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Plewa  V,  Si.  Josajjitat^s  Congregation 276 

Debtor  and  creditor:  Fraudulent  conveyances:  Voluntary  assign- 
ment. 

Pluto  Powder  Co.  v.  Cuba  City  State  Bank 324 

Principal  and  agent:  Negotiable  paper:  Execution  and  indorsement: 
Authority,  when  implied:  Liability  of  third  persona:  Ratifica- 
tion: Appeal:  Review:  Sufficiency  of  exceptions. 

Progress  Blue  Ribbon  Farm^  v,  Chicago  Horse  Sales  Co. .  249 

Principal  and  agent:  Factors:  Sale  of  pioperty  at  auction:  Paymeni 
to  principal  before  buyer  pays:  Right  of  factor  to  recover  from 
buyer. 

Quinn  v.  State 573 

Assault  with  intent  to  commit  rape:  Evidence:  Intoxication  render- 
ing female  incapable  of  censenting:  Knowledge  of  such  oondi- 
tion:  Giiving  of  liquor  to  produce  it:  Intent:  Instruetions  to 
jury:  Absence  of  outcry:  Circumstantial  evidence. 

BaUroad  Commission,  Milwaukee  E.  B,  4;  L,  Co,  v 592 

Batdiffe  v.  Chicago,  Milwaukee  &  St.  Paul  B.Co 281 

Master  and  servant:  Injury  to  third  person:  Unauthorised  act  of 
agent:  Scope  of  employment:  Railroads. 

BaywoHh,  M.  Z>.  WeUs  Co.v 453 

Bebhan  Co.  v.  Taylor 405 

Bickter  v.  Union  Lime  Co 261 

Maslsff  and  servant:  Negligence:  Injury:  Fellow-servants:  Rules 
and  regulations:  Unsafe  place  and  tools:  Insufficient  help. 

Bockland  Telephone  Co.,  Zahn  v 286 

Boehl,  Knox  v 239 

Bosenfeld,  Oamer  v 442 
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-Biiofc  V.  Chicago,  Milwaukee  4k  8t,  Paid  R.  Co 158 

Master  and  servant:  Injury:  £mpIoyer8'  Liability  Act:  Railroads: 
Interstate  commerce:  When  servant  is  employed  therein:  Shop 
and  office  employees:  Contributory  negligence:  Simple  tools: 
Constitutional  law:  Foreign  laws:  Evidence. 

Ruesch  V.  Sentinel  Co 664 

Master  and  servant:  PeiBOnal  injnry:  Negligence:  Defects  in  eleva- 
tor: Evidence. 

St.  Josaphai's  Congregation,  Plewa  v ^6 

Saltzstein  v.  Nahmens '. ^2 

Milwaukee  civil  cooft:  Defective  appeal  to  circuit  court:  Jurisdic- 
tion: General  appearance:  Appeal  to  supreme  court:  Reversal 
ol  Judgment:  Striking  cause  from  calendar. 

Searle,  Lemma  v 24 

Seif,  Town  of,  v.  Town  of  Eaton 6S7 

Highways:  Town-line  roads:  Apportionment  for  repair:  Division  of 
town:  Reapportionment:  Proceedings:  Oral  agreement,  how  hx 
binding:  Bridge  built  by  one  town:  Liability  of  other  town  to 
contribute. 

Senger  v,  MaUoy 245 

Agency:  Unauthorized  acts:  Ratification:  Receipt  of  payments  on 
mortgage. 

Sentinel  Co,,  Rvssch  v 664 

Serdan  v.  Folk  Co 169 

Trial:  View:  Discretion:  Master  and  servant:  Death  caused  by  in- 
competency of  fellow-servant:  Notice  to  master  of  incompe- 
tency: Negligence:  Proximate  cause:  Evidence:  Damages:  Special 
verdict:  Appeal:  Harmless  erronk 

Sheboygan,  City  of,  Evans  v 287 

Siggins  v.  Chicago  &  Northwestern  R.  Co 122 

Money  had  and  received:  Carriers:  Interstate  shipment:  Misrout- 
ing:  Overohai^:  Jurisdiction:  Federal  courts. 

Smith  V.  Winnebago  Realty  Co 469 

Master  and  servant:  Injury  from  unguarded  shaft:  Evidence:  Suffi- 
ciency: Concurrent  neglect  of  fellow-servant:  Appeal:  Mandate: 
Proceedings  after  reversal. 

Spritka,  State  ex  rel.,  v.  Parsons 20 
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State,  Imperio  v 455 

State  v,  McOirdey 5 

Criminal  law:  Preliminary  examination:  Jarisdiction:  Review  of 
decision:  Keeping  hoose  of  ill-fame,  etc:  Length  of  time. 

State,  Quinn  v 573 

State  ex  rel.  Kassner  v.  Momsen 203 

Milwaukee  district  court:  Appeal  in  criminal  cases:  Notice,  how 
"given:"  Stay  of  execution:  When  term  of  imprisonment  be- 
gins: Habeas  corpUM, 

State  ex  rel.  Marvin  v.  Larson 488 

Intoxicating  liquors:  Licenses:  Statute  construed. 

State  ex  rel.  Spritka  v.  Parsons 20 

Dependent  and  n^lected  children:  Commitment  to  state  public 
school:  Proceeding  before  county  judge  sitting  as  court:  Va- 
lidity: Constitutional  law:  Certiarafi:  Blatters  reviewable:  Ap- 
peaL 

State  ex  rel.  City  of  Superior  v.  DtUuth  St.R.Co 650 

Railroad  commission:  Public  utilities:  Street  railways:  Strikes: 
Compelling  adequate  service:  Jurisdiction  of  courts:  Mandamus, 

State  Bank  of  West  PuUman  v.  Pease 9 

Limitation  of  actions:  Conflict  of  laws:  Bills  and  notes:  ParUalpaj- 
ment  by  one  joint  maker:  Foreign  statutes:  Evidence. 

Strosin  v.  Wisconsin  River  Paper  &  Pulp  Co 409 

Master  and  servant:  Injury  from  machinery:  Contributory  nag^- 
genoe. 

Superior,  City  of,  State  ex  rel.,  v.  Dulutk  St.R.Co 650 

Taylor,  August  Rebhan  Co.  v 405 

Terry  v.  Bartlett 208 

Real-estate  brokers:  Right  to  commissions. 

Turner  v.  Learman 547 

Alienation  of  wife's  affections:  Criminal  conversation:  Evidence: 
Question  for  jury. 

Union  Lime  Co.,  Richter  v 261 

b 
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Van  Dinter  v.  Worden-Allen  Co 533 

Master andiervant:  Injury  from  unsafe  hoisting  apparatas:  Assump- 
tion of  risk:  Warning  of  danger:  Questions  for  jury:  Pleading: 
Amendment  to  conform  to  proof :  Special  verdict:  Inconsistencj. 

V$mon  County  Bar  Association  v.  McKibbin 350 

Attorneys  at  law:  Qualifications:  Person  improvidently  admitted: 
Striking  name  from  roll:  Powers  of  court:  Upon  whose  motion 
court  may  act:  Statute  construed:  Practice  in  another  state: 
Appeal,  hy  whom  taken:  Bar  association. 

Watte  Orass  Carpet  Co,,  Novitski  v 266 

Weber  v.  Weber 132 

Judgment:  Modification:  Divorce:  Alimony:  Misconduct  of  wife 
after  judgment:  Final  division  of  property:  Requiring  pay- 
ment of  arrears  of  alimony. 

Welis  Co.  v.  Bayworth 453 

Winnebago  Bealty  Co,,  Smith  v 469 

Wisconsin  Central  B,  Co.,  Langowski  v 418 

Wisconsin  Biver  Paper  dk  Pulp  Co.,  Strosin  v 409 

Worden-Allen  Co.,  Van  Dinter  v 533 

Wright,  Northwestern  Mutual  Life  Insurance  Co.  v 252 

Young,  WHl  of:  Oale  v.  Freeman 337 

Wills:  Probate:  Date  of  execution:  Mental  capacity:  Place  of  sign- 
ing: Revocation:  Double  signatore:  Obliteration  of  one. 

Zahn  V.  Bockland  Telephone  Co 286 

Appeal:  Questions  considered:  Corporations:  Increasing  stock:  In- 
junction: Costs:  Discretion. 

Zwietusch  V.  Becker 213 

Contracts  for  benefit  of  third  persons:  Enforcement:  Corporations: 
Incurring  liability  before  authorized  to  do  business:  Aooeptance 
of  assignment  of  lease:  Liability  of  signerB  of  articles. 
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CASES  CITED. 


Abe^  T.  Hint  144  Iowa  196  -  259 
Adams  Exp.  Co.  v.  Croninger 

226  U.S.  491  -  -  -126 
Agen  y.  Metropolitan  L.  Ins. 

Co.  106  W.  217  .  -  -  401 
Ahem  v.  Amoskeag  Mfg.  Co. 

75  N.  H.  99  .  .  -  -  297 
A.  J.  Phillipe  Co.  v.  G.  T.  W.  R. 

Ca  195  Fed  12  -  -  -  127 
Ames  y.  D.  J.  M  array  M%.  Ca 

114  W.  85     -       -'      -       -329 

V.  Lamont  107  W.  531    -    212 

Andersen  y.  C,  8t  P.,  M.  A 

O.  K.  Ca  87  W.  195     -       -    423 

V.  Laogen  122  W.  57       -      38 

Andrews  y.  Robertson  111  W. 

834 331 

y.  Yoomans  82  W.  81     -    172 

Appleton  1.  Co.  y.  British  Am. 

A.  Ca  46  W.  23  -  -  -  192 
Appleton  P.  A  P.  Co.  y.  Kim- 

berly  A  C.  Ca  100  W.  195  -  87 
Aigenti  y.  San  Francisco  16 

Cal.  255  -  -  -  -  684 
Armstrong  y.  Wann  29  Minn. 

126 222 

Arp  y.  AlUs-Chalmers  Co.  ISO 

W.  454 12 

Arrington    y.    Arrington    122 

Ala.  510  -  -  -  -  387 
Asserin  y.  Modem  Brother- 
hood 147  W.  520  -  -  483,487 
Atchison,  T.  A  a  F.  R.  Co.  v. 

Foster  L.  Ca  31  Okla.  661  -  656 
Atkinson  y.  Goodrich  T.  Co. 

60  W.  141  -  -  -  -  474 
Att'y  Gen.  y.  Railroad  Cos.  85 

W.425-  -  -  624,626-630 
Att*y  Gen.  ex  rel,  Taylor  v. 

Brown  1  W.  513  -       -     571, 572 

Baars  y.  Hyland  65  Minn.  150  222 
Bachmeyer  v.  Mat  R.  F.  L. 

ASBO.  82  W.  255  -  •  -  402 
Bailey  y.  Miit.  Ben.  Assa  71 

Iowa  689  ....  403 
Ballet  on  Spa  Bank  v.  Marine 

Bank  10  W.  120  -       «       -    331 


Baltimore  A  0.  R.  Co.  y.  U.S. 

215  U.  a  481  .  -  -  166 
Barkhansen  y.  C,  M.  A  St  P. 

R.  Co.  142  W.  292  -  -  387 
Barlow  y.  Waters  (Ky. )  28  S. 

W.  785 39 

Barndt  v.  Frederick  78  W.  1  -  879 
Barahoose  y.  Dewey  83  Kan. 

12 269 

Bales  y.  Winters  138  W.  678  •  256 
Baztar  y.  Buckley  1  Lee  Ecd. 

Ca8.42 282 

Beamish  y.  Beamish  9  H.  L. 

Cas.  274  -  -  -  -283 
Beardsley  y.  Schmidt  120  W. 

405 251 

Beer  Co.  y.  Massachaeetts  97 

U.S.  25  -  -  -  -618 
Beetle  y.  Anderson  98  W.  5  -  881 
Belden  v.  Chase  150  U.  8.  674  95 
Bell  y.  Goodnature  50  Minn. 

417 817 

Bent  y.  Underdo wn  156  Ind. 

516 619 

Beutley  y.  Doggett  51  W.  224  331 
Bergman  y.  Hendrickson  106 

W.  434-  -  -  -  284,285 
Beyer  y.  St  Paul  F.  A  M.  Ins. 

Co.  112  W.  138  -  -  -453 
Bigelow  y.  Washburn  98  W. 

553 382 

Black  River  Imp.  Co.  y.  Hol- 

way  87  W.  584  -  -  -  629 
Blanchard  y.  New  Jersey  S.  B. 

Co.  59  N.  Y.  292  -  -  -  97 
Bloomer  V.  Bloomer  128  W.  297  663 
Board  of  Police  Comm'rs  y. 

Wagner  93  Md.  182  -  -  434 
Boardman  y.  Westchester  F. 

Ins.  Ca  54  W.  364  -  -  172 
Bogie  y.  B<^ie  35  W.  659  -  256 
Bohart  y.  Obeme  86  Kan.  284  329 
Bostwick  V.  Mut  L.  Ins.  Co. 

116  W.  392  -  -  -  379,880 
Bouck  V.  Knos  61  W.  660  -331 
Bowe  V.  Gage  127  W.  245     379, 380 

V. 132  W.  441  -        -    212 

Boyle  V.  Robinson  129  W.  567     59 
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125 
105 

57 
887 

86 

450 


Detroit  v.  Detroit  CaK. Co.  184 

U.S.  868  609,622,625,626,633,635 
Detroit  atizens'  8t  R.  Go.  v. 

Detroit  R.  Co.  171  U.  a  48  617 
Dexter  v.  Witte  138  W.  74  -  388 
Diflch  V.  Timm  101 W.  179  36,55,57 
Dodge  V.  Williams  46  W.  70  -  33 
Dobr  V.  Wis.  Cent.  R.  Co.  144 

W.  545  -----  465 
Donnellj  v.  Eastee  94  W.  390  387 
Donovan  y.  Donovan  20  W. 

586 

Dougherty  v.  Pacific  M.  L.  Ins. 

Co.  154  Pft.  St.  385       - 
V.  Weet  Superior  L  A  a 

Co.  88  W.  343 
Douglas  Co.  V.  Sommer  120  W. 

424 

Dow  V.  Blake  148  111.  76 
Doyle  V.  Welch  100  W.  24      - 
Drew  V.  Baldwin  48  W.  529    • 
Dnll  V.  Blackman  169  U.  a  243 
Duncan  v.  Grand  Rapids  121 

W.  626 

Dunlap  V.  Barney  Mfg.  Co.  148 

Mase.51  -  •  -  -  266 
Durkee  v.  Kenosha  59  W.  123    289 

Eastham  V.  Powell  51  Ark.  530  256 
East  St.  Louis  y.  East  St.  Louis 

G.  L.  A  C.  Co.  98  DL  415  •  618 
Edlidi  y.  Gminder  65  App. 

Div.  496  -  -  .  -  387 
Elkhart  M.  A./B.  A  R.  Asso. 

y.  Houghton  103  Ind.  286  -  404 
Ellison  v.  a  A  N.  W.  R.  Co. 

143W.  603  -  -  -  -98 
Employers'  Liability  Cases  207 

XJ.S.463  -  ...  165 
Equitable  L.  Ins.  Co.  y.  Ilebert 

37  Ind.  App.  373  -  -  -  401 
Eutingv.  C.  A  N.  W.  R.  Co. 

116  W.  13  -   -   -   -  285 

Faber  y.  a  Reiss  C.  Co.  124  W. 

554 539 

Fannie,  The,  11  Wall  238  -  95 
F.  A.  Patrick  A  Ca  y.  Des- 

champ  145  W.  224  -  -  144 
Farr  v.  Peterson  91  W.  182  879»380 
Ferguson  v.  Mason  60  W.  377  387 
Fertilizing  Co.  y.  Hyde  97  U.  a 

659 618 

Fick  V.  C.  AN.  W.  R.  Ca  68 

W,  469 286 

Fireman's  Fund  Ins.  Co.   y. 

Schreiber  150  W.  42  -  -  285 
Fisk  V.  Jefferson  Police  Jury 

116  U.  a  131        -       -       -    618 


flske  y.  Framingham  Mfg.  Co. 

14  Pick.  491-  -  -  -  520 
Fletcher  y.  Ptek  6  Cranch  87  619 
Flood  y.  Flood  5  Bush  109  134,135 
Folk   y.  Milwaukee   108  W. 

359 288 

Follett  y.  Heath  15  W.  601     •    143 
Forrest  y.  Forrest  3  Bosw.  661    184, 

135,137 
Fowler  v.  Kent  71  N.  H.  388  91 
Foxy.  Martin  104  W.  581  41,57,65 
Franey  v.  Warner  96  W.  222  317 
Frank  A.  Graham  Ice  Co.  y. 
C,  M.  A  St  P.  R.  Co.  153 

W.  145 656 

Fred  Miller  B.  Co.  y.  Milwau- 
kee 150  W.  336     -       -     278-275 
Frels  y.  LiUle  Black  F.  M. 

Ins.  Co.  120  W.  590     -       -    814 
French  y.  Boston  129  Mass. 
592        -----    290 

Frost  V.  Meyer  137  W.  255     -    184 
y.  People  193  Dl.  635      -434 

Gallager  v.  Gallager  101  W. 

202 828 

Galloway  y.  Wilder  26  Mich. 

97 

Gardner  y.  Paine  L.  Co.  128 

W.  338- 
Garrison  v.  New  York  21  Wall. 

196 

Gates  y.  Parmly  93  W.  294     - 

V.  Paul  117  W.  170  -    317, 818 

Georgia  R.  A  B.  Co.  y.  Smith 

128  U.  a  174         -        -     610, 621 
Gilbert  P.  Co.  v.    Whiting  P. 

Co.  123  W.  472     . 
GilDian  v.  a  A  F.  dn  L.  R.  Co. 

40W.  653     .       - 
Girard  v.  Griswold  177  Mass. 

57 

Giendale  Inv.  Asso.  y.  Harvey 

L.  Co.  114  W.  408 
Gleuesky   v.  Kimberly  A  C 

Co.  140  W.  52      - 
Goesel  v.  Davis  100  W.  678    - 
Gk>lden  Gate  P.  Co.  v.  Farmers* 

Union  55  Cal.  606 
Goldman  v.  Fidelity  A  D.  Co. 

125  W.  390  - 
Gold  M.  Co.  V.  National  Bank 
■  96  U.  a  640  - 
Gombert  y.  McKay  201  N.  Y. 

27 

Goodell,  In  re,  39  W.  232 
Gordon  v.  Burris  153  Mo.  223 
Goi'eegner  v.  Burnham  142  W. 

486 474 
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618 
529 


•  280 


84 


297 


-  125 


265 
130 


-  222 


98 


-  249 
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352 
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Gould  V.  CayogaCo.  Nat  Bank 

99N.Y.333-        -        -        -    201 

V.  Day  94  U.S.  405-        -    259 

Graham  y.  U.  8.  Say.  Inst.  46 

Mo.  186  ....  330 
Graham  Ice  Co.  v.  C,  M.  A 

St  P.  R.  Co.  163  W.  145  -  656 
Grant  v.  Keystone  L.  Ca  119 

W.  229 474 

Graves  v.  Atwood  52 Conn.  512    888 
Green  v.  Biddle  8  Wheat  1    -    619 

y.Nebagamainll3W.506    450 

Greenwood   y.    Westport    60 

Fed.  560       -       -       - 
Grimm  v.  Washburn  100  W. 

229        -        .        -        .        - 

Groat  V.  Moak  94  N.  Y.  115    - 
Groundwater   v.  Washington 

92  W.  56  -  -  -  -  172 
Groye  v.  Spiker  72  Md.  300  -  34 
Gnmert  v.  Spalding  104  W. 

193 86, 388 

Gulf,  C.  A  a  F.  R.  Co.  V.  John- 
son (Tex. )  25  S.  W.  1015     -    433 
Gullickson  v.  Madsea  87  W.  19    381 
Gunn  V.  Berry  15  Wall.  610    -    618 
Gnse  y.  Power  A  M.  M.  Co. 
151 W.  400     -        -    181,237,303 


-    291 


450 

89 


Hiu^^gerty  v.  St  I/>uis  L  M.  AS. 

(S.  143  Mo.  238    - 
Hale  V.  Danforth  40  W.  382   - 
Hall  y.  Bank  143  W.  303 

y.  Bell  143  W.  296  - 

Hamaua  y.  Milwaukee  B.  Go. 

127  W.  550  - 
Hamilton  y.  Brown  161  U.  8. 

256 

Hammel  v.  Caimes  129  W.  125 
Hanna  y.  Conneoticot  Mut  L. 

Ins.  Co.  150  N.  Y.  526 
Hansen  y.  Fish  27  W.  535       - 
Hardinger  y.  Modern  Brother- 
hood 72  Neb.  860 
Hardy  v.  MUwaukee  St  R.  Co. 

89  W.  183     - 
Harrigan  y.  Gilchrist  121  W. 

127  -  -  -  34, 35, 486,  656 
Harris  y.  Kennedy  48  W.  500  190 
Hart  y.  Fraternal  Alliance  108 

W.  490  -        -        -        -     401, 402 

y.  Moulton  104  W.  349      86,383 

y.  Nat.  M.  A.  Asso.  105 

Iowa  717  ....  403 
Hartford  W.  Co.  v.  Bugbee  76 

Vt  61 91 

Hayes  v.  Bovlan  141  III.  400  -    387 
y.  Oshkosh  33  W.  314     -    288 


434 
130 
381 
381 
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619 
144 

402 
134 

401 

239 


Heath  y.  Paul  81  W.  532        -329 

Hedger  y.  State  144  W.  279    -  402 

HemptoQ  y.  State  111  W.  127  460 
Hermann  y.  Port  Blakely  M. 

Co.  71  Fed.  853  -  -  -  367 
Heming  y.  Holt  L.  Co.  153  W. 

101 365 

Higginsy.  Superior  134  W.  264  288 

Hite  y.  Keene  149  W.  207       -  12 

Hoff  y.  Olson  101  W.  118       -  381 

Ho$re  V.  Snaith  1  Taunt  347  -  329 
Holdridge  y.  Mendenhall  108 

W.  1 118 

Hollo  way   y.   H.  W.  Johns- 

Manyllle  Co.  135  W.  629  181, 270 
Holt  y.  Holt  L.  R.  1  Prob.  A 

Div.  610  -  -  -  184,136 
Home  T.  A  T.  Co.    y.   Los 

Angeles  211  U.  a  265  -  -  618 
Houg  y.  Girard  L.  Co.  144  W. 

337 345 

Hungerford  y.  Hicks  39  Conn. 

259 222 

Huntzicker  y.  Crocker  135  W. 

38 828 

Hurlbut    y.  Hurlbut  49  Hun 

189        -        -        -        -     259,260 

Hurley  y.  Texas  20  W.  634     -  288 

y.  Watson  68  Mich.  531  -  329 

Hutchings  v.  Miner  46  N.  Y. 

456        -----  259 

Hyde  y.  Chapman  33  W.  391  280 

Hyer  y.  Janesyille  101  W.  371  345 

111.  Cent  R.  Co.  y.  Illinois  146 

U.  S.  387  -  -  -  -  618 
HI.  a  Co.  y.  Budzisz  106  W. 

499 398 

Ii^hram    y.   National  Union 

103  Iowa  395  -  -  •  401 
Ingold  y.  Symonds  125Iowa82  221 
Insurance  Co.  y.  Newton  22 

Wall.  32  -  ...  402 
Issitt  y.  Dewey  47  Neb.  196    -    387 

Jaekman,  Will  of,  26  W.  104  38,40 
Jackson  v.  Bunk  92  Tenn.  154    330 

y.  Hardin  83  Ma  175      -      39 

y.   Northwestern  M.   R. 

AsBo.  73  W.  507  -  -  -  403 
Jackson  P.  M.  Co.  y.  Coram. 

Nat  Bank  199  111.  151  -  329, 330 
Jacobsen  v.  Whitely  138  W. 

434  -  -  -  -  379,380 
Jacoby  v.  Penn.  R.  Co.   200 

Fed.  989  -  .  -  -  127 
Jakopac   v.  Newport  M.  Co. 

153  W,  170  -       .       -       .    270 
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Janeeville  B.  Co.  t.  Stoagbton 

1  Pin.  667  -  -  -  -  617 
J.  H.  Clark  Co.  v.  Rloel27W. 

461 201 

Joannes  y.  Millerd90W.68  99, 100 
Johnston  v.  Charles  Abresch 

Go.  109  W.  182  -  -  -  126 
V.  C,  St.  P.,  M.  A  O.  R. 

Co.1dOW.  492       -        -        -    286 

V.  Hyde  33  N.  J.  Eq.  632    90,91 

Jones  V.  Williams  39  W.  800  628 
Jordan  y.  Indianapolis  W.  Co. 

169Ind.337-  -  -  -  520 
Jost  y.  Wolf  180  W.  37  .  -  440 
J.  V.  LeClair  Co.  y.  Rogers- 

Ruger  Co.  124  W.  44    -       -    126 

Kiuser  y.  Nnmmerdor  120  W. 

234 379 

Kasson  t.  Noltner  43  W.  646  331 
Kasznbowski    y.  Johnson  S. 

Co.  151  W.  149  -  -  -  346 
Kaafer  y.  Walsh  88  W.  63  -  279 
Kehl  y.  Smith  87  W.  212  -  628 
Kelley  y.  Crawford  112  W.  368  34 
Kempster  y.  Milwankee  108 

W.  421 289 

Kersten  y.  Weichman  136  W.  1  96 
Kidder  y.  Fay  60  W.  218  -  274 
Kiley  y.  C,  M.  A  St  P.  R.  Co. 

138  W.  216  -  .  -  -  166 
Kimball  y.  Hayes  199  Mass. 

616 222 

Kingman  y.  Graham  61  W.  232  316 
Kirch  y.  Dayiee  66  W.  287  -  388 
Kistler  v.  Kistler  141  W.  491  323 
Kittoe  V.  Willey  121  W.  648  -  256 
Klein,  Goardianship  of,  95  W. 

246 23 

Klocbinski  y.  Shores  L.  Co.  93 

W.  417-  -  -  -  264,266 
Klots  y.  Power  <fc  M.  M.  Co. 

136  W.  107  -  -  -  -  107 
Knapp,  Stoat  &  Co.  Co.  y.  Deits 

64W,  31       -       -       -       -    190 
Knisley  y.  Pratt  148  N.  Y.  372    639 
Knadsen  y.  La  Crosse  6.  Co. 
•    145  W.  394     -        -        -    264, 265 
Koch  y.  Wis.  P.  C  Ca  162  W. 

488 106 

Koepke  y.  Milwankee  112  W. 

476 172 

Koepp  y.  Nat  £.  A  &  Co.  161 

W.  302  361 ,  862, 366, 867,639, 543 
Koester  y.  C.  A  N.  W.  R.  Co. 

106W.  460  -  -  -  -  466 
Konrad  y.  ffimmermann  79  W. 

306 588 


Kosidowski  y.  Milwaukee  162 
W.  223-        -        -      361,362,366 

Kraose  y.  Bnsacker  105  W. 
360       -       -       -       -201,880 

Kroger  y.  Cumberland  F.  P. 
Co.  145  W.  433     -        -        .    297 

Koehny.Milwaakee92W.263    288 

Kunze  y.  Knnze  94  W.  54     196, 196 

La  Crosse  y.  La  Crosse  G.  A  £. 

Co.  146  W.  408  -  -  629, 631 
Lad  wig  y.  Jefferson  Ice  Co.  141 

W.  191 639 

Lake   Roland    £.   R.    Co.   y. 

BalUmore  77  Md.  352  -       -  618 

Lam  Yee  y.  State  132  W.  627  98 

Lanham  y.  Lanham  136  W.  360  230 
Lanz-Owen  Co.  y.  Garage  R 

M.  Co.  151  W.  555  -  -  895 
LeClair  Co.  y.  Kogers-Rnger 

Co.  124  W.  44       -        -        -  125 

Lee  y.  Bamham  82  W.  209    -  380 

y.  Fletcher  46  Minn.  49  -  144 

Lehman  y.  C,  St  P.,  M.  <S^  O. 

R.  Co.  140  W.  497        -        -  167 

Lepley  y.  Andersen  142  W.  668  36 
Limited  Iny.  Asso.  y.  Giendale 

Iny.  Asso.  99  W.  64  -  -  126 
Linden  L.  Ca  y.  Milwaukee 

KR.&L.CO.107W.493  630,632 
Lindo  y.  Belisario  IHagg.Con. 

Rep.  216       -       -       -        -  284 

Little  y.  Madison  49  W.  605  -  289 

Lloyd  y.  Loaring  6  Ves.  Jr.  773  17 

Loeb  y.  O'Brien  93  W.  249     -  279 

Loennecker's  Will  112  W.  461  32, 

34,  41, 67 
Longstaff  y.  State  120  W.  346   23,24 

Lorton  y.  Russell  27  Neb.  372  331 

Lottawanna,  The,  21  Wall.  568  167 

Looks  y.  Kenniston  60  Vt  116  317 
Lower  y.  Whitney  Bros.  Co. 

147  W.  41  -  -  -  -  474 
Lueders'  £x'r  y.  Hartford  L.  A 

A.Ins.  Co.  12  Fed.  465         -  404 

Lnetzke  y.  Roberts  130  W.  97  317 
Luttrel's  Case,  2  Coke  (Part 

IV)  86 ,91 

Lynde  y.  Lynde  181  U.  &  183  196 

Mackall  y.  Mackall  135  U.  & 

167  -  -  -  -  34,40 
Madison  y.  Madison  G.  A  £. 

Co.  129  W.  249  -  -  160, 606 
Madison,  W.  &  M.  P.  Co.  y. 

Reynolds  3  W.  287  -  -  623 
Maginnis    y.    Knickerbocker 

Ice  Co.  112  W.  385      -       -    629 
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North  ▼.  Heonebeny  44  W. 

306  -  -  -  -  315,316 
Northern  Pftc.  FLOo.  ▼.  Maerkl 

198  Fed.  1  -  -  -  -  164 
Northern  8   Ck>.  v.  Wanfiard 

117  W.  624  -  -  -  -  379 
Northwestern  Mat  L.  Ins.  Co. 

▼.  Wright  153  W.  262  -        -    387 

O'Brien  v.  Commings  18  Ma 
App.  197      -       -       -       -    619 

O*  Keefe  v.  Stephenaon  185  W. 
842        -       -        -        -     212,408 

OUver  ▼.  Kats  131  W.  409    212, 406 


▼.  Moore  53  Hon  472 
V. 131  N.  Y.  589 


520 
520 


Olwell  V.  MilwankeeSt  B.  Go. 

92  W.  830  -  -  -  -  402 
(VMaley  ▼.  Sooth  Boaton  O.L. 

Co.  158  Mass.  135  -  -  539 
CN^  y.  Greenwood  106  Mich. 

572 259 

Otiav.  Beckwith49IlLl21  259-60 
OviaU  V.  Pond  29  Conn.  479  -    434 

Page  V.  Page  189  Mass.  85-195 
Paine  ▼.  Benton  32  W.  491  •  143 
Pkpworth  ▼.  Mil wankee  64  W. 

m 474 

Parr  v.  Northern  £.  M.  Co.  117 

W.  278 829 

PuBona  V.  Parsons  101 W.  76  23,  24 
Patrick  A  Co.  V.  Deechamp  145 

W.  224*  •  -  -  •  144 
Patterson  v.  Wright  64  W.  289  200 
Ptolsen  ▼.  Modem  Woodmen 

21  N.  Dak.  235  -  -  -  401 
Peabodv  v.  Leach  18  W.  657  -  315 
Pttirsall  V.  G.  N.  R.  Co.  161 

U.  a  646  -  -  -  -  619 
Pederson  y.  D.,  U  dc  W.  R.  Co. 

197  Fed.  537-  ...  164 
Pennsylyania,  The,  19  Wall. 

125 95 

People  y.  Adams  176  N.  T.  351    434 

V.  Qnln  50  Barb.  128       -    579 

People  ex  reL    Black mer    ▼. 

CampbeU  26  Colo.  481  -  •  353 
Schnrs  v.  Cook  148  U.  8. 

397  -.,---  619 
People's   Mnt  Ben.   Soc.   y. 

McKay  Ullnd.  415  -  -  404 
Pern  y.  Wossow  144  W.  489  -  265 
PMchel  y.  C,  M.  dc  St  P.  R. 

Go.  62  W.  338  -  -  -  264 
Peterson    v.  Prudential  Ins. 

Co.  115  Minn.  282  -  -  401 
Phillips  Co.  y.  G.  T.  W.  R.Co. 

195  Fed.  12  ....    127 


Pick  y.  Rubicon  H.  Co*  27  W. 

433 172 

Pierstoff  y.  Jorges  86  W.  128  -  382 
Pinoza  y.  Northern  C.  Ca  152 

W  473 423 

Pipe  y.  Bateman  1  Iowa  369  •  17 
Piper  V.  Madison  140  W.  311  -  289 
Pittsbarg  T.  Lab.  y.  Mil  wan* 

kee  £.  R.  dc  L.  Co.  110  W. 

633 630 

Police  Comm'rs  y.  Wagner  93 

Md.  182  -  -  -  .  434 
Pope  y.  Title  G.  A  a  Co.  153 

W.  611 164 

Porter   y.  Merrill  124  Mass. 

534 519 

Powalske  y.  Cream  City  B.Co. 

110  W.  461  -  -  .  -297 
Powers  y.  Wyman  A  G.  Co. 

199  Mass.  591  -  -  •  297 
PraU  y.  Brown  3  W.  603  -  623 
Prince  y.  Oyerholser  75  W.  646  379 
Putnam  y.  How  39  Minn.  363    222 

Qoalters*  Estate  147  Pa.  8t  124  336 
Queen  y.  Millis  10  CI.  &  F.  534  233 
Qoinn  y.  Quinn  130  W.  548   •      69 


184 


R y.  R 20  W.  831 

Raddati  y.  Florence  Iny.  Co. 

147  W.  636   - 
Rahles  y.  J.  Thompson  dcSons 

Mfg.  Co.  137  W.  506    - 
Rainsbaiger    v.   Union    Mnt 

Aid  Asso.  72  Iowa  191  • 
Ramsdale  y.  Foote  55  W.  557 
Randall  y.  Royelstad  105  W. 

410 

Ratcliffe  y.  C,  M.  <fc  St.  P.  R. 

Co.  153  W.  281     - 
Raynor  y.   Valentin  Blatz  B. 

Co.  100  W.  414  -  -  . 
Reed  v.  State  108  N.  Y.  407  - 
Reg.  y.  Oamplin  1  Den.  Crown 

<Ja&  89 

Relyea  y.  Tomahawk  P.  A  P. 

Ca  102  W.  301     - 
Resch  y.  Senn  31  W.  138 
Rice,  Will  of,  150  W.  401         82, 33 
Richardson  y.  Chickering  41 

N.  H.  380     - 
y.  Clinton  W.  T.  M.  Ca 

181  Mass.  580 
Richey  y.  Woodmen  of  the 

World  168  Mo.  App.  235 
Rickeman     y.     Williamsburg 

aty  F.  Ins.  Co.  120  W.  655    172 
Robinson  v.  B.  <&  0.  R.  Ca  222 

U.  a  506      .       -       .       -    166 


-    529 


589 

403 
84 

243 


-    645 


434 
84 

581 

156 
381 


-    317 


-    443 


-    401 
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Robinson   ▼.    Chemical   Nat 

Bank  86  N.  Y.  404  -  -  329 
Bock  y.  Cbllins  99  W.  630  -  144 
Roehm  v.  Zehron  103  W.  287  396 
Rogeia  Park  W.  Ck>.  v.  Fergus 

180  U.S.  624  .  -  .  621 
Rohloff  V.  Aid  Aeso.  130  W.  61  401 
Roeenhetmer  v,  Krenn  126  W. 

617 279 

Rowell  V.  Smith  123  W.  510  -  383 
Ruck  V.  C,  M.  dc  St.  P.  R.  Go. 

163  W.  168  ....  647 
Ryan  D.  Co.  ▼.  Hvamfaeabl  89 

W.  61 280 

St  Looia  C.  P.  Co.  ▼.  Ohria- 

topber  152  W.  603  -  -  280 
Salchert  v.  Reinig  135  W.  194  474 
Salt  Co.  V.  £a9t  Saginaw  13 

Wall.  373  -  -  -  . 
Saveland  v.  Green  40  W.  431 
Sawver  v.  C.  &  N.  W.  R.  Co. 

22  W.  403     - 
Schade  v.  Albany  16  N.  T. 

Sapp.  262     -       -        - 
Schaiier  ▼.  Bodenheimer  150 

W.550 379 

Schiefelbein  v.  Fidelity  A  C. 

Co.  139  W.  612  -  -  201,202 
SchilUng  V.  C,  M.  A  St  P.  R. 

Co.  71  W.  255       - 
Schmidt  v.  Garfield  Nat  Bank 

64  Hun  298  -        -        -        - 
—  138N.Y.631 


618 
249 


-    329 


.    245 


-    465 


V. 


329 
329 


flchmitt  ▼.   Rohn  110  N.  Y. 

Supp.  1086   -       -       -       - 

V.  Seefeld  139  W.  459  .    - 

Schmolt  V.  H.  W.  Wright  L. 

Co.  145  W.  577     - 
Schneider  v.  Menasha  118  W. 

298 

Schults  V.  Milwaukee  49  W. 

254        .        -        -        -        - 
Schuster  y.  Milwaukee  E.  R. 

A  L.  Co.  142  W.  578    - 
Sohwalbacb  y.  C,  M.  &  St  P. 

R.  Co.  73  W.  137 - 
Scott  y.  Menasha  84  W.  73     - 
V.  Sovereign  Camp  W.  0. 

W.  149  Iowa  562  -  -  -  401 
Seaver  v.  Union  113  W.  322  -  175 
Secard  v.  Khinelander  Ia  Ca 

147  W.  614  -  -  -  -  107 
Second  Employers'  Liability 

Cases  223  U.  S.  1  -  -  157, 163 
Severa  v.  Beranak  138  W.  144  231 
Sharon  v.  Winnebago  F.  M. 

Co.  141  W.  185  -  -  -  474 
Shekey  y.  Eldredge  71  W.  538    100 


539 

359 

% 

.    474 

664 

289 

84 

388 
381 


134 

453 

95 

100 


-    297 


Sheldon  y.  Dayidson  85  W.  1 38    200 
Sherman  y.  Menominee  River 

L.  Co.  72W.  122-  .  -  474 
Shoptaw  y.  Ridgway's  Adm'r 

(Ky.)60a  W.  723  -  -  266 
Showalter  v.  Fairbanks,  M.  & 

Co.  88  W.  376  -  -  -  181 
Shreveport  v.  Cole  129  U.  S.  36  618 
Sistare  v.  Sistare  218  U.  &  1  -  195 
Slam  v.  L.  a  T.  <fc  T.  R.  Co.  152 

W.  426-  -  -  -  98,482 
Slinger,  WiU  of,  72  W.  22        34, 38, 

57.66 
Small  y.Champeny  102  W.  61  34,57 
Smalley  y.  Appleton  75  W.  18  450 
Smith  v.  Henline  174  111.  184  66 
-» —  y.  Milwaakee  £.  R.  &  L. 

Ca  119  W.  336    - 

y.  Reed  141  W.  488- 

y.  Shakopee  103  Fed.  240 

Sobey  v.  Thomas  39  W.  317    - 
Sommers  v.  Standard  M.  Co. 

146  Mich.  Ill 
Southern  R.  Ca  y.  Tift  206 

U.  a  428      -       -       -       -    155 

y.  U.  a  222  U.  a  20        -    164 

Southern  Wis.  P.  Co.,  in  re, 

140  W.  245  -  -  -  630-632 
Sowle  v.  Tomah  81  W.  349  -  288 
Spearbracker  y.  Larrabee  64 

W.  573 450 

Spencer  y.  Pollock  83  W.  215    229 
Spensley  y.  Lancashire  Ins.  Co. 

54W.  433  -  .  -  -  98 
Splane,  Petition  of,  128  Pa.  St 

527  -  -  .  -  353,866 
Stanfield  y.  Stanfield  22  Okla. 

574  -  -  -  -  134,186 
Stanislaus  Co.  y.  San  Joaquin 

A  K.  R.  I.  A  C.  Co.  192  U.  a 

201 624 

Stanley  S.  E.  L.  Cong.  v.  La 

Crosse  aR.  AC.  Co.  148  W.  261  475 
Stanwood  y.  MeLellan  48  Me. 

275 817 

State  v.  Comm'r  of  R  R.  Tax- 
ation 37  N.  J.  Law  228         -    619 

y.  Grottkau  73  W.  589     -    207 

y.  Lung  21  Nev.  209        -    582 

y.  Railway  Cos.  128  W. 

449  -  -  -  -  620,629 
State  exreL  Arosin  y.  Ehrman- 

traut  63  Minn.  104  -  619 
Att'y  Gen.  v.  Portage  City 

W.  Co.  107  W.  441  -  630, 632 
Bergenthal  v.  Bergenthal 

72  W.  314  -  -  -  -  617 
Caryy.Langum  112  Minn. 

121 207 
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state  csrreL  Crwiii  City  R.  Go. 

V.  Hubert  72  W.  184     -    617,620, 

628,629 
Dammftn  ▼.  Comm're  4 

W.  414 626 

Domer  ▼.  Haegin  110  W. 

189 8 

Ro0B  ▼.  Anderson  31  Ind. 

App.34  -  -  -  -  619 
Winchell  ▼.  Circuit  Coart 

116W.  253  -  -  -  -  220 
SUte  Bank  v.  Knoop  16  How. 

369 619 

Steele  ▼.  Sullivan  70  Ala.  589  244 
Sleffen  v.  McNaogbton  142  W. 

49 284 

Steinhofel  v.  C,  M.  A  St  P.  R. 

Co.  92  W.  123  -  -  -100 
Stephani  v.  Manitowoc  89  W. 

467 290 

Stevens  V.  Coatee  101 W.  569  317-18 
Stevens  Point  B.  Ca  v.  Beilly 

44  W.  295  -  -  -  -  632 
Stewart  v.  Mather  32  W.  344  211 
Stilling  V.  Thorp  54  W.  528  -  288 
Stittgen,  In  r«,  110  W.  625  -  23 
Stone  V.  Miflsiesippi  101  U.  S. 

814 618 

Stork  V.  Charles  Stolper  a  Co. 

127  W.  318  -  -  -  .  167 
SulUvan  v.  Fole^  112  Mich.  1  66 
Sapreme  Council  A.  L.  of  H. 

V.  Anderson  61  Tex.  296-404 
Sapreme  Lodge  K.  of  P.  v. 

Knight  117  Ind.  489  •  -  404 
Sotton  V.  Sntton  5  Harr.  459  -  39 
Swineford  v.  PomcDoy  16  W. 

553 220 

Taft  V.  Taft  59  Mich.  185  -  256 
Taylor  v.  Southern  R.  Ca  178 

Fed.  380       ....  164 

V.  Thomas  22  Wall.  479  -  618 

Telulah  P.  Co.  v.  Batten  P.  Co. 

132  W.  425  -  -  -  -  84 
Tenney  v.  SUte  Bank  20  W. 

152 192 

Terrett  v.  Taylor  9  Cranch  43  619 

Terry  v.  Bartlett  153  W.  208  -  408 
Texas  A  Pac.  R.  Co.  v.  Abilene 

C.  O.  Co.  204  U.  S.  426      127,155 

Thompson  v.  Nims  83  W.  261  229 

Tlsher  v.  Beckwith  30  W.  55  256 

Tobin  V.  Base  85  Mo.  654  -  387 
Tomlinson  v.  Jessup  15  WalL 

454        -        -        -      619,624,625 

Towle  V.  Towle  114  Mass.  167  259 
Tradewell  v.  C.  A  N.  W.  R.  Co. 

150W.  259  -       •       •       -130 


Tresterv.Sheboygan87W.496  243 
Tucker  v.  Ferguson  22  Wall. 

527 618 

Turner,  Appeal  of,  72  Conn. 

305  -  -  -  -  38,39 
Tweeddale  v.  Tweeddale  116 

W.617 216 

Two  Rivers  Mfg.  Ca  v.  Day 

102W,  328    -        -        -     314,316 

Urbanek  v.  C,  M.  A  St.  P.  R. 

Co.  47  W.  59  -  .  99,100 
UrtE  V.  N.  Y.  C.  dc  H.  R.  R. 

Co.  202  N.  Y.  170        -       -202 

Vader  v.  BaUou  151  W.  577  -  19 
VaUey  P.  A  P.  Co.  v.  West  58 

W.  699-  -  -  85,88,89,91 
Vance  v.  Davis  118  W.  548     32-34, 

36,37,39,41,55,58 
Van  Dinter  ▼.  Worden-Allen 

Co.  153  W.  533  -  -  -542 
Very  v.  Levy  18  How.  345  -  249 
Voelkel  v.  Supreme  Tent  K. 

M.  W.  116  W.  202  -  -  401 
Von  Baumbaeh  t.  Bade  9  W. 

559 626 

Walden  v.  Bankers'  Life  Asso. 

89  Neb.  546-  -  -  -  401 
Wallace  v.  Menasha  48  W.  79  288 
Walla  WaUa  v.  Walla  WalU 

W.  Ca  172  U.  a  1  -  -  604 
Walter  v.  Pteple  50  Barb.  144  579 
Ward  V.  American  H.  F.  Co. 

119  W.  12  -  -  -  -  384 
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CASES  DETERMINED 


▲T  THE 


January  Term,  19 13. 


HouB  InYESTMXNT  CoMPANT,  Appellant,  vs.  Ehxsson  and 

another,  Eespondents. 

February  18— March  11, 191S, 

Deeds:  Tax  titles:  Quitclaiiti  5y  owner  after  judgment  foreclosing 
tax  deed:  Buhsequent  setting  aside  of  judgment  and  discon^ 
tinuance  of  action:  Collateral  attack:  Quieting  title:  IAmiU^» 
tion  of  actions:  Statutes  construed:  **Defendant." 

1.  A  quitclaim  deed  in  this  state  is  equivalent,  at  least  for  the 
purpose  of  conveying  the  title  of  the  grantor,  to  a  deed  of  bar- 
gain and  sale. 

1  A  quitclaim  deed  executed  by  the  original  owner  of  land  after 
entry  of  a  default  judgment  against  him  in  an  action  to  fore- 
close a  tax  deed,  operated  to  convey  the  full  title,  where  the 
tax  deed  was  in  fact  invalid  and  said  jud^ent  was  after- 
wards set  aside  and  the  action  discontinued. 

3.  An  order  in  the  foreclosure  action  setting  aside  the  Judgment 

and  allowing  the  defendant  to  answer  and  contest  the  case  is 
not  open  to  collateral  attack  in  a  subsequent  action  to  quiet 
title  brought  by  said  defendant's  grantee. 

4.  Although  said  defendant,  the  original  owner,  had  conveyed  the 

land  before  applying  to  have  the  foreclosure  Judgment  vacated, 
he  might  still,  under  sec.  2801,  Stats.,  be  permitted  to  answer 
and  defend  in  that  action. 

5.  Under  sec.  4250,  Stats.,  a  tax  deed  was  not  protected  by  the 

statute  of  limitations  where,  although  more  than  three  years 
had  elapsed  from  the  time  of  its  being  recorded,  an  action  for 
its  foreclosure  was  at  issue  and  pending  during  the  greater 
part  of  that  time  and  was  afterwards  discontinued. 

6.  Said  sec  4260  relates  to  any  defense  which  might  also  serve  as 

a  cause  of  action,  hence  is  applicable  in  cases  of  contested  title. 

7.  Although  literally  said  sec.  4260  might  appear  to  be  personal  to 

''a  defendant,"  yet,  since  it  is  a  remedial  statute  and  should 
be  construed  liberally,  one  who  was  not  named  as  a  defendant 
in  an  action  to  foreclose  a  tax  deed,  but  purchased  the  land  after 
lis  pendens  filed  and  was  therefore  bound  by  the  proceedings  "to 
the  same  extent  and  in  the  same  manner  aa  if  .  .  .  a  party 
thereto,'*  is  entitled  to  the  remedies  afforded  by  the  statute. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Pasish^  Circuit  Judge.     Reversed. 
Albert  8.  Larson,  for  the  appellant. 
J.  W,  Hicks,  for  the  respondents. 

Timlin,  J.     In  this  suit  to  quiet  title  as  against  one  tax 
deed  recorded  on  June  15,  1900,  one  recorded  on  August  15, 
1901,  one  recorded  on  August  21,  1901,  and  one  recorded  on 
December  19,  1902,  all  in  the  register's  office  of  the  proper 
county  and  all  of  which  are  conceded  on  the  argument  to  have 
been  vulnerable  to  attack  and  void  unless  protected  by  the 
statute  of  limitations,  the  learned  circuit  court  rendered  judg- 
ment for  the  defendant,  resting  said  judgment  upon  a  con- 
clusion of  law  that  the  original  or  patent  title  to  said  lands 
had  never  been  acquired  by  the  plaintiff.     This  conclusion  of 
law  was  thought  to  follow  from  the  following  facts,  namely : 
(2)  one  Samuel  L.  Prentiss  became  the  owner  of  the  patent 
title  in  1897 ;  (3)  June  14,  1900,  a  tax  deed  on  said  land  was 
issued  to  D.  J.  Kinne;  (4)  December  1,  1900,  D.  J.  Kinne 
commenced  an  action  in  the  circuit  court  for  the  proper 
county  to  foreclose  said  tax  deed,  and  on  September  20,  1901, 
judgment  in  said  action  was  rendered  in  favor  of  said  D.  J. 
Kinne,  the  tax-title  holder,  and  against  Samuel  L.  Prentiss, 
decreeing  that  the  former  was  the  owner  in  fee  simple  of  the 
lands  in  question  and  that  the  latter  and  his  wife  and  Ash; 
land  county  and  all  persons  claiming  under  them,  or  any  or 
either  of  them,  after  the  filing  of  the  notice  of  pendency  of 
the  action,  were  barred  and  foreclosed  of  all  right,  title,  in- 
terest, and  claim  in  and  to  the  lands  in  question;  (5)  on  Oc- 
tober 11,  1901,  Prentiss  and  wife  made  and  executed  a  quit- 
claim deed  of  said  lands  to  the  plaintiff;  (6)  on  December  23, 
1901,  on  the  application  of  Samuel  L.  Prentiss,  the  said  judg- 
ment was  set  aside  and  Prentiss  and  wife  permitted  to  an- 
swer; (7)  on  September  21,  1903,  the  action  mentioned  was 
discontinued  by  Ae  plaintiff  therein;  (8)  the  lands  are  va- 
cant and  unoccupied. 
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The  ruling  oi  the  court  below  was  that^  because  this  quit- 
claim deed  was  executed  after  the  judgment  rendered  and  be- 
fore that  judgment  was  vacated,  such  quitclaim  deed  con- 
veyed no  title  to  plaintiff,  for  at  that  time  Samuel  L.  Prentisd 
had  no  title  to  the  land. 

A  quitclaim  deed  in  this  state  is  equivalent^  at  least  for  the 
purpose  of  conveying  the  title  of  the  grantor,  to  a  deed  of  bar- 
gain and  sale.  Sec  2207,  Stats.  The  interest  which  Samuel 
L.  Prentiss  had  in  the  land  in  suit  was  the  full  legal  title  in 
case  the  tax  deed  was  invalid,  but  nothing  if  the  tax  deed  was 
valid.  After  the  default  judgment  was  entered  against  him 
in  the  tax-deed  foreclosure,  this  interest  continued  so  long  as 
he  had  a  right  to  vacate  that  judgment,  answer,  and  defeat 
the  tax  deed  or  be  defeated  thereby.  After  the  entry  of  judg- 
ment this  interest,  it  is  true,  was  subject  to  the  further  bur- 
den of  showing  good  cause  in  order  to  entitle  him  to  answer 
and  contest  the  case.  The  order  allowing  him  to  come  in  and 
defend  is  not  subject  to  collateral  attack  in  this  suit  and  is 
conclusive  that  he  had  such  good  cause.  The  evidence,  witii 
the  concession  of  respondents'  counsel,  is  conclusive  that  at 
that  time,  before  any  statute  of  limitations  had  barred  attack 
upon  the  tax  deed,  this  deed  was  invalid.  So  we  have  the 
case  of  the  owner  of  the  patent  title  to  land  clouded  by  an  ap- 
parently valid  but  really  invalid  outstanding  tax  deed  who 
conveys  the  land  by  quitclaim  deed.  After  he  conveyed  the 
land  by  quitclaim  deed  he  made  application  to  the  court  to  be 
allowed  to  appear  and  answer  in  the  tax-deed  foreclosure  suit 
The  court  could  well  have  permitted  this  had  the  fact  of  con- 
veyance to  the  plaintiff  been  disclosed,  for  we  have  a  statute 
providing: 

"In  case  of  a  transfer  of  interest  or  devolution  of  liability 
the  action  may  be  continued  by  or  against  the  original  party, 
or  the  court  may  direct  the  person  to  whom  the  interest  is 
transferred  or  upon  whom  the  liability  is  devolved  to  be  sub- 
stituted in  the  action  or  joined  with  the  original  party,  as  the 
case  requires."     Sec  2801. 
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No  rights  which  existed  to  defend  against  the  tax-deed  fore- 
closure would  be  impaired  by  this  transfer  of  title,  provided 
application  for  permission  to  defend  was  timely  made  and  for 
good  cause.  The  judgment  rendered  upon  default  in  a  case 
where  service  was  obtained  by  publication  left  such  judgment^ 
by  force  of  statute,  subject  to  the  right  of  the  defendant  Pren- 
tiss to  come  in  upon  good  cause  shown  and  interpose  his  an- 
swer and  defend  the  action  at  any  time  within  one  year 
after  actual  notice  thereof  and  within  three  years  after  its 
rendition.  Sec.  2833,  Stats.  He  did  this  within  about  three 
months  after  the  entry  of  judgment.  At  the  time  he  executed 
the  quitclaim  deed  he  possessed  this  right  to  appear  in  the  ac- 
tion of  foreclosure  and  also  an  interest  in  the  land  contingent 
upon  his  defeating  the  tax  deed.  He  had  in  law  the  same  in- 
teriest  during  the  statutory  period  allowed  for  attack  on  this 
judgment  that  any  holder  of  the  patent  title  has  in  the  land 
conveyed  by  tax  deed,  except  that  here  he  had  the  additional 
burden  of  showing  good  cause  for  not  appearing  sooner  in  the 
action.  If  the  tax  deed  were  valid  his  title  was  gone.  If 
the  tax  deed  were  invalid  his  title  was  complete  and  unim- 
paired although  incumbered  by  the  lien  of  the  unpaid  taxes. 
As  we  have  seen,  the  tax  deed  was  then  invalid,  consequently 
the  whole  legal  and  beneficial  title  passed  to  the  plaintiff 
grantee  in  the  quitclaim  deed. 

2.  The  instant  case  was  begun  before  any  statutes  of  limi- 
tations had  barred  an  attack  upon  any  of  the  tax  deeds  unless 
it  be  the  first  one.  As  to  that  tax  deed,  more  than  three  years 
had  elapsed  from  the  date  of  recording  when  this  suit  was 
begun.  But  during  the  greater  part  of  that  time  the  said  ac- 
tion for  foreclosure  was  at  issue  and  pending,  and,  as  we  have 
seen,  that  action  was  discontinued  by  the  plaintiff,  the  tax- 
title  claimant  This  brings  that  tax  deed  within  the  pur- 
view of  sec.  4250,  Stats.,  which  provides  that  under  such  cir- 
cumstances the  time  that  intervened  between  the  commence- 
ment and  termination  of  such  action  shall  not  be  deemed  a 
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part  of  the  time  limited  for  the  commencement  of  an  action 
by  the  defendant  to  recover  for  the  cause  of  action  so  inter- 
posed as  a  defense,  etc.  This  statute  relates  to  any  defense 
which  might  also  serve  as  a  cause  of  action,  hence  is  applicable 
in  cases  of  contested  title.  Literally  the  statute  might  ap- 
pear to  be  personal  to  a  "defendant,"  and  here  the  plaintiff 
was  not  named  as  a  defendant  in  the  so-called  tax-deed  fore- 
closure suit,  but  came  in  as  a  purchaser  of  the  land  involved 
in  the  litigation  after  lis  pendens  filed.  Sec  3187.  It  was 
therefore  bound  by  the  proceedings  in  the  tax-deed  fore- 
closure action  "to  the  same  extent  and  in  the  same  manner  as 
if  [it]  were  a  party  thereto."  Id.  Sec  4260,  supra,  is  a 
remedial  statute  and  not  to  receive  a  narrow  or  literal  con- 
struction. One  in  the  situation  of  appellant  as  here  disclosed 
is  entitled  to  the  remedies  afforded  by  such  a  statute.  The 
first  tax  deed  was  therefore  also  not  protected  from  attack  by 
the  statute  of  limitations.  The  judgment  of  the  circuit  court 
must  therefore  be  reversed. 

By  the  Court, — Judgment  reversed,  with  costs,  and  the 
cause  remanded  with  directions  to  enter  judgment  for  the 
plaintiff  subject  to  the  provisions  of  sec  1210^^  Stats.,  and 
for  that  purpose  to  take  such  evidence  as  may  be  necessary. 


State,  Plaintiff  in  error,  vs.  McGini^y,  Defendant  in  error. 

February  22— March  11, 191S, 

Criminal  law:  Preliminary  examination:  Jurisdiction:  Review  of 
decision:  Keeping  house  of  ill-fame,  etc,:  Length  of  time, 

1.  If,  upon  the  preliminary  examination  of  a  person  accused  of 
erime,  there  is  competent  evidence  to  give  the  magistrate  any 
room  for  the  exercise  of  Judgment  in  determining  the  exist- 
ence of  the  essential  facts,  his  decision  to  hold  the  accused  for 
trial  is  within  his  Jurisdiction  and  cannot,  upon  a  plea  in 
abatement  at  the  trial,  be  reversed  on  the  ground  that  it  was 
not  warranted  by  the  evidence. 
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2.  Under  sec  4689»  Stats.,  making  it  an  offense  to  keep  a  house  of 
ill-fame  or  to  knowingly  let  any  house  or  room  for  such  use,  the 
keeping  of  such  house  or  a  letting  for  such  use  for  any  sub- 
stantial time  (in  this  case  two  days)  is  sufficient  to  constitute 
the  offense. 

Eb&ob  to  review  a  judgment  of  the  circuit  court  for  St. 
Croix  county:  James  O'Neell,  Judge.     Reversed* 

The  defendant  in  error  was  informed  against  for  keeping 
a  house  of  ill-fame,  also  for  letting  premises  for  the  purpose 
of  being  so  used.  A  plea  in  abatem^it  was  interposed,  rais- 
ing the  question  of  whether  the  evidence  on  the  preliminary 
examination  was  sufficient  to  warrant  the  decision  holding  the 
accused  for  trial  before  the  circuit  court  There  was  a  pre- 
liminary examination,  regular  in  form.  On  such  examina- 
tion there  was  evidence  tending  to  prove  that  lewd  women, 
for  at  least  two  days,  occupied  a  room  in  a  saloon  building 
owned  by  the  accused  and  used  such  room  for  purposes  of 
prostitution,  and  that  men  resorted  thereto  for  and  executed 
such  purpose;  that  the  accused  had  knowledge  of  the  facts 
and  either  kept  the  place  and  harbored  the  women  for  the 
business  for  which  such  room  was  used,  or  let  the  place  to 
them  therefor ;  that  he  encouraged  men  to  resort  to  the  place 
and  to  consort  with  such  women;  that  he  profited  by  their 
presence,  at  least  by  sale  of  liquor  to  them  and  to  men  who 
were  attracted  thereto  by  such  presence,  and  that  he  really 
helped  carry  on  the  business  for  the  women  by  encouraging 
or  permitting  men  to  resort  there. 

The  court  sustained  the  plea  upon  the  ground  that  the  evi- 
dence was  not  sufficient  to  make  out  a  prima  facte  case  under 
sec.  4689  of  the  Statutes. 

For  the  plaintiff  in  error  there  was  a  brief  by  the  Aitor- 
ney  General  and  N.  0.  Varnvm,  district  attorney,  and  oral 
argument  by  Mr.  Vamum  and  Mr.  Russell  Jackson,  deputy 
attorney  general.  To  the  point  that  the  gist  of  the  offense  is 
the  keeping  of  the  house  for  the  purpose  of  prostitution  and 
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lewdness,  and  not  its  reputation,  they  cited  State  v.  Lee,  80 
Iowa,  75,  46  N.  W.  546 ;  State  v.  Smith,  29  Minn.  193,  12 
N.  W.  624;  1  Bishop,  Crim.  Law  (1st  ed.)  §  1038;  State  v. 
Plant,  67  Vt  454,  32  Atl.  237 ;  King  v.  People,  83  N.  Y. 
687 ;  State  v.  Hendricks,  16  Mont  194,  39  Pac.  93 ;  Sullivan 
V.  State,  76  Wis.  650,  44  N.  W.  647. 

For  the  defendant  in  error  there  was  a  brief  by  E.  B.  Kvnr 
ney  and  Spencer  Haven,  and  oral  argument  by  Mr.  Haven. 
They  cited,  among  other  cases.  State  v.  Brwnell,  29  Wis.  435, 
436,  438 ;  State  v.  HomI,  7  Iowa,  411,  71  Am.  Dec  463 ; 
State  v.  Beckards,  21  Minn.  47 ;  People  v.  Oadro,  76  Mich. 
127,  42  N.  W.  937,  939 ;  O'Brien  v.  People,  28  Mick  213 ; 
Coram,  v.  Lambert,  12  Allen,  177 ;  Comm.  v.  StaM,  7  Allen, 
303,  304 ;  State  v.  Lee,  80  Iowa,  76,  46  N.  W.  646 ;  Brown 
v.  State,  49  N.  J.  Law,  61,  7  Atl.  340 ;  Comm.  v.  Bessler,  97 
Ky.  498,  30  S.  W.  1012 ;  Overman  v.  Stgie,  88  Ind.  6 ;  State 
v.  OiU  (Iowa)  129  N.  W.  821 ;  Cadwell  v.  State,  17  Conn. 
467 ;  State  v.  Irvvn,  117  Iowa,  469,  91  N.  W.  760. 

Mabahatj,,  J.     The  judgment  must  be  reversed. 

Upon  just  what  ground  the  trial  court  condemned  the  ac- 
tion of  the  examining  magistrate  does  not  clearly  appear.  If, 
in  deciding  that  the  evidence  was  insufficient  to  make  out  a 
prima  facie  case,  the  judge  viewed  such  evidence  from  the 
standpoint  of  a  trial  court,  grievous  error  was  committed. 
An  examination  to  see  whether  an  accused  person  shall  be 
placed  on  trial  for  an  offense  charged  against  him,  is  a  mere 
inquest  The  examining  magistrate  has  very  broad  latitude 
in  the  matter — ^if  the  evidence,  in  any  reasonable  view  of  it, 
satisfies  him  that  a  crime  within  the  charge  made  has  been 
committed  and  there  is  reasonable  cause  to  believe  the  accused 
is  the  guilty  party  he  is  warranted  in  holding  him  to  bail  If 
there  is  evidence  sufficient  to  give  the  magistrate  any  room 
whatever  for  the  exercise  of  judgment, — in  other  words,  any 
jurisdiction  to  decide  the  questions  of  fact  within  the  broad 
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field  of  probability,  then  his  decision  cannot  be  reversed  in  the 
manner  attempted  in  this  instance.  State  ex  reL  Dumer  v. 
Hwegin,  110  Wis.  189,  237,  85  N.  W.  1046. 

As  said  in  the  case  cited,  when  the  reviewing  court  'Tias  dis- 
covered that  there  was  competent  evidence  for  the  judicial 
mind  of  the  examining  magistrate  to  act  upon  in  determining 
the  existence  of  the  essential  facts,  it  has  reached  the  limit 
of  its  jurisdiction  on  that  point.  If  the  examining  magis- 
trate acts  without  evidence,  he  exceeds  his  jurisdiction;  but 
any  act,  upon  evidence  worthy  of  consideration  in  any  aspect, 
is  as  well  within  his  jurisdiction  when  he  decides  wrong  as 
when  he  decides  right/' 

In  view  of  the  character  of  the  evidence  here  it  must  be,  as 
it  seems,  that  the  learned  circuit  judge  supposed  it  was  com- 
petent, on  the  plea  in  abatement,  which  was  practically  a  mo- 
tion to  quash  the  imformation  for  want  of  a  legitimate  basis 
for  it,  raising  a  jurisdictional  question, — ^to  review  the  deci- 
sion of  the  examining  magistrate  on  the  merits,  as  in  case  of 
a  judicial  trial.  It  was  not  that  It  was  a  mere  statutory 
inquiry.  Had  the  trial  court  viewed  the  matter  frcHn  that 
standpoint  it  would  readily  have  seen  there  was  an  abundance 
of  evidence  to  give  the  examining  magistrate  jurisdiction  to 
make  the  decision  holding  the  accused  for  trial,  and  that,  hav- 
ing jurisdiction  to  make  such  decision,  there  was  no  ground 
for  the  plea  in  abatement. 

It  seems  possible,  from  the  course  of  the  argument  in  this 
court  by  counsel  for  defendant  in  error,  that  the  mere  short- 
ness of  time  covered  by  the  transactions  detailed  in  the  evi- 
dence may  have  been  thought  by  the  trial  court  too  brief  to 
satisfy  the  charge  of  keeping  a  house  of  ill-fame.  Some  au- 
thorities on  that  are  cited  to  our  attention.  It  does  not  seem 
necessary  or  advisable  to  review  them.  The  law  in  respect 
to  the  matter  is  too  plain  to  leave  room  for  dignifying  the 
matter  of  shortness  of  tiifie,  as  applied  to  this  case,  by  a  dis- 
cussion thereof.  If  a  place,  such  as  is  mentioned  in  the  stat- 
ute, for  any  substantial  period  of  time  be  kept  for  the  pur- 


1 


8]  JANUARY  TEEM,  1913-  9 


state  Bank  of  West  Pullman  v.  Pease.  153  Wis.  9. 


pose  mentioned  therein,  the  offense  thereunder  is  complete. 
Two  days,  or  a  much  less  time,  characterized  by  the  shame- 
ful proceedings  testified  to,  would  amply  satisfy  the  statu- 
tory calls.  If  one  knowingly  lets  his  house,  or  even  a  room 
in  a  building,  owned  or  controlled  by  him,  for  use  as  a  house 
of  ill-fame,  he  offends  against  the  statute.  Time  is  not,  by 
any  means,  the  essence  of  the  offense.  A  very  brief  time  as 
to  the  actual  use  or  period  of  letting  for  the  prohibited  use,  is 
sufficient  The  evidence  taken  by  the  examining  magistrate 
was  ample  to  warrant  holding  the  defendant  in  error  for  trial, 
as  was  done,  and  the  plea  in  abatement  should  have  been  over- 
ruled. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  for  further  proceedings  according 
to  law. 


Statx  Bank  of  West  Puixman,  Appellanti  va.  Pease, 

imp.,  Respondent 

January  8— April  8,  1913. 

lAmitatUm  of  actions:  Conflict  of  Uit09:  Bills  and  notes:  Partial  pay- 
ment by  one  joint  maker:  Foreign  statutes:  Evidence. 

1.  If  the  place  of  a  contract  Is  in  one  conntry  and  Judicial  enforce- 

ment of  it  be  sought  in  another,  the  statute  of  limitations  of 
the  latter  applies,  unless  the  contract  right  shall  have  been 
previously  extinguished  by  the  law  of  the  former. 

2.  The  statute  of  limitations  of  a  country,  existing  at  the  time  of 

the  making  of  a  contract  therein,  does  not  inhere  in  such  con- 
tract and  go  with  It,  under  the  rule  that  the  lex  loci  contractus 
governs  as  to  the  nature,  validity,  and  interpretation  of  a  con- 
tract unless  the  mutual  intention  of  the  contracting  parties  at 
Its  Inception  was  otherwise. 

3.  The  statute  of  Umitatlons  has  reference  to  the  remedy  and  falls 

within  the  principle  that  the  law  of  the  forum  governs  in  re- 
spect thereto. 

4.  So  long  as  a  contract  has  existence  under  the  law  of  the  place 

thereof.  It  is  enforceable  in  the  forum  of  any  other  country  un- 
less its  limitation  laws  would  afTord  a  defense. 
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6.  In  case  the  limitation  laws  of  the  place  of  a  contract  hear  on 
the  remedy  without  extinguishing  the  contract  right,  it  is  en- 
forceable in  another  country  where,  if  such  were  the  place 
thereof,  a  remedy  would  be  afforded,  otherwise  not 

6.  In  case  the  limitation  laws  of  the  place  of  a  contract  bear  on 

the  remedy  and  in  time  extinguish  the  right,  it  is  not  enforce- 
able in  another  country,  regardless  of  its  own  statute  of  limi- 
tation. 

7.  By  force  of  sec  4248,  Stats.  1911,  payment  upon  a  contract  by 

one  of  two  joint  makers  does  not  aftect  the  running  of  the 
statute  of  limitations  as  to  the  other. 

S.  In  the  absence  of  evidence  to  the  contrary,  it  is  presumed  that 
the  written  law  of  another  country  is  the  same  as  our  own. 

9.  The  mere  introduction  of  a  volume  of  statutes  of  another  coun- 
try for  the  purpose  of  identification,  goes  no  further  than  the 
particular  purpose. 
10.  To  make  proof  of  the  negative  in  one  country,  as  to  the  written 
law  thereof  being  the  same  as  that  of  another,  by  the  use  of 
the  bound  volume  of  its  statutes,  it  should,  at  least,  be  offered 
in  evidence  for  the  specific  purpose  of  Miowing  that  it  contains 
no  such  enactment.  The  better  way  would  be  for  the  one  who 
has  familiarized  himself  with  the  matter  to  testify  that  the 
volume  does  not  contain  any  such  law,  and  in  the  absence  of 
some  such  definite  evidence,  a  trial  court  will  not  be  con- 
demned for  deciding  a  controversy  respecting  the  matter  upon 
the  presumption  aforesaid. 
[Syllabus  by  Mabshatj^  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county :  E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

Action  to  recover  on  a  demand  promissory  note,  dated 
April  22,  1904,  made  in  Illinois  and  by  its  terms  made  pay- 
able there,  defendants  being  joint  makers.  At  such  date  de- 
fendants resided  in  Illinois.  Soon  thereafter  they  removed 
to  Wisconsin.  There  was  a  payment  by  defendant  Verne  S. 
Pease  within  six  years  after  such  date  and  the  six  years  pre- 
ceding the  commencement  of  this  action,  which  was  Decem- 
ber 8,  1910.  The  six-year  statute  of  limitations  of  this  state 
was  pleaded.  The  ten-year  statute  of  Illinois  operating  on 
such  contracts  was  introduced  in  evidence.  The  jury  found, 
specially,  the  facts  stated.  The  court  gave  judgment  for  de- 
fendant Edith  A,  Pease  on  her  plea  of  the  statutes  of  limita- 
tion, but  awarded  judgment  against  Verne  S.  Pease. 
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For  the  appellant  there  was  a  brief  by  Benlley,  Kelley  & 
HUl  and  F.  H.  Novak,  and  oral  argument  by  F.  B.  Bentley. 

For  the  respondent,  Edith  A.  Pease,  there  was  a  brief  by 
Grotophorst,  Eva/ns  <&  Thomas,  and  oral  argument  by  E.  A. 
Evans. 

The  following  opinion  was  filed  January  28^  1913: 

MATmwAT.T.^  J«  If  the  place  of  a  contract  is  in  one  state 
and  an  action  to  enforce  it  is  brought  in  another,  does  the  stat- 
ute of  limitations  of  the  former  apply  ?  Counsel  for  appel- 
lant hold  the  affirmative.  If  they  are  right  the  judgment  is 
wrong.  The  trial  court  held  that  the  law  of  the  forum  gov- 
erns. 

Counsel  make  the  mistake  of  supposing  that  the  statute  of 
limitations  of  the  place  of  a  contract  falls  within  the  doctrine 
that  a  contract  is  governed  by  the  lex  loci  contractus.  Such 
is  not  the  case.  It  bears  on  the  remedy  and,  in  many  juris- 
dictions, including  our  own,  extinguishes  the  right  by  ren- 
dering it  nonenforceable.  In  a  sense,  it  bears  on  the  right, 
because  a  right  without  a  remedy  ceases  to  be  a  ri^t  at  all, 
except  in  a  moral  sense.  A  distinction  is  made,  however,  be- 
tween bearing  upon  the  right  and  bearing  upon  the  remedy, 
in  this ;  in  case,  at  the  place  of  the  contract,  the  statute  bears 
on  the  remedy  without  operating,  fatally,  upon  the  right, 
such  right  may  be  enforced  in  a  state  where  its  own  statute 
has  not  run ;  but,  in  case,  at  the  former  place,  the  right  has 
been  extinguished  by  the  law  there,  then  it  cannot  be  enforced 
in  another  state  even  though  its' own  statutory  period  has  not 
expired.  But,  in  any  case,  if  the  contract  has  not  fully  run 
at  the  place  of  the  contract,  but  has  in  the  jurisdiction  where 
enforcement  is  sought,  the  latter  governs.  That  is  by  the 
.  universal  rule,  it  will  be  found,  when  the  ground  of  apparent 
differences  in  judicial  holdings  is  appreciated.  "This  rule 
is  in  conformity  with  the  universal  rule  that,  as  the  statute 
operates  merely  upon  the  remedy,  the  law  of  the  forum,  and 
not  the  law  of  the  situs  of  the  contract,  controls."     Wood, 
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Limitationfl  (2d  e<L)  §  8;  HUe  v.  Keene,  149  Wis.  207,  134 
N.  W.  383,  136  N.  W.  354. 

In  Arp  V.  AUis-Chalmers  Co.  180  Wis.  454,  110  N.  W. 
386,  the  question  was  not,  as  counsel  seem  to  think,  whether 
the  limitation  act  should  have  the  effect,  under  the  circum- 
stances here,  accorded  to  it,  but  whether  it  was,  strictly  speak- 
ing, a  statute  of  limitation.  Having  that  in  the  affirmative, 
the  consequences,  in  general,  of  such  statutes  were  held  to 
*^PPly> — ^Pply  though  the  cause  of  action  arose  under  the 
laws  of  another  state,  the.  court  declaring,  as  a  principle  of 
general  application:  ^^It  is  the  long  settled  doctrine  of  this 
court  that,  when  a  statute  of  limitations  has  completely  oper- 
ated, it  extinguishes  the  right  of  action  by  taking  away  the 
remedy.  ...  In  the  absence  of  any  saving  clause  our  stat- 
utes of  limitation  operate  against  nonresident  plaintiffs  who 
bring  actions  in  the  courts  of  this  state  as  well  as  against  resi- 
dents." The  court  further  said,  in  effect,  a  right  referable 
to  a  foreign  jurisdiction,  may  have  vitality  and  be  enforce- 
able there  and  yet  have  been  extinguished  as  regards  the 
courts  of  this  state,  as  it  is  in  all  cases  where,  by  lapse  of 
time,  if  the  contract  were  of  domestic  character,  it  would  be 
so  regarded. 

Did  the  trial  court  rule  right  in  sustaining  the  action  as 
to  Mr.  Pease  but  not  as  to  Mrs.  Pease?  That  was  done  by 
reason  of  our  statute,  sec.  4248,  providing  that  payment  by 
one  joint  debtor  shall  not  affect  the  right  of  any  other  to  the 
benefit  of  the  statute  of  limitations,  and  the  presumption  that 
the  law  of  Illinois — the  place  of  the  contract — is  the  same 
as  here,  there  being  no  proof,  as  the  court  thought,  to  the  con- 
trary. Counsel,  in  the  main^  answer  that  by  claiming  that 
the  entire  statutes  of  Illinois  were  in  evidence,  showing  they 
contained  no  such  saving  clause  as  our  see.  4248  and  that  the 
court  should  have  been  governed  accordingly, — should  not 
have  ignored  the  presence  of  the  book  before  it  merely  be- 
cause counsel  did  not  definitely  call  attention  thereto  or  per- 
haps introduce  oral  proof  on  the  subject 
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The  difficulty  with  counsers  position  is  that  the  whole  stat- 
utes of  Ulinois  were  not  in  evidence  except  for  the  purpose 
of  identification ;  the  court  being  distinctly  told  that  the  book 
was  so  offered  and  that  only  a  particular  section  was  required 
to  be  considered.  That  was  not  changed  by  anything  else 
which  occurred  upon  the  triaL  The  offer,  coupled  with  a 
suggestion  that  no  part  of  the  book  need  be  considered  ex- 
cept sec  83,  as  was  the  fact,  warranted  the  court  in  taking 
that  course.  Had  the  volume  been  offered  for  the  purpose 
of  showing  that  it  did  not  contain  any  such  provision  as  our 
sec.  4248,  the  case  would  be  far  different  On  the  whole,  it 
seems  that  the  court  was  rather  invited  not  to  look  into  the 
limitation  statutes  of  Illinois  as  a  whole,  and  was  warranted, 
as  stated,  in  applying  the  statutes  of  this  state,  as  was  done. 

Other  matters  discussed,  including  a  suggestion  that  our 
statute  was  not  properly  pleaded,  and  that  the  law  of  Illinois 
fixing  the  liability  of  married  women  had  a  bearing  on  the 
question,  have  been  considered  without  discovering  any  rea- 
son why  the  judgment  appealed  from  should  be  disturbed,  or 
other  matters  should  be  treated  at  length. 

By  the  Court. — Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
April  8,  1913. 


Cbawxby,  Appellant,  vs.  Amebioak  Society  of  Equity  of 
NoBTH  America  and  another,  Bespondents. 

January  9^— April  8,  191S. 

Boeietiea:  Contracts:  Deht  incurred  bp  local  lodffe:  lAahility  of  na- 
tional lodge:  Organization:  Actions:  Voluntary  a$80ciation: 
lAahility  of  memhers:  Parties:  Pleading. 

1.  A  national  society  or  lodge  is  not  liable  to  pay  for  Bervices  ren- 
dered (in  this  case  by  a  state  organizer)  to  a  subordinate  state 
union  or  lodge  under  an  express  contract  by  the  latter  to  pay 
therefor,  in  the  absence  of  facts  or  circumstances  raising  an 
ImpUed  promise  to  pay  on  the  part  of  such  national  society* 
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The  mere  fact  that  the  eervices  ultimately  benefited  the  na- 
Uonal  society  is  not  sufficient  to  raise  such  a  promise. 

2.  In  order  to  organize  under  ch.  92,  Stats.,  a  society  must  elect 

trustees  as  required  by  sec.  2002,  and  until  it  has  done  so  it 
cannot  be  sued  in  the  name  of  the  trustees  as  provided  in 
sec.  2003. 

3.  An  action  to  enforce  a  liability  incurred  by  a  mere  voluntary  as- 

sociation must  be  brought  against  ite  individual  members. 

4.  A  voluntary  associaUon  having  been  sued   in  its  association 

name  and,  acting  through  its  board  of  directors,  having  an- 
swered in  that  name  and  litigated  the  case  upon  the  merits, 
the  action  is  allowed  to  proceed  to  Judgment  against  those  who 
were  members  of  said  board  of  directors  when  the  answer  was 
served.  Since  the  association  could  not  defend,  it  is  presumed 
that  the  defense  was  made  for  the  individual  benefit  of  such 
directors. 

5.  It  is  immaterial  in  such   case  that  the  pleadings   were  not 

amended  so  as  to  substitute  the  names  of  the  directors  for 
the  name  of  the  association. 

6.  The  liability  of  members  of  a  voluntary  association  for  the  debts 

thereof  incurred  during  their  membership  for  association  pur- 
poses being  joint  and  several,  those  members  who  thus  volun- 
tarily appeared  cannot  be  heard  to  complain  because  other 
members  were  not  made  parties  defendant 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  Ray  Stevens,  Circuit  Judge.  Affirmed  as  to 
one  defendant;  reversed  as  to  the  other. 

Action  to  recover  for  services.  The  American  Society  of 
Equity  of  North  America  (hereinafter  called  American  So- 
ciety) is  a  corporation  without  capital  stock  organized  under 
the  laws  of  the  state  of  Indiana.  Its  objects  are,  in  general, 
to  promote  the  interests  of  farmers.  The  organized  forms  of 
the  American  Society  are  local  unions,  county  unions,  state 
unions,  and  a  national  union,  or  the  Am^erican  Society,  also 
department  and  district  unions.  The  national  union  is  the 
supreme  head  of  the  organization  and  grants  charters  to  sub- 
ordinate unions.  January  11,  1906,  the  Wisconsin  State 
Union  of  the  American  Society  of  Equity  (hereinafter  called 
Wisconsin  State  Union)  was  organized  at  Eau  Claire,  ro- 
ceivinir  a  charter  from  the  national  imion.     Its  officers  were 
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and  are  a  president,  a  vice-president,  a  secretary,  a  treasurer, 
and  a  board  of  directors  of  which  the  above  mentioned  offi- 
cers are  ex  officio  members,  also  one  state  organizer,  and  as 
many  local  organizers  as  the  board  of  directors  may  see  fit  to 
commission.  At  the  annual  state  convention  of  the  Wiscon- 
sin Stale  Union  held  in  Eau  Claire  in  1908  the  plaintiff,  who 
previously  had  been  a  district  organizer  for  the  American  So- 
ciety, was  elected  state  organizer  of  the  Wisconsin  State 
Union,  and  the  board  of  directors,  at  a  meeting  held  January 
17,  1908,  passed  a  resolution  engaging  him  as  state  organi- 
zer and  fixing  his  compensation.  He  continued  to  render 
services  as  such  state  organizer  till  some  time  in  March, 
1909.  This  action  was  originally  brought  against  the  Amerir 
can  Society  to  recover  balance  of  $370.43  claimed  to  be  due 
him.  The  American  Society  put  in  a  general  denial  and  al- 
leged that  whatever  services  were  performed  were  rendered 
for  the  Wisconsin  State  Union,  and  not  for  it,  whereupon  the 
Wisconsin  State  Union  was  made  a  party.  Among  other  de- 
fenses it  alleged  that  it  is  a  society  with  authority  to  act  and 
which  has  acted  under  sees.  2002  and  2003  of  the  Statutes 
and  the  acts  amendatory  thereto,  and  not  otherwise,  and  that 
the  Wisconsin  State  Union  is  not  capable  of  suing  or  being 
sued.  The  case  was  referred,  and  the  referee,  in  addition  to 
the  facts  above  set  out,  found  that  the  Wisconsin  State 
Union  is  not  organized  under  ch.  92,  Stats.,  which  includes 
sees.  2002  and  2003;  that  there  was  a  balance  of  $99.40 
due  plaintiff,  for  which  he  was  entitled  to  judgment.  The 
trial  court  held  that  no  liability  was  shown  against  the 
American  Society,  and  that  the  Wisconsin  State  Union  could 
not  be  sued  in  the  name  of  its  organization,  and  entered  judg- 
ment dismissing  the  action  as  to  both  defendants.  From 
such  judgment  the  plaintiff  appealed. 

Per  the  appellant  there  was  a  brief  by  Orotophorst,  Evans 
it  Thomas,  and  oral  argument  by  E.  A.  Evans, 

/.  R.  Mathews  and  B.  E.  Bundy,  for  the  respondents. 
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Crawley  y.  American  Society  of  Ekiuity,  153  Wis.  13. 
The  following  opinion  was  filed  January  28,  1913: 

ViNJB,  J.  The  court  properly  dismissed  the  action  as  to 
the  American  Society,  The  plaintiff  stood  in  no  contractual 
relation  to  it  and  the  services  were  not  rendered  under  such 
circumstances  as  to  imply  an  intention  on  its  part  to  pay 
therefor,  within  the  rule  of  Wojahn  v.  Nat,  Union  Bank, 
144  Wis.  646,  129  N.  W.  1068,  and  kindred  cases.  The 
services  were  not  performed  at  its  request,  and  there  is  noth- 
ing to  show  that  it  kneyr  they  were  being  rendered  for  the 
Wisconsin  Slate  Union,  except  the  fact  that,  out  of  every  ini- 
tiation fee  of  one  dollar,  eighty  cents  were  sent  to  it,  fifty 
cents  of  which  went  to  support  the  official  paper  of  the  So- 
ciety and  thirty  cents  to  the  support  of  the  Society  itself.  It 
is  also  true  that  membership  in  the  Wisconsin  State  Union 
entitled  one  to  membership  in  the  American  Society.  But 
plaintiff  was  hired  exclusively  by  the  Wisconsin  State  Union 
and  was  paid  by  it  The  fact  that  his  services  to  it  ulti- 
mately benefited  the  American  Society  cannot,  under  the  cir^ 
cumstances  of  this  case,  be  held  to  raise  an  implied  promise 
on  its  part  to  pay  therefor.  It  would  be  a  dangerous  and  un- 
reasonable doctrine  to  hold  national  unions  or  lodges  respon- 
sible for  services  rendered  to  subordinate  local  unions  or 
lodges  on  the  ground  that  such  services  ultimately  benefit 
the  national  union  or  lodge.  The  subordinate  union,  for  the 
purposes  of  furthering  its  own  interests,  must  alone  be  held 
liable  for  services  rendered  it  under  an  express  contract  by 
it  to  pay  therefor,  in  the  absence  of  facts  or  circumstances 
raising  an  implied  promise  to  pay  on  the  part  of  the  superior 
union  or  lodge.  Especially  must  this  be  so  where,  as  here, 
the  subordinate  union  alone  paid  for  such  services  for  several 
years,  and  the  action  was  for  a  balance  due  under  the  same 
contract  under  which  services  had  been  rendered  to,  and  pay- 
ment  made  by,  it 

Was  the  action  also  properly  dismissed  as  to  the  Wisconsin 
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State  Union  f  As  we  understand  it,  such  dismissal  was  upon 
the  ground  that,  since  the  Union  was  not  organized  under  our 
statutes,  it  could  not  be  sued  in  its  society  name,  or  as  the 
Wisconsin  State  Union.  It  is  very  evident  that  the  finding 
of  the  referee  that  the  Wisconsin  State  Union  was  not  or- 
ganized under  the  provisions  of  our  statutes  is  correct  To 
organize  thereunder  it  must  elect  trustees  (sea  2002),  and 
perhaps  also  file  a  certified  list  of  such  trustees  in  the  office 
of  the  secretary  of  state  (sec.  2007).  It  had  done  neither, 
hence  it  had  failed  to  organize  under  our  statutes.  Having 
failed  to  do  so,  it  could  not  be  sued  in  the  name  of  the  trust- 
ees of  (naming  the  lodge  or  society),  as  is  provided  in  sec. 
2003.  Being  neither  organized  under  our  statutes  nor  in- 
corporated, the  Wisconsin  State  Union  is  a  mere  voluntary 
association  and  an  action  to  enforce  any  liability  it  may  have 
incurred  must  be  brought  against  the  individual  members 
thereof.  4  Cyc.  312;  Niblack,  Ben.  Soc.  p.  181  et  seq.; 
Story,  Eq.  PL  §  497 ;  Pipe  v.  Baieman,  1  Iowa,  869 ;  Lloyd 
V.  Loaring,  6  Ves.  Jr.  773.  In  Niblack,  Ben.  Soc,  p.  183, 
the  rule  is  thus  stated : 

"In  the  absence  of  statutory  regulation  permitting  an  un- 
incorporated society  to  sue  or  to  be  sued  in  the  name  by 
which  it  is  commonly  designated,  the  members  must  sue  or 
be  sued  as  partners  or  persons  jointly  interested.  The  court 
will  not  permit  them  to  sue  or  to  be  sued  in  the  character  of 
a  society,  nor  will  courts  of  equity  lend  their  aid  to  petition- 
ers coming  before  them  in  such  a  character.  It  is  the  exclu- 
sive prerogative  of  government  to  create  corporations,  and  to 
invest  them  with  power  to  sue,  as  such,  by  their  corporate 
name ;  and  upon  principles  of  policy  the  courts  of  the  coun- 
try do  not  sit  to  determine  upon  charters  granted  by  persons 
who  have  not  the  prerogative  to  grant  charters." 

The  defendant  Wisconsin  State  Union,  however,  did  pur- 
port to  come  into  court  and  it  answered  to,  and  litigated,  the 
merits.  This  it  could  not  do  as  an  association.  As  such  it 
had  no  standing  in  court  whatever  and  the  court  was  power^ 
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less  to  recognize  it.  When  sued  in  its  association  name  the 
members  thereof  or  any  of  them  could  stay  out  of  court,  could 
appear  specially  and  have  the  action  dismissed  for  lack  of 
jurisdiction  of  the  members,  who  alone  could  be  sued,  or  ap- 
pear generally  and  litigate  the  merits.  In  this  case  the  gov- 
erning body  of  the  association  chose  the  latter  alternative  and 
litigated  the  case  on  the  merits.  In  his  opinion  the  trial 
judge  said :  ^^It  is  unfortunate  that  this  case  cannot  be  deter- 
mined on  its  merits  after  both  parties  have  been  put  to  the 
trouble  and  expense  of  fully  litigating  the  matters  involved 
in  the  action."  We  concur  in  this  statement.  Undoubtedly 
there  was  a  time  in  the  jurisprudence  of  our  state  when  this 
court  would  have  also  concurred  in  the  final  result  reached 
by  the  trial  court.  But  under  the  more  liberal  rules  of  prac^ 
tice  that  now  obtain,  and  in  view  of  the  tendency  to  more  and 
more  brush  aside  nonprejudicial  technicalities  in  order  that 
substantial  justice  may  be  done  at  a  minimum  expense  of 
time  and  money,  it  is  deemed  that,  if  plaintiff  so  desires,  the 
action  may  proceed  to  judgment  against  those  who  were  mem- 
bers of  the  board  of  directors  of  the  Wisconsin  State  Union 
at  the  time  its  answer  was  served.  As  before  stated,  it  must 
be  presumed  that  the  members  of  the  board  of  directors  of 
the  Wisconsin  State  Union  authorized  the  defense  in  this 
case.  They  could  not  appear  in  the  capacity  of  the  society, 
but  only  in  their  individual  capacity.  The  defense  made 
must  therefore  be  presumed  to  have  been  for  their  individ- 
ual benefit.  They  voluntarily  appeared  and  tried  the  merits. 
Voluntary  appearance  in  court  is  equivalent  to  personal  serv- 
ice of  summons  upon  those  who  appear.  Sec,  2643,  Stats. 
The  fact  that  the  pleadings  were  not  amended  so  as  to  sub- 
stitute the  names  of  the  members  of  the  board  of  directors  for 
the  name  of  the  association  is  of  little  moment.  They  in  fact 
defended,  for  the  association  could  not.  Having  defended, 
it  ill  becomes  them  to  seek  to  step  out  of  court  when  it  turns 
out  that  their  defense  is  not  entirely  successful.     That  the 
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liability  of  members  of  a  voluntary  association  for  the  debts 
thereof  incurred  during  their  membership  and  contracted  for 
association  purposes  is  joint  and  several  is  sustained  by 
Voder  v.  Ballou,  151  Wis.  577, 139  N.  W.  413,  and  the  cases 
there  cited.  So  the  members  who  are  deemed  to  have  volun- 
tarily appeared  cannot  complain  because  other  members  of 
the  association  are  not  made  parties  defendant 

The  powers  of  this  court  under  sec.  3071,  Stats.,  are  very 
broad  and  intended  to  cover  every  contingency  that  may  arise 
upon  any  appeal.  Pursuant  to  such  powers  the  judgment  as 
to  the  defendant  the  American  Society  of  Equity  of  North 
America  is  affirmed.  As  to  the  defendant  the  Wisconsin 
State  Union  of  the  American  Society  of  Equity  the  judgment 
is  reversed,  and  the  cause  remanded  with  directions  to  per- 
mit the  plaintiff  lyithin  thirty  days  after  the  remittitur  is 
filed  to  substitute  as  defendants  herein  the  individual  mem- 
bers of  the  board  of  directors  of  the  Wisconsin  State  Union 
at  the  time  its  answer  was  served,  and  for  further  proceedings 
according  to  law. 

The  mandate  is  made  for  further  proceedings  according  to 
law  because  it  appears  by  the  record  that  the  trial  court  never 
passed  upon  the  merits  of  plaintiff's  exceptions  to  the  find- 
ings of  fact  of  the  referee.  The  trial  court  should  pass  upon 
plaintiff's  motion  to  modify  the  referee's  report  and  enter 
judgment  against  the  substituted  defendants  for  such  sum, 
if  any,  as  it  may  find  is  due  the  plaintiff. 

By  the  Court. — Ordered  accordingly. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
April  8,  1918. 
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Stats  xz  bel.  Spbitka,  Appellant,  vs.  Fabsons^  County 

Judge,  Respondent. 

January  ll^~April  8,  191S. 

Dependent  and  neglected  children:  Commitment  to  Mtate  public 
tchool:  Proceeding  hefore  county  judge  sitting  as  court:  "Vor 
Udity:  Constitutional  law:  Certiorari:  Matters  reviev)ahle:  Ap- 
peal 

1.  Proceedings  f6r  the  commitment  of  dependent  or  neglected  chil- 

dren to  the  state  public  school,  which  under  sec.  573/,  Stats.* 
are  to  be  had  before  the  county  judge*  are  valid  if  had  before 
the  county  Judge  sitting  as  a  court 

2.  Said  statute  does  not  confer  Judicial  powers  upon  the  county 

judge  contrary  to  sec.  2,  art  VII,  Const  of  Wis.;  nor  does  it 
Tiolate  the  provision  in  amendm.  V,  Const  of  U.  S.,  respecting 
due  process  of  law. 
8.  Where  commitment  proceedings  under  sec.  578/,  Stats.,  are 
brought  to  the  circuit  court  for  review  on  writ  of  certiorari, 
neither  an  alleged  error  in  denying  an  application  for  a  con- 
tinuance nor  the  weight  or  credibility  of  the  evidence  in  sup- 
port of  the  findings  of  the  county  Judge  can  be  considered, 
neither  of  such  matters  being  Jurisdictional;  nor  can  they  be 
considered  upon  an  appeal  to  this  court  from  the  Judgment  of 
the  circuit  court 

Appeal  from  a  judgment  of  the  circuit  court  for  Langlade 
county:  John  GIooi>land,  Circuit  Judge.    Affirmed. 

This  is  an  appeal  from  a  judgment  of  the  circuit  court  for 
Langlade  county  affirming  an  order  and  judgment  of  the 
county  judge  of  Langlade  county.  The  ease  was  brought  to 
the  circuit  court  by  writ  of  certiorari.  The  proceeding  was 
commenced  under  sec.  673/,  Stats.  (1898),  as  amended  by 
ch.  82,  Laws  of  1907,  pertaining  to  the  commitment  of  neg^ 
lected  and  dependent  children  to  the  state  public  school  at 
Sparta.  Upon  the  hearing  on  the  petition  in  the  county 
court  the  county  judge  made  written  findings  of  fact  and  an 
order  certifying  and  ordering  that  such  children  were  neg- 
lected and  dependent  upon  the  public  for  support  and  en- 
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titled  to  admission  to  the  state  public  school  at  Sparta,  and 
that  they  be  taken  to  said  school  by  proper  authorities  and  ad- 
mitted therein.  The  findings,  order,  and  judgment  of  the 
county  judge  were  made  in  compliance  with  the  statute. 

Oscar  Rademaker,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Henry  Hay;  also 
a  brief  by  the  Attorney  General,  Busaell  Jackson,  deputy 
attorney  general,  and  W.  W.  Oilman,  assistant  attorney  gen- 
eral ;  and  oral  argument  by  Mr.  Oilman. 

The  following  opinion  was  filed  January  28,  1913 : 

Kebwin,  J.  The  questions  raised  by  the  assignments  of 
error  are  (1)  whether  the  county  court  had  jurisdiction; 
(2)  error  in  denying  appellant's  motion  for  postponement  of 
trial  and  hearing;  and  (3)  that  the  findings,  order,  and  judg- 
ment of  the  county  court  as  affirmed  by  the  circuit  court  are 
neither  warranted  nor  supported  by  the  evidence. 

The  appellant  has  favored  us  with  a  very  exhaustive  brief 
upon  the  different  subjects  discussed,  but  since  the  points 
raised  have  been  determined  by  this  court  we  need  not  go 
elsewhere  for  adjudication.  The  proceedings  taken  are 
under  sec.  573/,  Stats.  (1898),  as  amended  by  ch.  82,  Laws 
of  1907,  which  provides  that,  before  any  child  shall  be  sent 
to  the  school  in  question,  any  relative  or  friend  of  such  child 
shall  present  to  the  county  judge  of  the  county  within  which 
said  child  may  be  an  application  in  writing,  signed  by  the 
person  presenting  it,  which  shall  state  that  the  child  named 
therein  is  dependent  upon  the  public  for  support  or  that  said 
child  is  neglected,  and  that  it  shall  be  the  duty  of  the  peti- 
tioner to  cause  the  child  named  to  be  brought  before  such 
judge  for  examination  as  to  his  alleged  dependence.  The 
law  further  provides  that  the  judge  shall  investigate  the  facts 
and  ascertain  whether  the  child  is  dependent,  its  age,  the 
names  and  residence  of  its  parents,  if  living,  and  that  the 
judge  may  compel  the  attendance  of  witnesses,  and  may  re- 
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quest  the  district  attorney  to  attend  on  such  examination, 
and  that  it  shall  be  his  duty  to  comply  with  such  request,  and 
that  the  parents  or  any  friend  of  the  child  may  appear  on  its 
behalf.  The  law  also  provides  for  examination  of  the  child 
by  a  physician,  and  contains  other  provisions  respecting  the 
proceeding. 

It  is  contended  under  the  first  assignment  of  error  that 
the  proceeding  was  before  the  county  court  and  that  it  should 
have  been  before  the  county  judge  under  the  law.  It  is  true 
the  law  provides  that  the  proceeding  shall  be  before  the 
county  judge,  and  it  is  by  no  means  clear  from  the  record 
that  it  was  not  before  the  county  judge.  The  record  shows 
that  the  original  petition  was  addressed  to  the  county  judge 
of  Langlade  county.  The  order  committing  the  children 
does  not  appear  to  be  made  ^T)y  the  court,^'  but  is  simply 
signed  by  the  county  judge.  The  writ  of  certiorari  is  not 
addressed  to  the  county  court  of  Langlade  county,  but  to 
"John  W.  Parsons,  County  Judge  of  Langlade  County." 
The  petition  of  the  relator  for  the  writ  of  certioraH  recites 
that  John  W.  Parsons,  a  county  judge,  sitting  as  a  magis- 
trate, rendered  the  order  in  question.  So  the  record  seems 
to  show  that  some  of  the  proceedings  were  before  the  county 
judge  and  were  so  understood  to  be  by  the  appellant.  On 
the  other  hand,  some  parts  of  the  record  would  indicate  that 
some  of  the  proceedings  were  before  the  county  court.  But 
however  this  may  be,  we  are  of  the  opinion  that  had  the  pro- 
ceedings been  before  the  county  judge  sitting  as  a  court  they 
would  have  been  valid. 

It  is  settled  in  this  state  that  the  county  judge  has  juris- 
diction of  such  proceedings.  Wis.  Ind,  School  v.  Clark  Co. 
108  Wis.  661,  79  N.  W.  422.  This  case  also  settles  the  ques- 
tion that  the  granting  of  such  power  to  the  county  judge  is 
not  unconstitutional.  Practically  the  same  points  were 
raised  in  the  Clark  Cotmty  Case  as  by  the  appellant  here  and 
were  determined  by  this  court  contrary  to  the  appellant's 
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contentioiL  See  Wis.  Ind.  School  v.  Clark  Co.,  supra, 
pp.  662-666  inclusive.  See  also,  on  this  point,  1  Wharton, 
Crim.  Law  (11th  ed.)  ch.  XII. 

Counsel  for  appellant  also  contends  that  sec  573/  of  the 
statute  referred  to,  as  amended,  violates  certain  provisions 
of  the  constitution  respecting  due  process  of  law,  and  that  it 
confers  judicial  powers  upon  a  county  judge  contrary  to  the 
constitution.  On  this  point  we  may  also  add  that  the  ques- 
tions are  not  new  in  this  state,  but  have  been  determined  by 
this  court  against  the  contention  of  the  appellant  Milwau- 
kee Ind.  School  v.  Milwaiukee  Co.  40  Wis.  328 ;  In  re  StUi- 
gen,  110  Wis.  625,  86  N.  W.  563;  Wis.  Ind.  School  v.  Clark 
Co.  103  Wis.  651,  79  N.  W.  422;  Guardianship  of  Klein,  95 
Wis.  246,  70  N.  W.  64. 

It  is  further  contended  that  the  court  erred  in  denying  the 
appellant's  motion  for  continuance.  Under  this  head  quite  a 
lengthy  argument  is  made  by  counsel  for  appellant  to  the  ef- 
fect, as  we  understand  it,  that  the  denial  of  the  motion  for 
continuance  was  jurisdictional  and  unconstitutional,  on  the 
ground  that  the  appellant  was  entitled  to  reasonable  notice 
and  an  opportunity  to  be  heard,  which  were  denied  him. 
Little  need  be  said  upon  this  subject  Whether  error  was 
committed  or  not  in  denying  the  application  for  continuance 
cannot  be  considered  here.  On  certiorari  the  circuit  court 
could  only  consider  jurisdictional  matters,  and  the  denial  of 
a  postponement  does  not  reach  the  question  of  jurisdiction. 
Parsons  v.  Parsons,  101  Wis.  76,  77  N.  W.  147 ;  Estate  of 
McCormick,  108  Wis.  234,  84  K  W.  148 ;  Longstaff  v.  State, 
120  Wis.  346,  97  N.  W.  900 ;  Milwaukee  Ind.  School  v.  Mil- 
waukee Co.,  supra;  6  Cyc.  820. 

It  is  also  urged  as  error  that  the  findings  and  order  of  the 
counly  judge  are  neither  warranted  nor  supported  by  the  evi- 
dence. There  is  evidence  to  support  the  findings  made  by 
the  county  judge.  The  weight  or  credibility  of  this  evidence 
cannot  be  reviewed  on  certiorari.     It  is  suflScient  that  the 
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county  judge  bad  jurisdiction  to  make  the  findings  and  order. 
Parsons  v.  Parsons,  supra;  Longstaff  r.  State,  supra.     It  fol- 
lows that  the  judgment  appealed  from  must  be  affirmed. 
By  the  Court. — The  judgment  is  affirmed. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
April  8,  1913. 


Lemma,  Bespondent,  vs.  Sbablb  and  another.  Appellants. 

January  28--April  S,  191$. 

Negligence:  OrotB  or  ordinary:  Destruction  of  property:  Pleading: 
Findings:  Costs:  Taxation:  Error  in  tri/ling  amount:  Appeal. 

1.  A  finding  that  want  of  ordinary  care  was  the  proximate  cause 

of  the  destruction  of  property  negattves  gross  negligence  or 
wilful  destruction. 

2.  A  complaint  alleging  that  "defendants,  without  the  permission, 

knowledge,  or  consent  of  this  plaintiff,  and  without  any  right 
or  authority,  destroyed  and  hurned"  plaintiff's  wood,  does  not 
necessarily  charge  gross  negligence,  hut  will  support  a  judg- 
ment for  damages  caused  hy  ordinary  negligence. 

3.  There  is  no  statutory  authority  for  taxing  costs  for  drafting  the 

report  of  a  referee  and  making  copies  to  keep  and  serve;  but 
the  sum  of  $6.10,  taxed  for  such  items,  Is  too  trifling  to  call 
for  any  further  relief  on  appeal  than  the  reduction  of  the  judg- 
ment by  that  amount 

Appeal  from  a  judgment  of  the  circuit  court  for  Polk 
county:  Fbank  A.  Eoss,  Circuit  Judge.  Modified  and  af- 
firmed. 

Action  for  wrongful  destruction  of  plaintiflPs  property. 

Complaint  was  made  to  the  effect  that,  in  the  spring  of 
1907,  plaintiff  owned  and  possessed,  on  certain  lands  speci- 
fied, wood  of  the  value  of  $600,  which  defendants,  without 
his  permission,  set  fire  to  and  burned  up. 

Defendants  answered  thus:  The  land  on  which  the  wood 
was  located  was  the  property  of  defendant  Searle.     In  1905, 
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he  licensed  plaintiff  to  place  a  mill  thereon.  After  operating 
the  mill  for  some  time  he  removed  it^  leaving  a  large  amount 
of  woody  sawdust,  and  rubbish  on  the  land.  Thereafter 
Searle  employed  defendant  Horton  to  dean  up  the  premises 
and  fit  the  same  for  a  farm.  In  so  doing  the  wood  was 
burned.  Long  prior  thereto  plaintiff  ceased  to  have  any 
right  to  occupy  the  premises  and  abandoned  the  wood  as 
worthless. 

Such,  proceedings  were  taken  that  a  referee  appointed  to 
hear,  try,  and  determine  the  case  made  findings  to  this  ef- 
fect: At  the  time  of  the  fire  plaintiff  was  occupying  the  land 
by  permission  of  Searle,  the  owner.  Horton  in  executing 
the  latter's  order  to  clean  up  the  premises  did  not  use  rea- 
sonable care  to  avoid  burning  the  wood.  Thereby  destruc- 
tion thereof  occurred.  The  wood  was  reasonably  worth 
$446.80. 

On  such  facts  plaintiff  was  awarded  judgment  with  inter- 
est from  ike  time  of  the  destruction  of  the  wood. 

The  court  found,  further,  that  negligence  of  defendant 
Horton,  acting  under  direction  of  defendant  Searle,  was  the 
proximate  cause  of  plaintiff's  loss  without  any  want  of  ordi- 
nary care  on  his  part  contributing  thereto. 

Judgment  was  rendered  accordingly. 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
Morris  E.  Yager,  attorney,  and  Holland  <&  Lovett,  of  counseL 

Frank  B.  Dorothy,  for  the  respondent. 

The  following  opinion  was  filed  February  18,  1918 : 

Marshaix,  J.  The  questions  presented  for  consideration 
do  not  meirit  more  than  brief  treatment — some  hardly  to  be 
mentioned. 

Some  errors  assigned  go  to  the  question  of  whether  the  find- 
ings of  fact  were  warranted.  It  is  sufficient  to  say  in  re- 
spect thereto  tliat  we  are  unable  to  see  any  good  ground  for 
holding  any  thereof  to  be  contrary  to  the  clear  preponderance 
of  the  evidence. 
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The  point  is  made  that  the  court  erred  in  refusing  to  find 
the  wood  to  have  been  wilfully  burned.  The  finding  that 
want  of  ordinary  care  was  the  proximate  cause  of  the  de- 
struction, necessarilj,  negatives  gross  negligence. 
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Will  of  Baix:  Ball,  Appellant,  vs.  Boston  and  others, 

Bespondents. 

February  19— April  8,  1919. 

WHU:  TaXidUff:  Undue  influence:  Findingi  of  trial  court:  Weight  on 
appeal:  Degree  of  proof:  Burden  of  proof:  Fraud, 

1.  Erery  person  of  mature  years  and  sonnd  mind  has  an  inherent 

right  to  make  a  will,  which  neither  the  court  can  abridge  nor 
the  legislature  take  away. 

2.  Regardless  of  the  testamentary  wish  as  to  beneficiaries,  it  it  be 

expressed  lawfully,  there  is  no  right  in  law  nor  duty  in  equity 
other  than  to  enforce  it 

3.  The  testamentary,  is  as  ample  as  the  contracting,  power,  and 

courts  should  uphold  exercise  of  the  former  as  firmly  as  the 
latter,  regardless  of  the  wishes  of  disappointed  relatives. 

4.  The  charge  that  a  will,  good  in  form,  and  made  by  a  person  hav- 

ing testamentary  capacity,  is  the  will  of  another,  produced  by 
that  other's  undue  influence,  sounds  in  fraud. 

5.  In  case  of  an  inquiry  as  to  whether  a  will,  good  in  form,  is  void 

for  undue  influence,  the  rule  applies  that  he  who  charges  fraud, 
to  prevail,  must  support  his  claim  by  clear  and  satisfactory  evi- 
dence. 

6.  The  rule  that  a  trial  Judge's  flndings  of  fact  are  due  to  prevail 

unless  contrary  to  the  clear  preponderance  of  the  evidence,  has 
weight  according  to  circumstances.  Its  ordinary  efficiency  is  les- 
sened where  findings  rest  on  inferences  from  conceded  or  es- 
tablished facts,  and  reduced  to  a  minimum  or  displaced  where 
the  conclusions  are  reached  by  mistaken  ideas  of  law. 

7.  A  finding  of  fkct  without  due  heed  for  the  rule  respecting  its 

establishment,  has  little  or  no  support  in  the  presumption  of 
correctness  which  requires  a  clear  preponderance  of  evidence 
to  displace  it 

8.  The  distinction  between  clear  and  satisfactory  evidence  and 

mere  preponderance  of  evidence,  is  substantial,  and  may  prop- 
erly be  the  turning  force  in  balancing  conflicting  inferences. 

9.  In  an  inquiry  as  to  whether  a  will  is  the  product  of  undue  in- 

fluence, the  same  as  others  sounding  in  fraud,  the  onus  pro- 
handi,  from  flrst  to  last,  is  on  the  one  charging  the  wrong, 
requiring  clear  and  satisfactory  evidence  to  satisfy  it 
10.  The  rule  that, — in  case  of  opportunity  for  the  exercise  of  undue 
influence  being  clearly  shown,  a  subject  unquestionably  sus- 
ceptible thereto,  and  clear  indications,  by  direct  or  circumstan- 
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tlal  evidence,  of  exercise  thereof,  the  person  to  be  benefited  by 
the  wrong  Is  called  upon  to  rebut  the  presumption  against  him 
by  showing  good  faith,— does  not  involye  any  shifting  of  the 
burden  of  proot 

11.  In  case  of  its  appearing,  prima  t<^ie,  that  preference  by  will  was 

secured  by  undue  influence,  and  defendant  so  weakens  such 
showing  that  the  essential  evidentiary  circumstances  no  longer 
rest  on  clear  and  satisfactory  evidence,  such  showing  will  not 
warrant  a  recovery. 

12.  A  testamentary  preference  secured  by  undue  influence  contem- 

plates existence  of  a  wrongdoer  and  perpetration  by  him  of  a 
fraud  upon  an  unwilling  or  unsuspecting  victim;  rendered  sub- 
stantially powerless  by  "insidious  approaches,  seductive  arti- 
fices, or  other  species  of  circumvention,"  disabling  such  other 
from  acting  of  his  own  volition. 

18.  Undue  influence  is  the  antithesis  of  right  influence.  One  may,  in 
some  circumstances,  rightfully  influence  and  persuade  another 
to  provide  by  will  in  his  or  her  favor,  especially  In  case  of  a 
wife  or  near  relative,  so  long  as  the  testator,  in  the  end,  acts 
upon  his  own  judgment 

14.  Opportunity  to  exert  undue  influence  spoken  of  among  essen- 
tials of  a  prima  facie  circumstantial  showing  of  the  procure- 
ment of  a  will  by  undue  influence.  Is  not  satisfied  by  the  or- 
dinary and  natural  seclusion  and  association  in  the  domestic 
relations  of  husband  and  wife. 

16.  Neither  the  natural  attentions  of  a  wife  to  her  invalid  husband, 
nor  her  helpful  efforts  in  caring  for  his  business  and  property, 
nor  efforts,  at  his  request,  to  aid  him  in  efllciently  expressing 
his  dying  wishes  as  regards  his  property,  are  badges  of  fraud. 

16.  The  natural  characteristics  of  secrecy  in  making  a  will,  either 

as  to  the  fact  of  making  or  the  contents  of  the  paper,  do  not 
answer  to  that  secrecy  sometimes  legitimately  referred  to  as 
circumstantially  bearing  on  the  question  of  undue  infiuence. 

17.  The  onus  prohandi  being  on  the  person  charging  procurement  of 

a  will  by  undue  influence,  incidents  in  the  lives  of  an  alleged 
victim  and  wrongdoer  being  shown  to  circumstantially  estab- 
lish the  charge,  which  might  be  regarded  condemnatory  or  in- 
nocent according  to  circumstances,  the  latter  should  be  taken 
as  the  true  aspect  in  the  absence  of  satisfactory  indication  to 
the  contrary. 

18.  Setting  aside  that  which  purports  to  be  a  man's  final  testamen- 

tary wishes,  is  of  such  serious  nature  that,  in  case  of  an  alleged 
wrongdoer  being  so  near  to  the  testator  as  that  of  a  wife, 
especial  care  should  be  exercised  to  avoid  possibility  of  de- 
feating the  dying  hope  to  have  provided  for  his  surviving 
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spouse.  No  mere  suspicious  circumstances  should  have  weight 
nor  inference  of  wrong  be  raised  from  the  natural  incidents  of 
the  relations  of  husband  and  wife. 

[Syllabus  by  Mabshall,  J.] 

WiNSLOw,  C.  J.,  and  Babnes,  J.,  dissent 

Appkat.  from  a  judgment  of  the  circuit  court  for  Oneida 
county :  A.  H.  Reid,  Circuit  Judge.     Reversed. 

Action  involving  the  validity  of  a  will. 

In  due  proceeding  in  the  county  court  of  Oneida  county  for 
the  establishment  of  an  instrument  proposed  as  the  last  will 
and  testament  of  William  Francis  Ball  to  be  such  will  in  f  act, 
the  petition  therefor  was  denied.  An  appeal  from  such  de- 
cision was  taken  to  the  circuit  court  for  such  county,  result- 
ing in  an  a£Srmance  thereof,  based  on  findings  to  this  effect : 

1.  September  24,  1911,  Mr.  Ball  died,  aged  seventy  years 
and  past. 

2.  His  wife  survived,  also  a  daughter,  Ida  Boston,  and  two 
sons,  Boy  and  Charles,  all  being  adults. 

3.  August  28,  1911,  in  his  last  sickness  Mr.  Ball  made  a 
wiU,  good  in  form,  giving  all  his  property  to  his  wife. 

4.  He  had  a  livery  business  which  he  had  conducted  for 
some  twenty  years,  was  worth  about  $6,600,  and  owed  about 
$2,000,  secured  on  his  real  estate. 

5.  He  first  married  Sarah  Brown,  who  became  the  mother 
of  the  three  children,  the  contestants  herein,  lived  happily 
with  his  family  until  she  died  in  1905,  and  during  that  time, 
accumulated  substantially  all  his  property. 

6.  He  was  uniformly  kind  to  his  children  until  he  remar- 
ried; received  from  Boy,  some  nine  years  theretofore,  $600 
in  notes,  and  from  Charles  $400  in  money,  with  the  under- 
standing that  he  should  have  an  interest  in  the  business ;  al- 
lowed the  claims  in  favor  of  his  sons  to  outlaw  but  employed 
Bay  in  his  later  years  to  help  run  the  business  and  left  him  in 
charge  when  he  last  visited  the  stable. 

7.  Soon  after  Sarah  died,  he  employed  Delia  Orinda  Mo 
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Kelvery  as  housekeeper  and  kept  her  some  two  years,  when 
he  sold  his  home  and  broke  np  housekeeping.  She  had  been 
twice  married,  was  of  strong  mind,  about  fifty  years  of  age> 
and  acquired  a  strong  influence  over  him  while  she  was  his 
housekeeper,  he  coming  to  rely  and  feel  dependent  upon  her 
and  resort  to  her  house  to  be  nursed  in  his  sickness. 

8.  Mr.  Ball  was  afflicted  for  twenty  years  with  a  pro- 
gressive habit  of  indulging  in  intoxicants;  resulting  in  his 
health  being  impaired  and  cirrhosis  of  the  liver  developing^ 
which,  complicated  with  stomach  trouble  and  an  open  fistula^ 
ended  his  life. 

9.  June  6,  1910,  Mr.  Ball  married  his  previous  house- 
keeper, went  to  live  at  her  house  some  distance  in  the  city 
away  from  his  children  and  old  friends,  grew  more  and  more 
estranged  from  the  former,  accepted  active  interest  and  ad- 
vice of  his  wife  in  his  business,  ceased  to  consult  with  the 
children,  and  tried  to  change  a  policy  of  life  insurance  which 
ran  to  his  first  wife  and  her  heirs  so  as  to  run  to  his  second 
wife.  She  purposely  promoted  his  unnatural  treatment  of 
his  sons  by  putting  a  two-yearK)ld  laundry  bill  she  had  against 
one  of  them,  without  first  demanding  pay,  in  the  hands  of  a 
lawyer  with  instructions  to  sue,  causing  Roy  to  be  arrested 
and  jailed  on  the  charge  of  disorderly  conduct,  and  taking 
control  of  the  business  from  him  and  putting  another  person 
in  his  place. 

10.  In  general,  after  the  second  marriage,  Mr.  Ball  was  in 
such  poor  health  as  to  weaken  his  mental  faculties  and  render 
him  more  and  more  dependent  upon  his  wife  with  whom  he 
lived  alone,  seldom  communicating  with  his  children. 

11.  Two  days  before  making  the  will,  he  took  to  his  bed  in 
his  last  sickness  and,  thereupon,  his  wife  increased  her  activ- 
ity in  looking  after  his  business,  secured  her  attorney,  who 
was  unknown  to  him,  to  draw  his  will  and  chose  a  friend  of 
hers  to  witness  it,  kept  the  making  thereof  a  secret,  refused 
to  allow  his  sons  to  see  him  alone  until  after  the  will  was 
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drawn,  and  had  full  opportunity  to  prejudice  him  against  his 
children. 

12.  Mrs.  Ball  had  opportunity,  ability,  and  disposition  to 
unduly  control  the  will  of  her  husband  in  her  own  favor, — 
resulting  in  his  making  his  will  under  her  suggestion  and  ex- 
pressing her  desire  rather  than  his  voluntary  purpose. 

Upon  such  findings  the  conclusion  was  reached  that  the 
decision  appealed  from  was  right.  Judgment  was  therefore 
ordered  and  rendered  affirming  the  same  with  an  allowance  of 
$25  attorney's  fees  to  the  successful  party,  but  without  costs 
for  or  against  the  proponent. 

For  the  appellant  there  was  a  brief  by  Chas.  F.  Smith,  Jr., 
and  John  Van  Hecke,  and  oral  argument  by  Mr.  Van  Heche. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  Miller  &  Reevs. 

Mabshall,  J.  As  often,  and  not  too  often,  said,  the  testa- 
mentary right  is  one  of  the  most  important  of  the  inherent  in- 
cidents of  human  existence.  It  has  been  so  r^arded  since 
the  dawn  of  civilization.  As  an  eminent  text-writer  put  the 
matter,  ^^It  has  been  held  sacred  by  all  nations  and  under  all 
conditions ;"  and,  we  may  add,  it  has  in  no  time  or  place  or 
condition  been  more  significantly  upheld  than  during  the 
period  of  development  in  the  countries  blessed  with,  and  char- 
acterized by  civic  growth,  promoted  by,  principles  of  the  com- 
mon law.  It  is  not  a  mere  privilege  which  legislatures  can 
directly  or  unreasonably  regulate  to  destroy.  It  is  not  an  in- 
cident of  the  possession  of  property  which  courts  can  deal 
with  in  any  spirit  of  mere  discretion.  It  is  a  right,  absolute, 
which  every  person  of  mature  mind  and  disposing  memory 
may  exercise,  subject  to  some  regulations  to  prevent  abuse  of 
it  and  to  safeguard  it,  as  he  sees  fit  Filial  expectancy  of 
profiting  by  inheritance,  is  proper.  Beasonable  indulgence 
in  it  is  natural  and  judicial  conservation  of  the  free  exercise 
of  volition  to  satisfy  it,  is  demanded ;  but,  in  a  very  high  de- 
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gree,  the  testamentary  right,  as  compared  with  that  of  the 
mere  subjects  of  testamentary  charity  or  bounty,  is  the  su- 
perior. As  said  for  the  court  in  Vance  v.  Davis,  118  Wis. 
548,  95  N.  W.  939,  "The  highest  equity  which  courts  can 
consider  is  the  right  of  an  individual  to  dispose  of  his  prop- 
erty as  he  chooses.  The  hope  of  inheritance,  which  any  child 
may  indulge  in  during  a  parent's  life,  bears  no  comparison  in 
the  eyes  of  the  law  to  the  right  of  disposal  by  the  parent,*'  If 
one  testamentarily  gives  his  property  in  a  particular  lawful 
way,  "there  is  no  duty  of  equity  or  conscience  to  thwart  that 
will." 

The  foregoing  observations  are  deemed  proper  as  pointing, 
in  general,  the  attitude  with  which  trial  courts,  and  all  courts, 
should  consider  a  question  presented  as  to  whether  a  will, 
made  with  all  the  formalities  prescribed  by  law  to  safeguard 
and  evidence  the  free  exercise  of  the  testamentary  ri^t,  es- 
pecially where  testamentary  capacity  is  either  not  disputed  or 
not  successfully  impeached,  shall  be  judicially  enforced  as  the 
real  wish  of  the  testator  or  suppressed  as  a  fraudulent  pro- 
duction; a  creation  of  the  volition  of  another,  wrongly  im- 
posed upon  the  testator  so  as  to  give  it  the  cast  of  the  latter's 
considerate  effort  It  is  not  infrequent  that  there  is  evidence 
in  a  trial  record  that  the  particular  situation  dealt  with  was 
measured  with  rather  an  exaggerated  idea  of  the  rights  of  dis- 
appointed relatives,  partially  or  wholly  eclipsing  the  real 
right  to  be  protected  above  all.  Vance  v.  Davis,  supra;  WiU 
of  Rice,  150  Wis.  401,  136  N.  W.  956,  137  N.  W.  778; 
Loenneclcer's  Will,  112  Wis.  461,  88  N.  W.  215;  In  re  But- 
ler's Will,  110  Wis.  70,  85  N.  W.  678 ;  WiU  of  Dardis,  136 
Wis.  457,  115  N.  W.  332. 

The  sole  question  in  a  will  contest  is.  Does  the  purported 
will  legally  express  the  testator's  dying  wish  ?  His  right,  not 
that  of  any  survivor,  is  the  dominant  thing.  The  will  may  be 
very  unlike  what  it  would  seem,  from  a  moral  standpoint,  it 
ought  to  be,  yet  if  it  lawfully  expresses  the  testator's  dying 
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wish^  that  ends  the  subject, — there  is  no  power  in  equity  to 
change  it  or  set  it  aside, — ^the  judicial  power  exists  only  to 
execute  it.  Vance  v.  Davis,  supra;  WiU  of  Bice,  supra.  As 
remarked  by  Ryan,  0.  J.,  in  Dodge  v.  WiUiams,  46  Wis.  70, 
IN.  W.  92,  SON.  W.  1103: 

"Breaking  a  will  is  very  mudb  like  making  one,''  imposing 
on  the  testator  a  rule  for  the  distribution  of  his  estate 
'^against  his  solemn  wish  in  dying.''  "Every  one  should  have 
power  to  dispose  by  will,  after  his  death,  in  accordance  vnth 
his  own  wishes,  of  whatever  he  may  leave  Ibehind  him  in  his 
own  sole  right,  as  he  had  in  life  to  dispose  of  it  by  contract  or 
gift.  And  it  is  as  much  the  duty  of  courts  to  uphold  his  will 
after  death,  as  to  uj^old  and  enforce  his  contracts  made  dur- 
ing life." 

It  is  not  intended  by  the  foregoing  observations  to  suggest 
that  there  was  any  want  of  familiarity  by  the  learned  trial 
court  in  disposing  of  this  case  with  the  salutary  principle  ex- 
pressed and  so  often  illustrated  in  the  opinions  of  this  and 
other  courts;  or  that  there  was  any  purpose  to  unmake  the 
will  of  Mr.  Ball  and  remake  it  along  the  lines  of  a  statutory 
distribution, — thought  to  be  more  considerate,  under  the  cir- 
cumstances, of  the  moral  claims  of  his  children.  The  effect 
of  the  logic  whidi  led  to  the  result  complained  of  is  the  para- 
mount question. 

There  are  many  evidentiary  conclusions  leading  to  the  vital 
matter  of  fact  in  issue.  It  is  contended  by  appellant  that 
such  evidentiary  circimastances  are,  in  some  cases,  without 
any  evidence  to  support  them,  in  others,  contrary  to  the  clear 
preponderance  of  the  evidence,  and,  in  others,  in  conflict  with 
direct  and  circumstantial  proof  showing  the  contrary,  and, 
that,  in  any  event,  the  final  inference  of  fact  is  wholly  unwar- 
ranted. That  is  a  severe  arraignment  of  the  findings  and 
calls  for  pretty  close  examination  of  the  record. 

Before  taking  up,  in  detail,  the  numerous  complaints  as  to 
the  findings,  it  seems  best  to  advert  to  some  well  settled  prin- 
ciples of  law  applicable  thereto. 
Vol.153— 3 
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In  general,  findings  of  fact  made  by  a  trial  court  are  dis- 
turbable  with  much  difficulty,  for  reasons  often  stated.     Those 
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Spiker,  supra,  that  it  is  closely  allied  to  actual  fraud.  It  is, 
really,  one  of  the  most  reprehensible  of  deceits  because  of  the 
cunning,  injsidiousness,  and  artifices  of  seduction,  which,  in 
general,  characterize  it  and  by  means  of  which  the  unsuspect- 
ing victim  is  rendered  powerless  to  carry  out  his  own  wishes 
or  resist  those  of  the  wrongdoer. 

Thus  it  will  be  seen  that,  in  a  case  of  this  sort,  if  there  is 
failure  to  appreciate  that  the  gist  of  the  attack  upon  the  wiU 
is  fraud,  and  the  rule  applies  that,  he  who  alleges  fraud  must 
establish  it, — ^not  by  a  mere  preponderance  of,  but  by  clear  and 
satisfactory,  evidence, — the  finding  as  to  the  vital  fact  is 
liable  to  fall  within  the  rule  before  stated  as  to  want  of  dig- 
nity because  of  having  been  reached  without  proper  legal 
guidance. 

The  rule  of  clear  and  satisfactory  evidence  in  fraud  cases, 
as  distinguished  from  mere  preponderance  of  the  evidence,  is 
substantial  and  may,  very  properly,  be  the  turning  point,  es- 
pecially, when  the  matter  rests  in  mere  inference.  As  has 
been  frequently  said,  while  in  ordinary  civil  matters  the  per- 
son on  whom  the  burden  of  proof  rests  mav  rely  upon  evi- 
dence establishing  the  facts  to  a  reasonable  certainty,  though 
the  evidence  be  not,  in  all  respects,  clear  and  satisfactory,  not 
so  where  fraud  is  the  gist  of  the  matter,  then  he  must  go  fur- 
tiier, — not  to  the  extent  of  establishing  the  charge  with  the 
hi^est  degree  of  certainty,  but  to  that  one  which  rests,  not 
only  in  reasonable  certainty,  but  on  evidence  which  is  clear 
and  satisfactory.  Though  the  difference  may  appear  some- 
what shadowy  it  exists  and  forms  a  substantial  basis  for  a 
rule  firmly  intrenched  in  our  jurisprudence.  Lepley  v.  An- 
dersen, 142  Wis.  668,  671,  125  N.  W.  443 ;  Harrigm  v.  Oil- 
Christ,  121  Wis.  127,  313,  99  N.  W.  909.  Its  logic  rests  in 
a  presumption  against  wrong  akin  to  that  of  innocence  in  a 
criminal  case.  Whether  the  salutary  rule  was  not  lost  si^t 
of  in  this  case,  challenges  attention  for  reasons  which  wiU 
appear  as  we  proceed. 
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We  note  the  statement  in  the  learned  circuit  judge's  opin- 
ion that,  the  contestants  having  established  a  prima  facie 
case  of  undue  influence,  the  burden  was  upon  the  proponent 
to  show  that  the  will  was  the  testator's  own  voluntary  act. 
That  is  somewhat  ambiguous,  in  view  of  the  expressions  f  oimd 
in  Davis  v.  Dean,  66  Wis.  100,  26  N.  W.  737 ;  Disch  v.  Timm, 
101  Wis.  179,  77  N.  W.  196,  and  some  other  cases,  from 
which  it  might  be  inferred,  perhaps  not  without  warrant,  that 
in  this  class  of  cases,  the  burden  of  proof  is  on  the  person 
charged  with  fraud  to  prove  affirmatively  that  there  was  no 
such  wrong  upon  a  prima  facie  case  being  circumstantially 
made  against  him ;  that  then  the  burden  of  proof  shifts  and 
remains  with  the  defendant  Those  expressions  were  some- 
what emphasized  by  the  statement  in  Vance  v.  Davis,  118 
Wis.  548,  96  N.  W,  989,  that,  "in  apparent  contradiction  of 
the  ordinary  rule  requiring  clear  and  direct  proof  of  fraud, 
Uiis  and  other  courts  hav^  recognized  the  necessity  of  casting 
the  burden  of  negative  proof  upon  one  who  profits  from  a  po- 
sition of  confidence  and  control  by  a  conveyance  of  such  char- 
acter  and  made  under  such  circumstances  as  to  suggest  im- 
probability  that  il  is  the  free  act  of  the  grantor,  and  probability 
that  it  is  due  to  influence  of  the  beneficiary."  All  such  ex- 
pressions, understood  with  reference  to  the  premises  upon 
which  they  are  based,  and  the  particular  facts  dealt  with,  are 
free  from  serious,  if  not  from  any,  infirmity,  yet  they  have 
misled,  sometimes,  as  the  records  here  bear  evidence. 

Whatever  of  misleading  character  there  is  in  the  expres- 
sions referred  to,  was  intended  to  be  eliminated  from  our 
jurisprudence  in  the  treatment  of  the  subject  by  the  present 
chief  justice,  speaking  for  the  court,  in  Winn  v.  Itzel,  125 
Wis.  19,  32,  108  N.  W.  220,  thiswise: 

"We  do  not  understand  that  the  principle  there  approved 
changed  the  practice  in  fraud  cases,  or  affected  the  order  of 
ihe  trial  of  such  cases.  Parties  who  charge  fraud  must  prove 
fraud  after  as  well  as  before  that  decision," — ^referring  par- 
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ticularly  to  Vance  v.  Davis.  "They  still  have  the  burden  of 
proof.  It  was  simply  held  in  that  line  of  cases  that  when  a 
plaintiff,  charging  fraud,  had  proven  certain  facts,  he  had 
made  a  prima  facie  case,  though  he  mi^t  not  have  produced 
any  direct  evidence  of  fraudulent  acts  or  words.  .  .  .  When 
the  plaintiff  makes  a  prima  facie  case,  entitling  him  to  relief 
if  the  proof  stops  there,  the  defendant  must  tske  up  the  bur- 
den and  meet  the  case  so  made  by  other  evidence.  This  is 
the  case  in  all  contests  of  fact  It  is  not  peculiar  to  fraud 
cases.  The  rule  of  Davis  v.  Dean  did  not  deny  the  long  es- 
tablished rule  nor  did  it  tend  to  do  so.  It  simply  announced 
what  facts  would  be  considered  as  priw4i  facie  proof  of  fraud, 
requiring  explanation  by  the  defendant'' 

Thus  it  will  be  seen,  in  a  case  of  this  sort,  upon  a  prima 
facie  case  being  circumstantially  made  calling  upon  the  per- 
son charged  with  fraud  to  explain  his  conduct,  there  still 
stands  the  presumption  against  wrong  doing,  ecUpsed  for  the 
time  being  by  the  adversary  presumption,  but,  subject  to  be 
efficiently  aroused  by  affirmative  evidence,  direct  or  circum- 
stantial, so  satisfactorily  explaining  the  adversary  circum- 
stances that  they  no  longer  seem  to  exist  by  clear  and  satis- 
factory evidence.  In  the  end,  upon  the  whole  case,  the 
circumstances  from  which  the  alleged  undue  influence  is  infer- 
able as  matter  of  law  must  stand  upon  such  evidence.  That 
is,  the  burden  being  upon  the  one  charging  undue  influence, 
from  first  to  last,  to  establish  it  by  clear  and  satisfactory  evi- 
dence, the  rule  goes  to  the  existence  of  the  circumstances ;  the 
effect  of  the  circumstances  is  matter  of  law.  Weaken  the 
case  as  to  any  one  of  the  vital  major  incidents  so  that  it  can 
no  longer  be  said  to  exist  by  clear  and  satisfactory  evidence ; 
then  the  primal  facie  case  once  created  is  so  far  rebutted  that 
the  plaintiff  cannot  successfully  stand  thereon,  but  must  go 
further. 

A  brief  treatment  of  what  constitutes  undue  influence  and 
what  circumstances  are  essential,  where  such  evidence,  alone, 
is  relied  upon  by  the  person  charging  fraud,  will  aid  in  test- 
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ing  the  question  of  whether  the  findings  here,  as  to  mere  evi- 
dentiary incidents,  has  a  sound  basis  in  the  evidence,  as  well 
as  whether  they  establish,  with  the  requisite  degree  of  cer- 
tainty, even  prima  facie,  the  major  circumstance,  essential  to 
support  the  legal  presumption  of  wrong  doing. 

The  general  characteristics  of  imdue  influence  are  strik- 
ingly presented  in  Will  of  Slinger,  before  adverted  to.  The 
actor  is  treated  as  a  wrongdoer, — one  bent  upon  a  reprehen- 
sible purpose ;  the  other  as  his  unwilling  or  unsuspecting,  in 
any  event  under  the  circumstances,  powerless  victim  of  the 
purpose  effected  by  "that  subtle  species  of  fraud," — ^where 
such  helplessness  to  resist  direct  or  indirect  suggestion  is  pro- 
duced by  "insidious  approaches,  seductive  artifices,  or  other 
species  of  circumvention,"  Undue  influence  is  the  very  an- 
tithesis of  right  influence.  It  exists  only  where  there  is  prac- 
tical destruction  of  voluntary  volition, — at  least,  is  moral 
coercion  for  an  ulterior  purpose.  Anderson  v,  Laugen,  122 
Wis.  57,  99  N.  W.  437.  This  species  of  wrongful  influence 
idiould  never  be  confused  with  influence  through  affection  or 
disposition  to  favor  a  member  of  one's  family  produced  by 
legitimate  feelings  of  esteem  or  gratitude. 

One  may  be  very  strongly  influenced  by  a  wife,  or  other 
person  standing  in  close  relation  to  him,  to  prefer  such  per- 
son in  the  final  disposition  of  his  property.  He  may  even  be 
strongly  importuned,  his  judgment  appealed  to  and  reason 
convinced  by  argument  to  a  desired  end,  if  there  is  no  wrong 
influence,  so  long  as  he  finally,  by  his  own  volition,  carries 
his  purpose  thus  arrived  at  into  effect  In  re  WtU  of  Jack- 
manj  26  Wis.  104;  Deck  v.  Deck,  106  Wis.  470,  82  N.  W. 
293;  Miieller  v.  Pew,  127  Wis.  288,  106  N.  W.  840;  Appeal 
of  Turner,  72  Conn.  305,  44  AtL  310. 

The  language  of  this  court  in  the  Jackman  Will  Case  has 
been,  in  terms,  or  effect,  reiterated  here  in  numerous  decisions 
and  cited,  time  and  time  again,  with  approval  elsewhere.     The 
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influence  of  a  wife  or  child,  if  exerted  in  a  fair  and  reasonable 
manner,  is  not  unlawful,  and  in  order  to  be  undue  "it  must 
be  exerted  mala  fide,  to  produce  a  result  which  the  party,  as 
a  reasonable  person,  was  bound  to  know  was  unreasonable  and 
unjust.^'  "As  neither  courts  nor  parties  can  make  wills  for 
men  they  ought  to  be  careful  in  unmaking  them."  The  in- 
fluence denounced  by  the  law  must  be  tomething  more  than 
"the  influence  of  affection  or  attachment"  or  design  of  grati- 
fying the  wishes  of  one  beloved,  respected,  and  trusted  by  the 
testator."  Jackson  v.  Hardin,  83  Mo.  175,  185.  "Mere 
solicitation  will  not  be  sufficient  to  vitiate  a  will  made  by  a 
person  having  a  knowledge  of  what  he  is  doing,  and  intending 
to  do  it,  thou^  his  act  may  be  brought  about  by  solicitation, 
or  that  kind  of  influence  which  a  disposition  to  gratify  an- 
other may  produce."  Button  v.  Sviton,  5  Harr.  (DeL)  459, 
461.  Mere  kindness  of  treatment  and  proper  attention 
which  stimulates  the  desire  to  reward  from  an  intelligent 
sense  of  duty  are  legitimate.  Appeal  of  Turner,  72  Conn. 
305,  44  AtL  310;  Barlow  v.  Waters  (Ky.)  28  S.  \v'.  785, 
786 ;  Nelson's  WiU,  39  Minn.  204,  39  N.  W.  143. 

Thus  this  court,  and  most  courts,  have  spoken,  to  guard 
against  wishes  of  disappointed  relatives  improperly  disturb- 
ing the  testamentary  right,  either  because  of  a  judicial  fail- 
ure to  differentiate  between  undue  influence  and  due  in- 
fluence, or  to  appreciate  that  the  instrumentality  for  avoiding 
wills  upon  the  ground  of  undue  influence  is,  primarily,  to 
conserve  the  ri^ts  of  the  testator,  not  those  who  would  profit 
from  his  estate  by  displacing  his  will.  The  danger  of  so  far 
dignifying  the  incidental  as  to  endanger  the  primary  right, 
magnify  suspicion  into  proof,  and  impair  the  capacity  of  a 
person  to  reward  a  wife  or  other  relative  for  that  care  in  the 
helplessness  of  old  age,  sometimes  accompanied  with  such  in- 
firmities as  to  require  attention  beyond  the  power  of  mere 
money  to  obtain,  was  adverted  to  in  Vance  v.  Davis,  118  Wis. 
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sumption  in  their  favor.  That  the  stated  degree  of  certainty 
is  necessary,  follows  from  the  very  nature  of  the  case  and 
has  been  expressly  recognized  in  the  authorities  before  cited, 
and  significandy  in  Fox  v.  Martin,  104  Wis.  581,  80  N.  W. 
921 ;  Loermecket^B  WiU,  112  Wis.  461,  88  N.  W.  215.  The 
rule  is  stated  in  the  latter  case  as  practically  the  logic  of  the 
former,  that  there  must  be  shown  a  subject  ^'unquestionably 
susceptible  to  undue  influence  .  .  .  also  some  clear  evidence 
of  opportunity  and  a  disposition  on  tJie  part  of  the  beneficiary 
to  exercise  such  influence.''  That  is  repeated  in  Viunce  v. 
Davis,  118  Wis.  548,  95  N.  W.  989 ;  Winn  v.  lizel,  125  Wis. 
19,  103  K.  W.  220,  and  other  cases,  all  to  the  general  effect 
that  the  presumption  against  wrong  is  too  probative  to  be  over- 
come by  anything  short  of  clearly  established  circumstances 
clearly  inconsistent  therewitJi. 

In  the  foregoing  legal  environment  of  this  case  we  will  pro- 
ceed to  examine  the  numerous  complaints  of  the  findings  of 
fact 

The  general  effect  of  the  exceptions  is  that  the  trial  court 
viewed  the  case  with  suspicion  from  the  mere  fact  that 
Mr.  Ball,  an  old  infirm  man  with  three  adult  children,  which 
he  had  ordinary  regard  for,  to(^  a  second  wife,  lived  with 
her  a  little  more  than  a  year  in  practical  seclusion  from  his 
children,  then  deceased ;  having  in  his  last  sickness  and  about 
a  month  before  the  end  left  her  by  will  all  his  property.  The 
idea  is  that  proponent's  case  having  been  thus  wrongfully  re- 
garded, many  little  actual  or  supposed  incidents  were  woven 
together  to  confirm  such  suspicion,  some  of  such  incidents  hav- 
ing no  support  in  the  evidence  and  some  found  from  the  most 
unfavorable  inferences  the  evidence  would  reasonably  bear,  re- 
sulting in  many  ordinary  occurrences  being  given  the  east  of 
'insidious  approaches,  seductive  artifices,  or  other  species  of 
circumvention,"  and  proponent  being  convicted  of  having 
subverted  Mr.  Ball's  mind  and  destroyed  his  capacity  to  exer- 
cise his  own  volition  in  disposing  of  his  estate, — contrary  to 
direct  evidence  that  he  made  his  will  while  in  full  possession 
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of  his  faculties;  that  proponent  neither  gave  direction  nor 
made  a  suggestion  in  respect  to  it,  and  that  he  acted  in  her 
absence  from  his  presence  and  without  her  knowledge  respect- 
ing what  was  embodied  in  the  testament  If  this  broad  gen- 
eral claim  is  borne  out  by  the  record,  obviously,  the  legal  prin- 
ciples to  which  we  have  adverted  were  not  given  their  appro- 
priate force. 

In  view  of  the  general  scope  of  the  complaints  made  by 
counsel  for  appellant,  it  seems  best  to  state  here  the  general 
character  of  Mr.  Ball's  life  and  his  surroundings  at  the  time 
of  making  the  will,  particularly  the  size  of  his  estate  and  the 
l^al  and  moral  claims  which,  in  the  natural  course  of  things, 
one  circumstanced  as  he  was  would  be  likely  to  recognize. 

Mr.  Ball  lived  with  his  first  wife  happily,  it  would  seem, 
from  the  time  he  was  a  young  man  until  he  was  about  sixty- 
five  years  of  age.  She  bore  him  three  children,  two  boys  and 
one  girl,  and  all  lived  at  home  until  of  age  and  two  had  se- 
cured homes  for  themselves.  The  daughter  married  before 
her  mother  died  and  became  well  located  with  a  prosperous 
business  man  as  her  husband  in  a  city  some  distance  from  her 
father's  home.  The  oldest  son  was  some  thirty-eight  years 
of  age  when  the  will  was  made.  He  was  without  family  and 
had  lived  apart  from  his  father  for  some  years  though  assist- 
ing him,  for  pay,  in  running  the  stable.  He  was  accustomed 
to  using  intoxicants,  but  was  in  good  health  and  abundantly 
able  to  take  care  of  himself.  The  youngest  son,  at  the  end, 
was  about  twenty-seven  years  old.  He  lived  with  his  father 
some  three  years  after  the  mother  died,  then  married  and  es- 
tablished a  home  of  his  own,  in  which  he  resided  with  his  wife 
and  child.  He  was  possessed  of  an  income  of  $1,800  per 
year.  All  were  independent  of  the  father.  No  one  of  them 
was  so  situated  as  to  be  able,  conveniently,  to  make  a  home  for 
him  in  his  old  age.  He  had  no  reasonable  expectation  of  that 
care  from  his  children  which  he  required  on  account  of  his 
age  and  infirmities.     He  had  always  been  domestic  in  habits 
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and  kindly  disposed  towards  his  family,  especially  his  wife. 
He  was  that  solicitous  for  the  first  one,  with  whom  he  lived 
thirty-five  years  more  or  less,  that  he  early  took  out  and  kept 
up  a  policy  of  life  insurance  of  $1,000  for  her  sole  benefit,  as 
he  evidently  supposed.  About  a  year  after  her  death  he  em- 
ployed Mrs,  McKelvery,  a  woman  about  fifty  years  of  age, 
an  industrious  rather  strong  character,  as  housekeeper,  so  as 
to  preserve  his  home  life.  After  his  youngest  son  made  a 
home  for  himself,  Mr.  Ball  sold  his  place  and  boarded  and 
roomed  alone.  About  a  year  thereafter  he  married  Mrs.  Mc- 
Kelvery. Such  mutual  regard  existed  between  them  and  bad 
been  fostered  by  her  serving  him  faithfully  for  some  two 
years  as  housekeeper  and  later  nursing  him  in  sickness,  as 
might  reasonably  be  expected  in  case  of  a  man  of  his  years, 
kindly  disposed  and  of  domestic  habits,  and  a  woman  of  her 
years  and  station,  associating  together  as  they  had  much  of 
the  time,  the  old  gentleman  needing  the  assistance  in  his  busi- 
ness and  the  care  which  the  strong  woman  was  able  to  render, 
and  she  being  willing  to  afford  such  assistance  and  care  in  con- 
sideration of  companionship  and  such  reasonable  expectation 
of  being  provided  for  in  the  final  disposition  of  his  prop- 
erty as  a  man  of  his  disposition  would  be  likely  to  gratify. 
She  made  a  home  for  him  and  served  him  faithfully  as  a  wife 
to  the  day  of  his  death,  bestowing  upon  him,  to  the  limit  of 
her  ability,  all  the  care  which  she  was  capable  of,  and  making 
his  life  as  comfortable  as  she  could.  He  endeavored  to  trans- 
fer to  her  his  life  insurance  policy,  but  was  unable  to  do  so. 
At  the  last,  he  saw  no  way  of  providing  for  her  except  by  will. 
No  one  of  his  children  stood  in  need  of  his  assistance.  The 
thousand  dollar  insurance  policy,  whidi  he  regarded  as  his 
property,  he  found  to  be  legally  that  of  his  children.  He  had, 
as  he  thou^t,  when  reduced  to  money  and  all  claims  and  ex- 
penses paid,  very  little.  There  was  real  estate  and  personal 
property,  estimated  to  be  worth  about  $6,600,  but  his  indebt- 
edness was  so  large — ^being  some  $3,500 — as  to  render  neces- 
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sarj  conversion  of  his  estate  into  money  in  settling  the  same. 
The  outlook  was  such  that,  after  paying  the  indebtedness^  ex- 
penses of  administration  and,  in  case  of  intestacy,  providing 
for  the  statutory  allowances  to  his  wife,  there  would  not  be 
much  to  divide, — no  more  than  enough  to  afford  each  of  the 
children  a  few  hundred  dollars.  Under  those  circumstances, 
with  full  testamentary  capacity,  separate  and  apart  from  his 
wife,  he  made  die  will  which  he  may  well  have  thou^t  would 
not  yield  her  for  support,  facing  an  expectancy  of  life  of 
scone  eighteen  years,  and  for  past  and  future  care  of  him, 
more  than  $1,500  or  so  in  ready-money  value. 

True,  the  findings  are  to  the  effect  that  the  net  estate  was 
of  the  value  of  $4,500,  but  that  seems  clearly  contrary  to  the 
evidence  to  the  extent  of  more  than  $1,500,  as  we  shall  see, 
even  if  the  estate  were  of  the  ready-money  value  of  the  full 
inventory — ^which  is  not  very  likely, — leaving  out  of  view 
expenses  of  administration  and  statutoij  allowances  to  the 
widow.  Counting  those  matters,  ihe  probable  result  of  in- 
testacy and  the  probable  reault  of  attempting  to  turn  such 
property  as  Mr.  Ball  had  into  money,  as  he  must  have  viewed 
the  matter  when  he  made  the  will,  the  court  placed  the  net 
estate  rather  more  than  twice  the  real  value. 

At  this  point  a  serious  infirmity  aj^ars  in  the  trial  disr 
position  of  the  case  in  the  judge's  opinion, — much  more  so  in 
the  findings.  It  is  significant  that  the  expenses  of  administra- 
tion and  the  rights  of  the  wife  as  to  statutory  allowances  and 
the  unsecured  debts  were  wholly  overlooked,  especially  in  the 
findings.  That  mi^t  have  had  a  very  material  bearing  on 
the  final  result.  In  the  opinion  the  net  estate  was  placed  at 
$3,500,  while,  as  before  indicated,  the  figures  were  raised  to 
$4,500  in  the  findings,  wholly  overlooking  the  unsecured  debts 
and  other  matters  which  would  necessarily  require  the  equity 
in  the  real  estate  to  be  sold  in  order  to  obtain  money  for  their 
discharge.  To  say  that  Mr.  Ball  could  have  thou^t  the  effect 
of  his  will  would  be  to  net  his  wife  $4,500,  or  half  that  sum  or 
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much  more  than  $1,000  in  excess  of  what  she  would  be  en- 
titled to  in  a  statutory  distribution  and  settlement,  does  not 
seem  to  be  borne  out  bj  a  fair  appreciation  of  the  situation 
disclosed  hj  the  evidence. 

In  view  of  the  general  situation  as  above  pictured,  the 
theory  of  the  decision  that  Mr.  Ball  made  an  unnatural  dis- 
position of  his  property  must  be  unsound,  unless  there  be  suf- 
ficient in  the  detail  circumstances  of  Mrs,  BaWs  conduct  to- 
wards her  husband  and  his  conduct  under  her  influence,  to 
radically  change  the  aspect  of  things.  Without  such  efficient 
details,  it  looks  as  if  he  did  about  what  a  man  seventy  years 
of  age, — of  domestic  habits,  who  had  enjoyed  a  good  home  for 
about  thirty-five  years  or  so  and  been  bereft  of  such  for  sev- 
eral years  and,  having  a  few  more  years  in  expectancy  during 
which  he  would  stand  in  great  need  of  wifely  care,  and  a  small 
amount  of  property  and  taken  for  a  companion  a  woman  in 
honorable  widowhood,  strong  in  body  and  mind,  of  suitable 
age  for  the  wifely  duties  he  needed, — ^mi^t  be  expected  to 
do,  if  such,  knowing  his  habits,  his  infirmities,  and  his  for- 
tune, would  be  willing  to  enter  into  such  a  marriage  contract. 
It  is  perfectly  natural  and  by  no  means  improper  that  such  a 
union  should  take  place,  promoted  only  by  mutual  regard  and 
expectation  of  the  stronger  party  being  remembered,  pecun- 
iarily, in  the  end,  and  without  any  element  of  that  personal 
nature  characteristic  of  the  flower  of  life.  If  Mr.  Ball 
thought  to  reward  his  wife  as  well  as  he  reasonably  could  for 
her  services  to  him,  and  she  thought  to  acquire  and  earn  such 
pecuniary  reward  as  her  husband,  under  the  circumstances^ 
mi^t  be  willing  to  bestow  upon  her  when  near  the  end  and 
able  to  fairly  measure  the  value  of  the  consideration  rendered 
by  her,  all  was  natural  and  proper.  It  would  be  a  most 
lamentable  state  of  things  if,  in  responding  to  an  appeal,  in 
form,  for  protection  of  the  testamentary  right,  the  disap- 
pointed hopes  of  relatives,  under  such  circumstances  as  we 
have  here,  should  have  such  weight  as  to  defeat  the  plan  of  an 
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old  man,  situated  as  Mr.  Ball  was,  of  providing  for  the  care 
needed  in  the  last  years  of  his  life. 

So  the  feature  of  the  decision,  which  evidently  had  great 
weight  with  the  trial  judge,  found  in  tJiis  language : 

"Her  marriage  to  the  deceased  when  he  was  nearly  seventy 
years  old,  broken  in  health  and  burdened  by  age  and  his  bad 
habit  of  alcoholism,  was  either  very  self-sacrificing  on  her 
part  or  the  result  of  a  design  to  financially  profit  by  the  mar- 
riage,'* 

was  not  ^ititled  to  such  regard.  The  idea  seems  to  be  that, 
for  a  woman  circumstanced  as  the  one  in  question  was  to  marry 
a  man  circumstanced  like  Mr.  Ball,  unless  it  were  a  case  of 
self-sacrifice  on  the  part  of  the  former  instead  of  anticipated 
pecuniaiy  remuneration  for  physically  caring  for  the  latter, 
would  be  evidence  of  a  design  to  exercise  undue  influence  and 
Ao  obtain  the  pecuniary  element  by  fraud.  That  is  imsound. 
rhere  is  nothing  improper  about  such  a  marpiage,  intelli- 
gently entered  into  and  characterized  by  mutual  respect,  en- 
abling the  parties  to  live  peacefully  and  sympathetically  to- 
gether. There  could  not  be  mutuality  of  efficient  adequate 
consideration  in  such  a  case,  without  the  element  which  seems 
to  have  been  supposed  to  be  xmworthy.  There  is  nothing 
about  such  an  element,  by  itself,  to  arouse  even  a  suspicion 
of  fraudulent  intent.  Therefore  it  was  error  to  take  such 
circumstance  as  a  foundation  badge  of  fraud  and  look  thence 
for  evidentiary  details  of  a  confirmatory  nature. 

On  the  point  of  whether  the  final  disposition  by  Mr.  Ball 
was  unnatural  we  do  not  overlook  the  two  incidents  men- 
tioned, that  Mr.  Ball  did  not  recognize  the  moral  obligation 
to  reimburse  his  son  Roy  on  account  of  the  latter's  $600  in 
notes  used  by  the  former  so  many  years  before  his  death  that 
the  legal  right  to  be  paid  therefor  had  been  extinguished  by 
the  statutes  of  limitations,  and  the  like  moral  obligation  to  his 
son  Charles  for  $400  of  borrowed  money.  Assuming  ab- 
sence of  a  clear  preponderance  of  evidence  against  there  being 
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such  claims  (and  we  will  say  in  passing  the  evidence  is  not 
very  satisfactory  in  favor  thereof),  Mr.  Ball  may  well  have 
thought  the  part  reaching  the  sons  of  the  thousand  dollars  of 
insurance  money,  under  all  the  circumstances,  pretty  well 
evened  up  the  account  from  a  moral  standpoint 

We  will  turn  from  the  general  features  of  the  case  to  the 
first  of  the  three  primary  essentials  of  undue  influence,  viz. : 
opportunity  to  commit  the  fraud.     The  trial  court  found 
that,  easily,  from  the  circumstance  that  Mr.  and  Mrs.  Ball 
lived,  mostly,  by  themselves  from  the  time  of  the  marriage 
till  the  end.     He  was  customarily,  until  near  the  last,  during 
business  hours,  like  any  business  man,  away  from  his  home. 
There  was  no  unnatural  ezclusiveness  in  the  home  life,  so  far 
as  we  can  see.     Except  for  an  incident  of  Roy^8  wanting  to 
speak  with  his  father  about  business  matters  between  them, 
and  Charles  calling  once  or  twice  when  Mrs.  Ball  thought  the 
^       father  was  resting  and  did  not  wish,  or  ought  not,  to  be  dis- 
O       turbed,  there  is  nothing  to  show  that  they,  or  any  one  else, 
^       was  not  free  to  see  and  talk  with  the  sick  man  upon  any 
*^       proper  occasion.     He  associated  with  Roy  every  day  before 
ir^       the  last  sickness,  saw  him  once  afterwards,  and  he  was  free, 
so  far  as  appears,  except  for  his  own  fault,  to  help  take  care 
of  his  father  at  any  time.     The  reason  why  he  did  not  offer 
to  do  so  will  appear  later.     That  Mr.  Ball  was  protected  from 
disturbance,  under  the  circumstances,  and  Mrs.  Ball  endeav- 
ored to  have  only  such  persons  with  him  as  were  needed  for 
his  proper  care,  is  the  usual  thing  and  may  well  have  been  ad- 
vised by  the  physician.     So,  while  there  was  opportunity  for 
imdue  influence  to  the  extent,  merely,  that  Mr.  and  Mrs.  Ball 
lived  in  the  seclusion  and  exclusion  of  married  life,  such  is 
not  the  kind  of  opportunity,  in  general,  referred  to  in  such 
cases  as  this.     The  ordinary  privacy  of  married  life  is  not  to 
be  looked  upon  as  opportunity  for  one  of  the  pair  to  conmait  a 
fraud  upon  the  other.     There  must  be  pretty  conclusive  proof 
of  active  efficient  efforts  to  improperly  seclude  the  person, 
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iNiid  to  have  been  defrauded  by  another,  where  the  alleged 
wrongdoer  and  the  allied  yictim  are  husband  and  wife,  to 
give  the  mere  period  and  zone  of  isolation,  even  an  atmos- 
phere of  suspicion. 

On  the  next  primary  element  in  a  case  of  this  sort, — '^a 
subject  unquestionably  susceptible  to  undue  influence," — ^wo 
are  at  a  loss  to  discover  any  satisfactory  evidence.  Mr.  Ball, 
by  the  uncontroverted  evidence,  even  up  to  and  for  some  time 
after  the  day  when  he  made  his  testament,  was  a  strong- 
minded,  |Blf-willed  man.  He  gave  very  decided  orders  with 
reference  to  his  business  affairs,  and  firmly  insisted  upon 
their  being  carried  out  There  is  no  medical  testimony,  suf- 
ficient to  carry  any  substantial  wei^t,  that  up  to  the  time  the 
will  was  made  his  infirmities  had  seriously  weakened  his 
mind.  There  is  no  evidence  that  he  was  solicited  to  make  the 
will  or  with  reference  to  anything  in  it.  The  idea  of  making 
the  will  and  the  ideas  which  were  unbodied  in  it,  appear,  by 
all  the  direct  evidence,  to  have  been  his  own.  He  sent  for 
the  lawyer  to  draft  the  paper.  True,  he  made  his  wife  his 
messenger,  but  why  not  t  There  is  not  even  a  ground  for  sus- 
picion in  that  He  knew,  with  much  definiteness,  what  he 
had  to  dispose  of  by  will,  rightly  thought  it  was  but  little, 
that  he  was  under  great  obligations  to  his  wife  and  was  likely 
to  be  under  still  greater,  before  he  died.  He  dictated  what 
should  go  into  the  will,  entirely  separate  and  apart  from  her 
and  with  very  full  appreciation  of  what  he  had,  what  it  was 
worth,  and  who  were  his  heirs  at  law.  All  such  matters  were 
spoken  of.  Later  the  draft  supposed  to  respond  to  his  wishes 
was  read  to,  examined  by,  and  decidedly  approved  by  him. 
It  was  then  executed  without  Mrs.  Ball  having  any  knowledge 
of  what  was  in  it  or  having  anything  to  do  with  it,  according 
to  much  and  all  the  direct  evidence,  except  that  at  the  request 
of  Mr.  Ball  she  was  the  messenger  sent  to  obtain  presence  of 
a  person,  suggested  by  him,  for  one  of  the  witnesses.  He  was 
strong  enough  to  arise  from  and  sit  on  the  edge  of  his  bed 
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while  signing  the  paper  and  repulsed  the  suggestion  of  help- 
ing him.  He  showed  then  and  for  several  days  thereafter 
the  self-will  which  had  always  been  characteristic  of  his  life. 
The  paper  was  left  in  his  possession  at  his  request.  All  there 
was  of  a  secretive  character  about  keeping  it  from  the  pub- 
lic, was  according  to  the  natural  order  of  things  and  at  his 
request.  He  lived  for  about  a  month  after  the  will  was  made, 
and,  except  the  last  few  days  at  least  of  his  life,  was  sound 
mfflitally.  The  direct  evidence  is  full  in  respect  to  all  these 
matters  and  so  persuasive  that  we  cannot  well  escape  the  con- 
cluaioii  that  there  is  no  legitimate  basis  in  the  record  for 
holding  Mr.  Ball,  at  the  date  of  his  will,  to  have  been,  un- 
questionably, subject  to  undue  influence. 

We  might  stop  at  this  point,  but  it  will  emphasize  the  re- 
sult which  must  be  reached  by  referring  to  a  few  of  the  in- 
firmities, in  detail  circumstances,  which  evidently  had  much 
to  do  with  the  decision  below.  It  is  said,  Mrs.  Ball  took 
Mr.  Ball  to  her  home  to  live  when  they  intermarried  and  that 
it  was  some  distance  from  where  he  formerly  resided.  What 
wrong  was  there  in  that,  or  suggestion  of  improper  design 
under  the  circumstances  ?  She  had  a  home  and  Mr.  Ball  did 
not  True,  it  was  a  few  blocks  from  where  he  formerly  lived, 
but  was  easily  reached  in  a  few  moments'  walk.  The  cir- 
cumstance, thou^  ^ven  much  significance  in  the  decisicm, 
really  seems  too  unimportant  to  cut  any  figure  in  the  case. 

Mr.  Ball,  it  is  said,  endeavored  to  have  his  wife  named  as 
beneficiary  in  the  policy  of  insurance.  No  such  subject  is 
mentioned  in  the  opinion,  but  it  is  given  significance  in  the 
findings  as  if  it  required  explanation  by  Mrs,  Ball  in  addition 
to  her  positive  direct  testimony  that  she  had  nothing  to  do 
with  it  Why  such  matter  required  explanation,  is  not  per- 
ceived. Mr.  Ball,  as  before  indicated,  took  out  the  policy  in 
favor  of  his  first  wife  in  the  usual  way.  After  she  died,  re- 
gardless of  the  real  status,  that  he  thought  the  policy  belonged 
to  him,  and  supposed  that  he  had  a  right  to  carry  out  his  pri- 
Vou  163—4 
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marj  idea  of  his  surviving  wife  being  the  beneficiary,  is  most 
naturaL  Most  men,  circumstanced  as  he  was,  especially  at 
the  time  when  he  did  what  the  trial  court  thought  suspicious, 
would  have  r^arded  such  an  insurance  policy  subject  to  their 
disposition.  It  was  a  thing  which  he  bought  and  paid  for  as 
much  as  anything  else  he  possessed.  It  is  not  likely  he  ap- 
preciated that,  in  case  of  his  first  wife  predeceasing  him,  the 
policy  would  belong  to  his  children.  He  may  well  have  had 
in  mind,  when  he  married  Mrs.  McKelvery,  r^nembering  her 
for  giving  him  a  home  and  nursing  him  in  his  last  days,  con- 
ferring upon  her  the  benefit  of  the  life  insurance  in  addition 
to  her  statutory  allowances,  and  that  when  he  was  unable  to 
do  so,  concluded  to  provide  for  her  as  he  did. 

It  is  found  that  Mrs,  BaU  took  much  interest  in  her  hus- 
band's business  and,  did  so  increasingly,  as  his  infirmities 
progressed.  Why  should  not  a  wife  take  an  interest  in  her 
husband's  business  afl^airs,  more  or  less,  according  to  his 
ability  to  attend  thereto  without  her  aid }  Would  a  capable 
wife  omit  to  do  so  under  such  circumstances  as  Mr.  Ball  was 
in?  Instead  of  such  an  incident  as  the  court  referred  to 
being  regarded  as  indicative  of  a  fraudulent  design,  should  it 
not  be  looked  upon  as  the  very  thing  to  have  been  expected 
under  the  circumstances, — ^the  thing  which  both  parties  prob- 
ably had  in  contanplation  in  making  the  marriage  contract  ? 

Mrs.  Ball  caused  the  arrest  of  Roy  in  order  to  exclude  him 
from  the  bam,  the  findings  suggest  We  fail  to  discover  sup- 
port therefor.  Instead,  it  appears  that  Mr.  Sail  rightly  re- 
garded Roy  to  be  unsuitable  to  leave  in  control  of  the  business 
and  that  it  was  essential  to  place  some  one  else  in  charge.  He 
came  to  that  without  interference  by  his  wife,  so  far  as  the 
record  shows.  He  consulted  his  former  partner,  Mr.  Schlies- 
man,  in  respect  to  the  matter  three  days  after  the  will  was 
made,  resulting  in  the  letter  procuring  the  man  Mr.  Ball  de- 
sired to  employ,  to  call  Mr.  Ball  then  acted  entirely  for 
himself  in  making  the  contract  of  employment;  the  employee, 
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as  a  oandition  of  his  accepting  service,  requiring  the  removal 
of  Roy  from  the  bam.  To  accomplish  that  without  ground 
for  objection  on  Roy's  part,  Mr.  Ball  sent  him  the  amount 
due  for  wages  and  made  Schliesman,  not  Mrs.  Ball,  the  mes- 
senger to  persuade  Roy  to  vacate,  which  he  refused  to  do; 
characterizing  his  act  bj  very  abusive  language  respecting  his 
father.  Failing  of  the  purpose  of  his  errand,  Mr.  Schlies- 
man reported  to  Mr.  and  Mrs.  Ball;  first  to  the  latter  who 
suggested  seeing  a  lawyer,  very  naturally,  then  to  the  former ; 
giving  the  opinion  that  l^al  proceedings  would  be  required. 
Thereupon  Mr.  Ball  said  to  his  friend  that  he  would  attend 
to  the  matter  himself  and  not  bother  Mr.  Schliesman  further, 
called  his  wife  in  and  repeated  that  in  her  presence,  and  then, 
after  expressing  full  appreciation  of  his  approaching  end, 
asked  Schliesman  to  bear  witness  to  his  wishes  respecting  his 
funeral  and  burial;  giving  specific  directions  regarding  the 
same,  and  saying  that  his  wife  would  pay  his  debts,  indicating 
appreciation  of  the  fact  of  her  appointment  to  handle  his  es- 
tate. 

The  last  of  the  three  visits  by  Mr.  Schliesman  was  four 
days  after  the  will  was  made  and  he  expressed  the  opinion 
that  Mr.  Ball  then  was  as  clear  in  mind  as  ever.  If  there 
be  anything,  characterizing  the  aflFair  of  Roy's  being  com- 
pelled to  leave  the  bam,  indicating  that  his  father  did  not 
masterfully  direct  it  himself  and  according  to  his  own  ideas, 
we  cannot  find  it  in  the  record.  Why  the  suggestion  that 
Mrs.  Ball  acted  vindictively  in  tiie  matter  because  she  carried 
out  her  husband's  directions,  where  necessary  to  aid  what  he, 
for  good  reasons,  desired  to  accomplish  ? 

The  further  circumstance  is  mentioned  to  show  that  Mrs. 
Ball  perverted  her  husband's  mind  as  to  his  children,  that 
she  gave  her  two-year-old  claim  against  Charles  for  laundry 
work  to  a  lawyer  for  collection.  The  debt  was  contracted  be- 
fore her  marriage.  Charles  made  no  claim  but  that  he  owed 
it  and  testified  that  his  father  probably  sanctioned  her  effort 
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to  collect  it  Why  should  not  she  have  taken  the  course  she 
did  to  coerce  the  young  man  into  paying  the  bill  he  owed  her 
for  washing }  It  was  contracted  when  he  had  no  claim,  moral 
or  otherwise,  upon  her  for  gratuitous  services.  He  was  abun- 
dantly able  to  pay  the  bill.  Why  is  there  anything  in  the  in- 
cident to  the  discredit  of  Mrs.  BaUf  Furthermore,  as  we 
read  the  evidence,  contrary  to  the  finding;  the  claim  was  not 
given  to  the  lawyer  for  collection  before  a  demand  was  made 
upon  Charles.  He  testified,  ^'She  gave  the  claim  to  Charles 
Smith,  attorney,  after  I  refused  to  pay  it"  Mr.  Sail  may 
well  have  been  indignant  because  of  his  son  refusing  to  pay 
the  laimdry  bill  and  thou^t  to  discipline  him  in  the  matter, 
as  was  dona  Certainly  the  incident  is  not  worthy  of  any  con- 
sideration against  Mrs.  Ball. 

As  indicative  of  undue  influence  having  been  exercised  and 
being  active  and  efficient  after  the  will  was  made,  an  incident 
of  Mr.  Sail  having  spoken  in  a  very  complimentary  way  to 
Mr.  Schliesman  in  regard  to  the  manner  his  wife  was  caring 
for  him,  considering  his  very  bad  condition  which  required 
close  attention  and  services  of  a  nature  very  difiicult  to  obtain 
or  render,  all  of  which  Mr.  Schliesman  had  observed  for 
himself;  also  the  fact  of  Mr.  Ball  having  requested  that  the 
making  of  his  will  might  be  kept  secret,  which  was  a  perfectly 
natural  thing,  and  other  matters  which,  from  our  viewpoint 
do  not  fairly  admit  of  any  inference  unfavorable  to  the  pro- 
ponent of  the  wilL 

It  does  not  seem  necessary  to  prolong  the  discussion.  The 
only  fair  excuse  for  treating  the  case  with  so  much  fulness 
as  we  have  is  the  fact,  as  it  seems,  that  efficient  undue  influ- 
ence was  found  from  many  circumstances  which,  as  we  look 
at  the  matter,  hardly  are  of  sufficient  weight  to  arouse  sus- 
picion. Some  really  convincing  evidentiary  circumstances  or 
direct  evidence  of  undue  influence  is  necessary  in  a  case  of 
this  sort,  particularly,  where  the  alleged  wrongdoer  and  the  vic- 
tim were  husband  and  wife.    Setting  aside  a  man's  will  is  a 
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very  serious  matter  in  any  case.  It  should  not  be  done  on 
mere  suspicion  or  inconclusive  circumstances.  Proceedings 
in  respect  to  sudi  a  matter  should  be  with  special  care,  where 
testamentary  capacity  is  evident  and  the  result  may  lead  to 
defeat  an  apparent  purpose  of  the  testator  to  make  his  wife 
his  beneficiary  on  account  of  peculiar  circumstances,  and  the 
amoimt  of  property  involved  is  quite  moderate.  To  turn  in- 
cidents of  such  wifely  attention  to  a  husband  in  his  last  days 
as  a  capable,  faithful  woman  in  good  health,  may  and  would 
be  naturally  expected,  to  bestow,  so  as  to  have  the  cast  of  an 
attempt  to  perpetrate  a  fraud,  would  be  going  too  far.  It 
seems  that  the  evidence  was  not  considered  from  quite  the 
proper  l^al  standpoint, — ^that  inferences  of  wrong  doing 
were  deduced  from  incidents  which  were  natural,  netful, 
and  commendable,  and  that  the  refusal  to  admit  the  will  to 
probate  should  not  be  sustained. 

By  the  Cotai. — The  judgment  is  reversed,  and  cause  re- 
manded with  instructions  to  reverse  the  judgment  of  the 
county  court  and  to  establish  the  will  and  remand  the  pro- 
ceedings to  such  county  court  with  directions  for  the  settle- 
ment of  the  estate  under  the  will.  Costs  taxed  in  this  court 
to  be  paid  out  of  the  estate. 

Babnes,  J.  {dissenting).  In  the  opinion  of  the  court  it 
is  in  substance  said  that  to  exert  undue  influence  over  a  per- 
son who  is  about  to  make  a  will  amounts  to  the  perpetration 
of  a  fraud,  actual  or  constructive;  that  such  fraud  must  be 
established  by  dear  and  satisfactory  evidence;  that  the  trial 
court  acted  upon  the  theory  that  the  use  of  undue  influence 
might  be  established  by  a  preponderance  of  the  evidence  only ; 
and  that  the  judge  having  acted  on  a  wrong  conception  of  the 
law  in  arriving  at  his  conclusions  on  the  facts,  the  rule  that 
findings  of  fact  will  not  be  disturbed  unless  against  the  clear 
preponderance  of  the  evidence  has  no  application  to  the  case. 
Starting  from  this  fundamental  basis,  the  court  proceeds  to 
discuss  the  evidence  as  though  the  case  were  being  tried  de 
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novo  in  this  court.  The  condusion  haying  been  reached  that 
undue  influence  was  not  proved  by  clear  and  satisfactory  evi- 
dence, the  court  elaborates  on  the  evidence  favorable  to  the 
proponent  and  minimizes  that  favorable  to  the  contestants^  ap- 
parently overlooking  the  fact  that  where  there  was  a  legiti- 
mate conflict  in  the  evidence  tJie  trial  judge  had  the  right  to 
give  credence  to  the  evidence  of  the  contestants  if  he  believed 
it  to  be  true,  and  overlooking  the  further  fact  that  where  con- 
flicting inferences  might  be  drawn  from  the  testimony,  those 
favorable  to  the  contestants  might  be  arrived  at. 

The  writer  has  never  been  impressed  with  the  soundness 
of  the  rule  that  fraud  must  be  proved  by  clear  and  satisfac- 
tory evidence.  It  is  not  a  rule  of  universal  acceptance,  nor 
is  it  one  that  has  always  found  favor  in  this  court  It  throws 
a  protective  mantle  over  the  prima  facie  wrongdoer  and  en- 
ables him  to  profit  by  his  own  wrong  if  the  party  claiming  re- 
lief is  unable  to  make  out  a  strong  case  of  injury.  The  rea- 
son for  the  rule,  it  is  said,  is  that  there  is  a  presumption 
against  wrong  doing — of  innocence,  so  to  speak, — and  that  in 
order  to  overcome  this  presumption  a  higher  degree  of  proof 
must  be  forthcoming  than  is  ordinarily  sufficient  to  warrant 
a  recovery.  It  might,  I  think,  be  said  with  equal  force  that 
there  is  a  presumption  that  the  individual  will  not  violate  his 
contract  or  commit  an  assault  and  battery,  or  the  crime  of 
seduction  under  promise  of  marriage,  or  do  a  multitude  of 
other  things.  Yet,  where  an  action  is  brought  to  recover  dam- 
ages resulting  from  any  of  these  acts,  a  preponderance  of  evi- 
dence is  a  sufficiejit  basis  for  a  recovery.  This  much  is  said, 
not  because  the  writer  thinks  the  rule  of  evidence  in  refer- 
ence to  fraud  should  now  be  changed  by  the  court,  but  be- 
cause it  is  thought  that  the  rule  is  somewhat  arbitrary  and 
illogical,  so  much  so  that  it  should  not  be  extended  so  as  to 
cover  a  class  of  cases  to  which  it  has  not  been  heretofore  ap- 
plied. If  I  read  our  decisions  correctly,  it  is  now  held  for  the 
first  time  that  a  will  cannot  be  set  aside  on  the  ground  of 
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''undue  influence"  unless  the  proof  of  such  ''influence"  is 
"clear  and  satisfactory/^  Such  a  rule,  if  adhered  to,  would 
make  it  well  nigh  impossible  to  set  aside  a  will  or  deed  for 
this  cause.  Such  influence  can  hardly  ever  be  proved  by  di- 
rect testimony.  Those  exercising  it  do  not  proclaim  the  fact 
txom  the  housetops.  It  is  secretly  and  often  insidiously  prac- 
ticed. When  found  at  all  it  must  be  by  inference  drawn  from 
other  facts.  It  is  an  incongruity  to  say  that  a  thing  must  be 
proved  by  dear  and  satisfactory  evidence  and  to  say  at  the 
same  time  that  it  may  be  established  by  a  mere  inference, 
even  if  the  inference  is  strong. 

The  sanctity  of  a  will  by  which  a  testator  disposes  of  his 
property  is  not  greater  than  is  that  of  a  deed  by  which  prop- 
erty is  disposed  of,  in  so  far  as  the  heirs  or  relatives  of  the 
deceased  person  are  concerned.     The  cases  all  recognize  the 
rule  that  the  heirs  at  law  of  a  decedent  can  set  aside  a  deed  or 
a  will  executed  as  a  result  of  undue  influence  on  precisely  the 
same  showing.    The  circuit  judge  in  his  opinion  stated  that 
the  contestants  made  a  prima  facie  case  of  undue  influence, 
and,  having  done  so,  the  burden  was  upon  the  proponent  to 
show  that  the  will  was  the  testator's  voluntary  act    The  opin- 
ion of  this  court  is  to  the  effect  that,  while  this  error  might 
be  excusable  in  view  of  what  the  court  said  in  the  cases  of 
Davis  V.  Dean,  66  Wis.  100,  26  N.  W.  737 ;  Disch  v.  Timm, 
101  Wis.  179,  77  N.  W.  196 ;  and  Vance  v.  Davis,  118  Wis. 
548,  96  N.  W.  939,  still  those  cases,  correctly  understood,  do 
not  support  the  conclusion  of  the  trial  judge;  and  it  is  fur- 
ther said  that  if  any  misleading  expressions  were  used  in 
these  cases  they  were  eliminated  from  our  jurisprudence  by 
the  decision  of  this  court  in  Winn  v.  Itzel,  125  Wis.  19,  103 
N.  W.  220,  from  which  a  lengthy  quotation  is  made. 

I  think  the  circuit  judge  stated  the  law  correctly  and  that 
it  has  beai  the  settled  law  of  this  state  for  a  long  time  that 
where  one  person  stands  in  a  relation  of  confidence  and  trust 
to  another,  and  where  the  opportunity  to  exercise  undue  influ- 
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ence  is  shown  to  exist  and  where  the  disposition  is  likewise 
shown  to  exists  and  it  is  further  shown  that  an  unnatural  dis- 
position of  the  property  is  made  in  favor  of  the  party  occupy- 
ing the  trust  relation^  a  prima  facie  case  of  undue  influence 
is  made. 

Such  was  the  rule  before  Wirm  v.  Itzel  was  decided.  It 
has  been  the  rule  since  that  case  was  decided^  and  nothing 
is  said  to  the  contrary  in  that  case,  as  I  read  it. 

In  Davis  v.  Dean,  supra,  it  was  said : 

"We  do  not  say  that  fraud  and  undue  influence  were 
proved  affirmatively,  but  only  that  the  circumstances  suggest 
them.  If  the  burden  of  proof  is  upon  the  plaintiflFs  to  show 
such  fraud  or  undue  influence,  probably  we  could  not  disturb 
the  findings  of  the  circuit  court  which  negative  their  exist- 
ence. But  under  the  circumstances  of  this  case  the  burden 
of  proof  is  not  upon  the  plaintiffs.  Because  Mrs.  Sparrowk 
stood  in  loco  parentis  to  George,  and  their  relations  to  each 
other  were  those  of  trust  and  confidence,  and  because  of  the 
suspicious  circumstances  under  which  the  conveyances  were 
made,  and  the  injustice  which  will  be  inflicted  upon  the  heirs 
of  the  grantor  if  the  conveyances  are  held  valid,  the  law  casts 
upon  the  grantee  the  burden  of  showing  that  the  conveyances 
are  untainted  with  imdue  influence  or  other  fraud,  but  were 
the  intelligent  and  deliberate  act  of  the  grantor.  This  rule 
is  to  protect  the  weak  and  unsuspicious  from  the  cimning  and 
fraud  of  those  who  stand  in  confidential  relations  to  them, 
and  has  its  foundation  in  good  morals  and  sound  public  pol- 
icy. The  grantee  has  failed  to  satisfy  the  requirements  of 
the  rule,  and  the  presumption  of  injustice,  fraud  and  wrong 
stands  against  the  conveyances,  whidi  he  must  remove  before 
the  court  is  authorized  to  say  that  they  are  valid.  This  he 
has  not  done,  and  for  that  reason,  also,  his  deeds  must  be  can- 
celed and  held  for  naught." 

In  McMaster  v.  Scriven,  85  Wis.  162,  55  N.  W.  149,  the 
above  rule  was  recognized,  but  was  held  not  to  apply  to  that 
case  because  the  beneficiary  in  the  will  did  not  stand  in  a 
fiduciary  relation  to  the  testatrix,  and  therefore  the  burden 
of  showing  undue  influence  was  upon  the  contestant  of  the 
will. 
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In  Cole  V.  Oetzinger,  96  Wis.  669,  673,  71  N.  W.  76,  it 
was  said: 

"Tlie  general  principle  is  that  where,  from  the  nature  of 
the  transaction  and  the  situation  and  relation  of  the  parties, 
fraud  and  imposition  may  be  presumed,  unless  their  pre- 
sumption be  rebutted,  relief  will  be  granted  in  equity,  al- 
though fraud  in  fact  be  not  proved.'' 

That  portion  of  the  opinion  in  Dams  v.  Dean  above  quoted 
is  also  quoted  in  the  opinion  in  this  case  and  is  approved. 

In  Doyle  v.  Welch,  100  Wis.  24,  27,  76  N.  W.  400,  it  is 
said: 

"The  salutary  rule  that,  where  a  voluntary  conveyance  is 
made  by  an  aged  person  of  his  entire  property,  without  con- 
sideration, to  one  who  stands  in  a  position  of  trust  and  con- 
fidence to  him,  under  circumstances  of  secrecy,  the  burden  of 
proof  is  upon  the  grantee  to  show  that  the  conveyance  was  un- 
tainted with  undue  influence  or  fraud,  has  been  frequently 
laid  down  by  this  court" 

In  Disch  v.  Timm,  101  Wis.  179,  77  N.  W.  196,  the  case 
of  Davis  V.  Dean  was  again  considered,  and  the  doctrine 
quoted  therefrom  was  expressly  approved,  and  the  principle 
is  approved  in  WiU  of  Slinger,  72  Wis.  22,  37  N.  W.  236. 

In  8maU  v.  Champeny,  103  Wis.  61,  78  N.  W.  407,  the 
court  uses  the  following  quotation  taken  from  the  case  of 
Diseh  V.  Timm,  supra: 

^'When  opportunity  and  the  disposition  to  influence  the 
act  of  another  are  shown,  a  presumption  of  undue  influence 
arises,  and  the  burden  of  proof  is  then  on  the  party  charged 
therewith  to  show  that  such  other  acted  intelligently  and  vol- 
untarily." 

In  Fox  V.  MaHin,  104  Wis,  581,  80  N.  W.  921,  the  rule 
is  again  fully  recognized,  but  was  held  not  to  apply  in  that 
case  because  the  beneficiaries  under  the  will  did  not  stand  in 
a  confidential  relation  to  the  testator. 

In  Loennecher's  Will,  112  Wis.  461,  467,  88  N.  W.  215, 
the  court  again  held  that  in  order  to  raise  a  presumption  of 
undue  influence  in  making  a  will,  which  throws  the  burden 


58  SUPREME  COURT  OF  WISCONSIN.      [Apr. 

Ball  T.  Boston,  163  Wis.  27. 


of  proof  upon  tiie  beneficiary,  there  must  be  shown  a  subject 
susceptible  to  such  influence,  clear  evidence  of  opportunity, 
and  a  disposition  on  the  part  of  the  beneficiary  to  exercise 
such  influence.    It  is  said : 

"When  these  facts  are  shown  to  exist,  and  especially  when 
they  exist  with  other  facts  out  of  the  usual  course  of  business 
transactions  of  such  a  nature,  the  presumption  will  arise 
which  will  put  the  beneficiary  to  his  proof  of  good  faith  and 
freedom  from  undue  influence.  Whether  the  testimony  shows 
these  preliminary  facts  with  sufficient  clearness  and  certainty 
is  a  matter  to  be  decided  by  the  trial  court" 

In  Vance  v.  Davis,  118  Wis.  548,  651,  95  N.  W.  939,  the 

court  used  the  following  language: 

"Absence  of  such  direct  proof  is,  however,  not  final,  for,  in 
apparent  contradiction  of  the  ordinary  rule  requiring  clear 
and  direct  proof  of  fraud,  this  and  other  courts  have  recog- 
nized the  necessity  of  casting  the  burden  of  negative  proof 
upon  one  who  profits  from  a  position  of  confidence  and  con- 
trol by  a  conveyance  of  such  character  and  made  under  such 
circumstances  as  to  suggest  improbability  that  it  is  the  free 
act  of  the  grantor,  and  probability  that  it  is  due  to  influence 
of  the  beneficiary,  which  his  confidential  relation  makes  easy, 
but  renders  difficult  or  impossible  of  direct  proof." 

Referring  now  to  the  case  of  Winn  v.  Itzel,  125  Wis.  19, 
103  N.  W.  220,  I  do  not  understand  that  it  lays  down  any 
doctrine  that  is  contrary  to  the  cases  above  referred  to.  It 
simply  holds  tliat,  where  the  party  attacking  a  will  or  a  deed 
has  made  a  prima  facie  showing,  tlie  other  party  must  offer 
evidence  to  show  that  no  undue  influence  was  exercised,  and 
that  on  the  whole  case  as  thus  made  up  the  burden  of  proof 
rests  upon  the  plaintiff  to  prove  the  undue  influence.  The 
words  'Iburden  of  proof"  as  used  in  tiie  prior  cases  are  not 
of  course  to  be  imderstood  in  their  exact  technical  sense.  The 
plaintiff  in  any  case  has  the  burden  of  proof  on  his  affirma- 
tive all^ations  of  fact  from  beginning  to  end  of  the  case; 
strictly  there  is  no  shifting  of  this  burden,  but  when  the 
plaintiff  has  made  his  proofs  and  the  defendant  takes  up  the 
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esse,  he  takes  the  laboring  oar  and  has  for  the  time  being  the 
burden"  of  the  controversy,  and  in  this  sense  the  words  are 
used.  This  distinction  was,  it  seems,  fully  explained  in  the 
Uzel  Case.  As  I  read  that  case,  it  was  not  intended  thereby 
to  change  any  established  principle  theretofore  laid  down. 
In  that  case  the  trial  court  had  evidently  understood  that  the 
'^burden  of  proof"  in  its  strict  and  technical  sense  was  shifted 
in  a  case  of  alleged  undue  influence,  when  the  plaintiff  had 
shown  the  required  relation,  opportunity,  disposition  to  influ- 
ence, and  the  unnatural  disposal  of  property,  and  had  re- 
quired the  defendant  to  assume  the  affirmative  at  this  point, 
and  then  allowed  the  plaintiff  to  come  in  with  additional  af- 
firmative proof  of  imdue  influence  at  the  end  of  the  defend- 
ant's testimony.  This  method  of  trying  the  case  was  con- 
demned, and  it  was  shown  that  the  burden  of  proof  in  its 
strict  sense  remained  with  tiie  plaintiff  on  his  affirmative  al- 
legations from  beginning  to  end  of  the  case  as  in  other  cases, 
and  that  the  plaintiff  should  put  in  all  his  evidence  both  di- 
rect and  circumstantial  in  making  his  case.  This  was  what 
was  decided  in  the  Itzel  Case  as  I  understand  it,  and  nothing 
further. 

The  case  of  Boyle  v.  Robinson,  129  Wis.  667,  109  N.  W. 
623,  is  to  the  same  effect 

In  the  still  later  case  of  Qvinn  v.  Qvinn,  130  Wis.  648, 
110  N.  W.  488,  it  was  held  that  in  case  of  a  conveyance  by 
an  aged  person  susceptible  to  imdue  influence,  of  his  entire 
property  without  consideration,  to  one  in  a  position  of  trust 
and  confidence,  under  suspicious  circumstances  which  satis- 
factorily suggest  the  wrong,  accompanied  by  proof  of  oppor- 
tunity and  disposition  on  the  part  of  the  beneficiary  to  exert 
influence,  there  arises  a  presumption  that  the  conveyance  was 
so  induced,  unless  the  grantee  can  negative  that  fact  by  di- 
rect proof.  This  was  an  action  brought  by  the  heirs  of  a  de- 
ceased intestate  to  set  aside  a  deed  made  by  decedent  in  his 
lifetime. 
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So  I  think  it  clearly  appears  from  our  former  decisions 
that  the  trial  judge  was  standing  on  solid  ground  when  he 
reached  the  conclusion  that  it  was  inciunbent  on  the  contest- 
ants in  the  first  instance  to  make  out  a  prima  facte  case  only, 
and  that  they  were  entitled  to  judgment  unless  their  prima 
facie  proof  was  overcome  by  evidence  offered  on  behalf  of 
the  proponent  I  have  been  unable  to  find  a  single  case  deal- 
ing with  undue  influence,  among  the  many  decided  by  this 
court,  where  it  has  ever  before  been  intimated  that  the  rule 
of  evidence  applicable  to  fraud  applies.  On  the  contrary, 
the  burden  of  showing  good  faith  and  honest  and  fair  dealing 
is  thrown  on  the  party  who  unduly  profits  by  the  will  of  a 
deceased  person,  where  the  parties  occupy  a  position  of  trust 
and  confidence  toward  each  other  and  where  opportunity  and 
a  disposition  to  exercise  sucl^  influence  are  ^own  to  exist. 
Changing  a  prevailing  rule  of  evidence  to  help  out  a  woman 
who  after  living  for  a  time  in  'Tionorable  widowhood"  mar- 
ries an  old  man  from  philanthropic  motives  has  its  drawbacks. 
We  do  not  know  how  soon  we  will  have  a  case  where  an  art- 
ful, designing  woman  may  marry  an  old  man  who  is  a  victim 
of  chronic  alcoholism  and  whose  days  are  numbered,  for  the 
purpose  of  securing  the  property  which  in  good  conscience 
should  go  to  others,  and  when  such  a  case  does  arise  we  will 
not  be  proud  of  the  innovation. 

I  think  the  circuit  judge  is  accused  of  carelessness  in  mak- 
ing findings  of  fact  of  which  he  is  not  guilty.    I  quote: 

^*In  the  opinion  [of  the  circuit  judge]  the  net  estate  was 
placed  at  $3,500,  while,  as  before  indicated,  the  figures  were 
raised  to  $4,500  in  the  findings." 

And  further:  "The  findings  are  to  the  effect  that  the  n^ 
estate  was  of  the  value  of  $4,500,  but  that  seems  clearly  con- 
trary to  the  evidence  to  the  extent  of  more  than  $1,500,"  etc. 

It  is  said  that  tiie  estate  is  not  worth,  above  debts,  to  ex- 
ceed $3,000,  and  that  the  matter  of  expense  of  administration 
and  of  an  allowance  for  the  widow  pending  settlement  was 
entirely  overlooked.    This  latter  statement  is  mere  surmise. 
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What  the  trial  judge  said  in  his  opinion  was  that  the  "will  at- 
tempts to  give  all  of  his  property,  which,  over  and  above 
debts,  will  amount  to  about  $8^00,  to  the  widow,  who  mar- 
ried deceased  a  little  before  his  death  and  had  no  part  in  the 
accumulation  of  the  property,  and  to  disinherit  his  three  chil- 
dren, who  appear  always  to  have  been  dutiful  and  affection- 
ate and  from  whom  he  had  never  been  estranged."  No  doubt 
the  figures  were  given  from  memory  and  purport  to  be  only 
an  approximation,  and  vary  but  $500  from  what  this  court 
finds  to  be  the  true  amount.  Ab  a  matter  of  fact  the  trial 
court  did  not  overstate  the  net  value  of  the  estate,  imless  proof 
of  the  fact  that  certain  claims  had  been  filed  against  the  es- 
tate was  proof  that  such  claims  were  owing.  There  was 
prima  fads  proof  of  unsecured  claims  to  the  amount  of  $900, 
and  no  more. 

Turning  to  the  findings  which  are  said  to  be  in  conflict 
with  the  opinion  rendered,  they  neither  pass  upon  nor  purport 
to  pass  upon  the  net  value  of  the  estate.  The  reason  for  this 
is  obvious.  The  contestants  were  successf  uL  The  largest  im- 
secured  creditor  was  the  proponent  herself.  Her  claim  ex- 
ceeded the  claims  of  all  the  other  unsecured  creditors  com- 
bined. The  court  was  careful  not  to  make  any  finding  in  ref- 
erenoe  to  claims  which  would  stand  in  the  way  of  contesting 
any  imsecured  claim.  What  the  court  does  find  is  that  the 
testator  ^^ad  accumulated  property  which  at  the  time  of  his 
deadi  was  of  the  value  of  about  $6,600,  against  which  there 
was  an  indebtedness  of  $2,000  secured  by  mortgage  on  his 
real  estate/*  The  proof  showed  that  there  were  outstanding 
real-estate  mortgages  on  which  there  was  $1,900  principal 
and  $100  interest  due.  There  was  no  disposition,  apparently, 
to  question  the  bona  fide  existence  of  this  indebtedness,  so  the 
amount  of  it  was  stated. 

The  circuit  judge  found  (1)  that  the  opportuni^  existed 
to  unduly  influence  the  testator;  (2)  that  he  was  susceptible 
to  such  influence;  and  (3)  that  such  influence  had  been  ex- 
erted upon  him.    If  these  conclusions  of  fact  are  not  against 
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the  clear  preponderance  of  the  evidence,  the  judgment  setting 
aside  the  will  should  not  be  reversed.  It  might  be  remarked 
here  that  the  county  court  reached  the  same  conclusion  as  did 
the  circuit  court  The  judges  of  both  of  these  courts  had  the 
superior  advantage  of  seeing  and  hearing  the  witnesses,  and 
this  court  should  not  disturb  their  conclusions  on  questions  of 
fact  unless  it  satisfactorily  appears  that  the  clear  preponder- 
ance of  the  evidence  is  against  them. 

There  is  no  doubt  that  the  proponent  of  the  will,  living 
alone  as  she  was  with  the  testator  who  was  on  his  death  bed, 
had  all  kinds  of  opportunities  to  influence  him  if  she  so  de- 
sired. 

I  think  there  is  little  doubt  that  the  evidence  warranted 
the  conclusion  that  the  testator  was  susceptible  to  undue  in- 
fluence. He  was  past  seventy  years  of  age  when  he  made  his 
will.  He  had  daily  consumed  large  quantities  of  alcoholic 
liquors  for  twenty  years  or  more,  gradually  increasing  the 
amount  of  consumption  as  he  grew  older.  His  drinking  hab- 
its produced  cirrhosis  of  the  liver,  as  well  as  a  badly  diseased 
condition  of  the  stomach  and  bowels,  from  which  he  died 
within  less  than  a  month  after  the  time  of  making  his  will. 
He  was  also  suffering  from  an  open  flstula.  Diseased  as  ho 
was,  whisky  was  necessary  to  his  existence  up  to  the  end  of 
his  life,  so  much  so  that  his  physician  prescribed  its  use  in 
moderate  quantities.  He  was  suffering  much  pain.  While 
occasionally  there  were  flashes  of  the  old  fire,  it  was  very  ap- 
parent that  his  once  strong  and  robust  constitution  had  be- 
come shattered  by  the  long  and  excessive  use  of  intoxicants 
and  by  the  complication  of  diseases  that  resulted  therefrom. 
These  facts  are  undisputed  and  indisputable.  The  strong, 
self-reliant,  and  positive  character  had  fought  a  long  battle 
with  a  more  powerful  enemy  Aan  himself,  and  towards  the 
end,  vsdth  shattered  nerves  and  three  badly  diseased  vital  or- 
gans, he  was  forced  to  succumb  in  the  unequal  contest  It 
may  be  admitted  that  he  talked  sensibly  and  naturally  to  the 
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attorney  who  drew  his  will.  This  attorney,  however,  was 
practically  a  stranger  to  him,  who  had  no  opportunity  to 
know  him  as  he  once  was,  and  had  little  opportunity  to  know 
whether  he  was  expressing  what  would  be  his  wish  if  he  were 
his  old  self  or  was  expressing  the  desire  of  the  strong  self- 
confident  person  in  whose  keeping  he  was.  The  testator  also 
talked  rationally  to  his  old  partner,  Schliesman,  a  couple  of 
days  after  he  made  his  will.  This  fact  would  be  important 
on  the  question  of  his  sanity,  but  has  very  little  to  do  with 
the  claim  that  he  was  in  such  a  condition  as  to  be  easily  dom- 
inated and  controUed  by  his  wife,  on  whom  he  was  obliged  to 
call  for  care  and  attention  during  his  last  illness.  It  was  not 
necessary  to  resort  to  the  testimony  of  experts  to  show  that 
his  mind  and  his  will  power  were  deeply  affected  by  alcohol 
and  disease.  The  dominant  facts  stand  out  that  as  dissolu- 
tion approached  the  victim  was  racked  with  pain  and  was  sup- 
plied with  liquor,  and  that  his  condition  was  brought  about 
by  the  continuous  and  excessive  use  of  stimulants.  He  was 
unable  to  sign  his  name  to  his  will  in  such  a  way  that  those 
who  were  familiar  with  his  signature  could  recognize  it.  My 
observation  as  to  the  effect  of  disease  and  alcoholism  is  not 
such  as  to  justify  me  in  saying  that  the  conclusion  reached  by 
the  county  and  circuit  judges  is  against  the  clear  weight  of 
the  evidence.  On  the  contrary,  as  an  original  proposition  I 
should  be  inclined  to  say  that  the  conclusion  of  these  two 
judges  was  the  most  rational  one  to  draw,  and  the  evidence 
of  the  expert  witnesses  was  ample  to  sustain  it. 

Susceptibility  to  influence  as  well  as  opportunity  to  influ- 
ence having  existed,  the  last,  and,  it  may  be  admitted,  the 
closest,  question  remains  to  be  considered,  and  that  is.  Was 
advantage  taken  of  the  opportunity  ?  The  exercise  of  undue 
influence  can  rarely  be  proven  by  direct  evidence.  It  is  not 
usually  exerted  in  the  presence  of  a  third  person.  The  pro- 
ponent and  the  testator  were  living  alone,  so  that  direct  proof 
was  impossible.    In  most  of  the  decided  cases  upon  this  ques- 
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tion  where  undue  influence  was  found,  it  was  deduced  from 
other  facts  and  circumstances  established  bj  the  evidence. 
Were  sufficient  facts  shown  here  t 

Perhaps  the  strongest  fact  shown  was  that  the  proponent 
married  the  deceased.  At  the  time  of  the  marriage  he  was 
sixty-nine  years  old  and  she  was  some  eighteen  years  younger. 
She  had  been  twice  married  and  had  some  property,  at  least 
a  house  and  lot,  and  $900  which  she  loaned  to  the  testator 
before  the  marriage.  After  the  first  Mrs.  Ball  died  in  1905, 
proponent  kept  house  for  the  deceased  for  two  and  a  half 
years.  She  knew  that  he  was  old  and  that  he  had  been  a 
steady  heavy  drinker  for  many  years ;  that  in  all  probability 
he  was  past  reformation,  and  that  without  it  his  days  were 
practically  numbered.  He  might  live  a  few  months,  possibly 
a  few  years,  but  the  chances  were  very  much  against  his  being 
able  to  live  very  long.  She  hardly  married  him  for  love. 
She  did  not  need  to  marry  him  for  a  home,  because  she  had 
one  of  her  own.  She  might  have  taken  pity  on  him  and 
thought  she  could  reform  him,  but  she  probably  had  better 
sense  at  her  age  in  life.  At  least  the  most  plausible  explana- 
tion of  her  action  is  that  she  knew  she  would  at  least  get  some 
of  his  property  and  perhaps  all  of  it.  If  the  task  was  unin- 
viting, the  time  of  it  might  be  short  and  the  reward  ample. 
This  inference  may  be  obnoxious,  but  it  does  more  credit  to 
her  good  sense  and  good  judgment  than  any  other  that  occurs 
tome. 

The  testator  made  an  unusual  if  not  an  unnatural  disposi- 
tion of  his  property.  Its  value,  after  deducting  claims  filed 
and  mortgages,  was  substantially  the  amount  foimd  by  this 
court,  if  it  be  conceded  that  proof  that  claims  to  a  stated 
amount  were  filed  against  the  estate  is  prima  facie  proof 
of  their  correctness.  All  of  the  property  was  given  to  the 
widow.  The  deceased  left  a  life  insurance  policy  which  was 
payable  to  his  first  wife  or  her  heirs,  on  which  $1,100  was 
collected,  which  sum  was  divided  among  the  three  children* 
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He  attempted  to  assign  this  policy  also  to  his  wife,  but  found 
that  he  could  not  do  so  without  the  consent  of  the  beneficia- 
ries. 

The  parties  had  been  married  but  fifteen  months  at  the 
time  the  testator  died  and  all  of  his  property  had  been  ac- 
quired before  the  marriage.  There  was  testimony  tending 
to  show  that  the  proponent  was  not  only  endeavoring  to  preju- 
dice the  deceased  against  his  children,  but  that  she  succeeded 
in  doing  so.  At  about  the  time  the  will  was  made  or  within 
a  day  or  two  thereafter  she  had  the  son  Roy  arrested  because 
he  refused  to  leave  the  livery  stable  and  he  was  fined  a  few 
dollars  and  sent  to  jail  in  default  of  payment  of  the  fina 
The  other  son,  Charlie^  testified  that  she  told  him  she  would 
fill  Roy  full  of  lead  if  he  came  around  the  house. 

During  part  of  the  two  and  a  half  years  that  she  acted  as 
housekeeper  Charlie  lived  in  the  family  with  his  father  and 
she  did  the  family  washing.  A  short  time  before  the  will  was 
made  she  placed  a  bill  for  the  washing  in  the  hands  of  her 
attorney  for  collection.  Charlie  further  testified  that  when 
his  father  was  first  taken  ill  she  told  him  point  blank  over 
the  telephone  that  she  would  not  allow  him  to  see  his  father, 
and  that  he  was  unable  to  see  him  until  ten  days  or  two  weeks 
thereafter,  at  which  time  he  was  very  low  and  paid  little  at- 
tenUon  to  what  was  going  on. 

The  testator  and  his  children  had  always  been  good  friends 
until  a  few  months  before  the  death  occurred.  Roy  had  con- 
tributed $600  to  the  livery  business  which  his  father  carried 
on  at  one  time,  but  the  claim  is  now  barred  by  the  statute  of 
limitations.  Charlie  had  contributed  $300.  His  claim  is 
also  barred.  The  making  of  the  will  was  kept  secret  This 
in  itself,  if  not  a  badge  of  fraud,  "is  surely  a  badge  of  undue 
influence.*'  Waikins  v.  Brani,  46  Wis.  419,  425,  1  N.  W. 
82;  Cole  v.  Oetdnger,  96  Wis.  559,  572,  71  N.  W.  75;  Fox 
V.  Martin,  104  Wis,  581,  593,  80  N.  W.  921.  The  propo- 
nent was  active  in  securing  the  execution  of  the  will.  This 
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is  a  persuasive  badge  of  undue  influence.  WiU  of  SUnger, 
72  Wis.  22,  37  N.  W.  236;  Smith  v.  Herdine,  174  111.  184, 
51  N.  E.  227 ;  Sidlivan  v.  Foley,  112  Mich.  1,  70  N.  W. 
322.  Another  circumstance  worthy  of  mention  is  that  the 
attorney  for  the  proponent  was  called  in  to  draft  the  will,  he 
being  a  comparative  stranger  to  the  testator.  There  were 
some  other  minor  circumstances  which  the  court  might  prop- 
erly have  taken  into  account  in  reaching  the  conclusion  which 
was  reached. 

It  is  true  that  the  proponent  denied  or  explained  the  most 
damaging  testimony  that  was  given  by  the  two  sons,  but  it 
is  none  the  less  true  that  there  was  a  question  of  veracity  in- 
volved between  the  witnesses  and  that  the  court  saw  them 
and  heard  them  and  might  believe  the  sons  and  disbelieve  the 
widow.  I  am  unable  to  arrive  at  the  conclusion  that  the  in? 
feirence  that  undue  influence  was  exercised  upon  the  testator 
is  against  the  clear  preponderance  of  the  testimony,  and  I 
think  the  judgment  should  be  affirmed. 

The  following  opinion  was  filed  April  21,  1913 : 

WiNSLOW,  C.  J.  (dissenting).  The  circuit  judge  who 
tried  this  case  tried  it  with  his  usual  care  and  ability,  and 
wrote  a  comprehensive  opiiuon  which  demonstrates  his  close 
study  of  the  case.  In  my  judgment  there  is  no  foundaticm 
for  the  thought  that  he  applied  any  wrong  rule  of  law  to  the 
case.  The  rule  is  that  when  a  plaintiff  or  contestant  in  such 
a  case  as  this  has  shown  (1)  a  person  unquestionably  subject 
to  undue  influence,  (2)  opportimity  to  exercise  such  influ- 
ence, (8)  a  disposition  on  the  part  of  the  person  charged  to 
exert  the  influence,  and  (4)  a  result  clearly  appearing  to  be 
the  effect  of  the  supposed  influence,  he  has  established  a 
prima  facie  case  of  undue  influence  which  must  be  met,  or  it 
will  prevail.  I  do  not  understand  that  this  rule  is  shaken  oi 
questioned  in  this  case. 
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Let  it  be  admitted,  as  held  in  the  opinion,  that  tiiese  four 
facts  must  be  proven  by  clear  and  satisfactory  evidence  be- 
fore the  prima  facie  case  is  made,  still  I  think  the  trial 
judge's  opinion  clearly  shows  that  to  his  mind  these  four 
facts  were  so  proven. 

As  to  the  first  fact  he  says : 

^^Examining  the  evidence  in  this  case,  I  find  that  the  testa- 
tor was  at  the  time  of  and  just  before  making  his  will  a  per- 
son susceptible  to  the  influence  of  one  in  whom  he  mi^t  re- 
pose confidence  or  upon  whom  he  might  be  dependent. 

'Tie  was  seventy  years  old,  was  and  for  some  time  had  been 
greatly  enfeebled  by  disease,  had  for  many  years  used  intoxi- 
cating liquors  excessively,  particularly  in  the  later  years,  his 
alcoholism  had  brought  upon  his  fatal  and  now  rapidly  pro- 
gressing disease  of  the  liver,  the  final  stage  of  which  is  cir- 
rhosis and  cessation  of  function.  His  physical  system  was 
giving  out  in  many  particulars.  For  months  he  had  been  un- 
able to  go  to  his  place  of  business  except  by  conveyance,  and 
two  days  before  making  his  will  retired  to  his  home  and  his 
bed,  never  again  to  leave  his  room  alive.  There  can  be  no 
doubt  that  in  his  then  enfeebled  condition,  no  matter  how 
strong  had  been  his  character  before,  he  must  have  felt  help- 
less and  dependent  and  easily  subject  to  any  strong  influence 
that  might  be  brought  to  bear." 

A  fact  about  which  there  can  be  no  doubt  must  certainly 
be  one  that  is  proven  by  clear  and  satisfactory  evidence. 

As  to  the  opportimity  there  is  no  dispute ;  as  to  the  dispo- 
sition the  judg^  says: 

''It  appears  that  the  proponent  had  the  capacity  and  dispo- 
sition to  exercise  strong  influence.  She  was  a  vigorous  and 
strong-minded  woman  of  fifty-one  years.  Her  marriage  to 
the  deceased  was  her  third.  She  appears  to  have  considerable 
business  capacity.  Her  marriage  to  the  deceased  when  he 
was  nearly  seventy  years  old,  broken  in  health  and  burdened 
by  age  and  his  bad  habit  of  alcoholism,  was  either  very  self- 
sacrificing  upon  her  part  or  the  result  of  a  design  to  finan- 
cially profit  by  the  marriage.  It  seems  to  me  it  was  the  latter. 
She  took  the  deceased  completely  into  her  charge  and  to  her 
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own  home  and  showed  a  disposition  to  disconnect  him  from 
his  children,  particularly  as  he  neared  the  end.  Her  em- 
ployment of  an  attorney  to  collect  of  the  son  Charles  a  laun- 
dry bill,  claimed  to  have  been  incurred  two  or  three  years  be- 
foriB,  without  previously  asking  for  payment  and  without 
Charles  knowing  that  he  was  indebted,  seems  much  like  an 
eflFort  to  put  Charles  at  arms'-length.  She  made  herself  ac- 
quainted with  the  business  of  the  deceased,  and  about  the  time 
of  the  execution  of  the  will,  or  soon  after,  acted  vindictively 
in  dismissing  the  son  Roy  from  the  livery  business.  From 
the  time  when  deceased  became  confined  to  his  house  until 
after  he  was  too  ill  to  consider  business  the  sons  had  no  oppor- 
tunity to  see  the  father,  and  opportunity  was  by  proponent 
at  least  on  two  or  three  occasions  refused.  She  was  active  in 
making  arrangements  for  the  drawing  of  the  will,  and  the 
attorney  was  called  whom  she  had  personally  employed  to 
collect  the  laundry  bill  against  Charles.  All  things  consid- 
ered, I  feel  that  the  ability  and  disposition  on  the  part  of 
proponent  to  get  from  the  deceased  all  property  she  could,  ex- 
isted.^' 

The  array  of  facts  above  stated,  all  of  which  are  amply 
proven,  point  irresistibly  to  the  conclusion  that  the  disposi- 
tion to  influence  existed  in  this  case,  and  I  construe  the  cir- 
cuit judge's  words  as  meaning  that  he  so  concluded. 

As  to  the  fourth  fact  he  says :  "Lastly,  the  will  made  and 
here  propounded  appears  clearly  to  have  been  the  effect  of 
some  strong  influence  on  the  deceased,"  and  he  then  collates 
the  facts  which  seem  to  him  to  demonstrate  this  fact. 

So  we  have  the  second  of  the  necessary  facts,  t.  e.  oppor- 
tunity, admittedly  existing,  and  of  the  other  three  we  have 
the  circuit  judge's  deliberate  statement  that  as  to  the  first 
there  is  "no  doubt,"  as  to  the  third  "it  appears,"  and  as  to 
the  fourth  "it  appears  clearly."  In  view  of  these  declara- 
tions of  the  trial  judge,  it  seems  to  me  there  is  no  room  to 
say  that  he  applied  any  wrong  rule  of  law  to  the  caae. 

No  one  questions  the  sacredness  of  a  will,  nor  the  importr 
ance  of  upholding  the  right  of  every  man  to  make  his  will  and 
have  its  provisions  faithfully  carried  out     It  should  be  re- 
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membered  at  the  same  time  that  it  is  just  as  important  that 
a  document  which  is  not  in  fact  the  will  of  the  testator,  but 
is  the  expression  of  the  wishes  of  a  strong  and  cunning  mind 
which  has  overpowered  the  mind  of  the  testator,  should  be 
set  aside. 

The  trial  judge  decided,  after  seeing  the  witnesses  and  care- 
fully considering  the  evidence,  that  the  latter  case  was  the 
case  presented  here.  I  think  his  decision  should  be  affirmed 
unless  we  are  ready  to  say  that  our  oft  repeated  declarations 
of  the  dignity  to  be  given  to  a  circuit  judge's  findings  of  fact 
are  to  become  mere  sounding  proclamations. 


Eimbebi.t-Clabx  Company,  Appellant,  vs.  Patten  Papsb 

Company,  Limited,  Respondent 
Same,  Respondent,  vs.  Same,  Appellant 

February  tl—Ajtril  8,  191S. 

Waters:  Damt:  ChrantM  of  ioater  power:  Determination  of  rights  of 
respective  grantees:  Equity:  Parties:  Limitation  of  actions:  Ad- 
verse possession:  Laches:  Former  adjudication:  Privity:  Deeds: 
Construction:  VeUKity  at  which  water  is  to  he  taken:  Width 
of  opening:  Stare  decisis:  Practical  construction:  Use  of  water 
on  specified  premises:  Actual  or  theoretical  horse  power. 

1.  In  an  equitable  action  between  two  of  the  grantees  of  separate 

Interests  In  a  water  power,  to  determine  the  extent  of  their 
respective  rights  In  the  water  and  to  restrain  wrongful  In- 
vasion of  or  Interference  with  the  rights  of  the  plaintiff  therein, 
other  grantees  of  similar  rights  thongh  proper  are  not  neces- 
sarj  parties. 

2.  Where  both  parties  to  such  action  were  using  the  water  as  of 

right,  and  the  Injury  consisted  In  one  continuing  from  day  to 
day  to  use  more  than  his  proper  share,  each  taking  only  the 
water  as  It  flowed  by  for  the  creation  of  power,  and  the  volume 
fluctuated  so  that  at  times  the  utmost  use  by  either  did  not 
exceed  his  right  and  at  other  times  the  volume  was  so  small 
that  the  use  by  one  did  encroach  upon  and  Impair  the  right  of 


70  SUPREME  COUET  OF  WISCONSIN.      [Apr 

Kimberly-Clark  Co.  v.  Patten  Paper  Co.  168  Wis.  69. 

the  other,  no  statute  of  limitations  or  adverse  possession  will 
bar  an  action  to  redress  such  wrong. 

3.  So,  also,  where  the  defendant  in  such  action  interposes  a  coun- 

terclaim alleging  similar  wrongs  on  the  part  of  the  plaintiff 
and  asking  affirmative  relief,  thereby  opening  up  the  whole  sub- 
ject of  the  several  grants  for  equitable  consideration  and  de- 
cision, neither  the  defense  of  limitation  nor  that  of  laches  will 
avail  him. 

4.  Where  the  rights  of  the  grantor  of  a  residuary  interest  in  a 

water  power  had  been  adjudicated  prior  to  the  grant,  his  gran- 
tee, being  in  privity  with  him,  is  bound  by  the  decree. 

5.  But  as  to  a  grant  of  a  partial  interest  in  such  water  power  made 

by  the  same  grantor,  prior  to  the  decree,  to  one  who  did  not 
become  a  party  to  the  suit  in  which  that  decree  was  made,  al- 
though such  Interest  finally  vested  by  mesne  conveyances  in 
the  grantee  of  such  residuary  interest  and  the  water  taken 
under  both  grants  was  commingled  in  use  at  its  mill,  such 
residuary  grantee  is  not  estopped  nor  conclusively  bound  by 
the  decree. 
€.  In  judgments  or  decrees  which  do  not  determine  status,  but 
relate  to  property  rights  or  interests,  privies  are  those  who 
succeed  to  the  ownership  of  that  property,  or  some  right  or 
interest  therein,  under  one  of  the  parties  to  the  litigation. 

7.  In  a  grant  of  water  power,  if  the  size  of  the  opening  only  is 

given  and  the  volume  of  water  is  not  otherwise  fixed  by  the 
terms  of  the  grant,  the  water  should  be  taken  at  its  most  ef- 
ficient velocity,  namely,  at  the  rate  of  two  feet  per  second ;  but 
this  rule  does  not  apply  to  a  grant  of  so  much  water  through  a 
specific  opening  as  the  grantee  may  need  for  whatever  machin- 
ery may  be  erected  on  certain  described  premises,  where  such 
machinery  requires  a  volume  greater  than  would  be  obtained 
at  that  velocity,  even  though  the  drawing  of  the  water  at  an 
Increased  velocity  is  wasteful.  [Whether,  after  having  erected 
machinery  on  the  premises  in  question  requiring  for  its  opera- 
tion a  certain  amount  of  power,  the  grantee  could  increase  the 
volume  of  water  to  which  it  was  entitled  under  such  a  grant 
by  thereafter  erecting  machinery  on  said  premises  requiring 
a  greater  amount  of  power,  not  decided.] 

8.  Where  a  grant  was  made  of  water  to  be  taken  from  the  south 

fifteen  feet  of  a  certain  bulkhead,  and  the  aperture  made  by 
the  grantee  was  thirteen  feet  six  Inches  wide,  the  balance  of 
the  fifteen  feet  being  taken  up  with  the  side  walls  or  supports 
of  the  flume  and  opening  in  the  bulkhead,  it  was  no  ground  for 
equitable  interference  that  the  timbers  supporting  such  walls 
extended  sixteen  Inches  beyond  the  fifteen  feet,  where  they  did 
not  encroach  upon  the  property  of  the  plaintiff. 


8]  JANUAKY  TERM,  1913.  71 

Kimberly-Clark  Co.  v.  Putten  Paper  Co.  153  Wis.  69. 

9.  In  the  conBtructlon  of  a  grant  the  doctrine  of  itare  decUii, 
though  the  decision  be  between  other  parties,  and  the  practical 
construction  and  long  acquiescence  therein  by  the  parties  to  the 
grant  and  their  assigns,  are  entitled  to  much  weight 

10.  Where  a  grant  was  of  the  right  to  draw  and  use  for  hydraulic 

purposes  "so  much  water  as  not  to  exceed  In  all  200  horse 
power,"  and  this  was  followed  in  the  same  instrument  by  a 
covenant  for  quiet  enjoyment  which  described  the  thing  granted 
as  "200  horse  power  net,"  it  is  held  that  the  words  "horse 
power"  in  the  granting  clause  were  ambiguous,  as  meaning 
either  available  or  theoretical  horse  power,  and  the  use  of  the 
word  "net"  indicated  that  actual  or  available  horse  power  was 
intended. 

11.  In  a  grant  of  water  power  the  words  "so  much  water  not  ex- 

ceeding 1.000  inches  as  [the  grantee]  may  need  for  any  ma- 
chinery which  he  or  his  assigns  may  erect"  on  a  certain  lot, 
are  construed  to  mean  water  for  use  in  driving  machinery  on 
the  designated  lot  only. 

12.  The  evidence  in  this  case  is  held  to  sustain  findings  to  the  ef- 

fect that  certain  grants  of  a  specified  number  of  inches  of 
water  meant  theoretical  inches,  and  grants  of  specified  horse 
power  meant  theoretical  horse  jK>wer. 

Appsaxs  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county :  Chesteb  A.  Fowler,  Circuit  Judge.    Affirmed. 

This  suit  was  commenced  November  10,  1903,  for  the  pur- 
poses (1)  of  determining  what  volume  of  water  the  defend- 
ant is  entitled  to  draw  from  that  mill-pond  which  furnishes 
the  so-called  "West  .Water  Power;"  (2)  restraining  the  de- 
fendant from  withdrawing  from  said  mill-pond  more  than 
the  volume  of  water  so  determined;  (3)  restraining  the  de- 
fendant from  drawing  from  said  mill-pond  upon  lot  9  of 
Orand  Chute  Island  in  the  Fourth  ward  of  the  city  of  Ap- 
pleton  as  per  John  Stevens's  map  of  1879,  more  water  than 
sufficient  to  furnish  700  horse  power;  (4)  for  damages  for 
past  excessive  use  of  water. 

The  defendant  interposed  (1)  a  plea  in  abatement  for  de- 
fect of  parties;  (2)  a  plea  of  the  ten-year  statute  of  limita- 
tions; (8)  an  answer  to  the  merits;  (4)  a  counterclaim  call- 
ing for  the  ascertainment  and  determination  of  the  water 
power  which  plaintiff  and  defendant  own  under  their  respec- 
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tive  grants,  and  the  volume  of  water  each  is  entitled  to  draw 
from  said  mill-pond  according  to  priority  of  grants  and  the 
places  at  which  they  may  draw  it;  (5)  restraining  plaintiff 
from  using  more  water  or  power  than  the  amount  so  deter- 
mined; (6)  at  any  other  place  than  the  place  so  ascertained 
or  determined;  (7)  also  seeking  an  award  of  damages  to  the 
defendant  for  plaintiff's  excessive  and  wrongful  use  of  water. 
Plaintiff  by  reply  to  this  counterclaim  interposed  defensive 
matter,  but  did  not  plead  any  statute  of  limitations.  This 
counterclaim  avers  a  grant  of  August  27,  1864,  by  West  to 
Woodward,  and  that  under  this  and  other  grants  the  defend- 
ant IS  entitled  to  water  sufficient  to  produce  at  least  675  horse 
power,  making  at  least  450  horse  power  under  the  Woodward 
grant,  and  that  for  six  years  next  prior  to  the  conunencement 
of  the  action  the  plaintiff  has,  by  its  excessive  use  of  water 
under  other  grants,  interfered  with  and  impaired  defend- 
ant's rights  under  such  grants. 

Findings  of  fact  well  supported  established  that  Grand 
Chute  Island  divides  the  Fox  river  at  Appleton  into  the  north 
and  south  channels.  About  1857  Edward  West,  owning  said 
island  and  the  south  shore  of  said  south  channel,  built  a  bulk- 
head across  the  south  channel  from  the  head  of  said  island 
and  a  wing^dam  from  such  head  into  said  north  channel,  and 
those  structures  made  the  West  water  power.  In  1870  West 
made  a  canal  for  power  from  the  pond  made  by  si^id  bulkhead 
and  wing^dam,  extending  about  1,600  feet  in  the  general  di- 
rection of  the  river  flow,  through  said  island,  nearly  to  its 
lower  end.  In  1876  the  wing-dam  was  replaced  by  a  solid 
dam  from  the  head  of  said  island  to  the  north  shore  of  the 
river  and  the  said  bulkhead  was  rebuilt  higher,  whereby,  and 
by  flashboards  permanently  maintained  on  said  dam,  the 
head  of  said  power  was  increased  2.4  feet.  The  improvement 
of  1876  which  so  increased  the  head  was  made  by  a  company 
and  paid  for  by  subscriptions  given  by  the  public  for  the  pub- 
lic benefit    The  dam  was  built  on  land  no  part  of  which  was 
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owned  by  thia  company,  although  the  owners  of  the  land  were 
members  of  the  company  and  contributed  to  the  said  fund. 
This  company  never  used  or  attempted  to  control  any  of  the 
water  power  otherwise  than  by  making  a  quitclaim  deed  re- 
lating to  the  West  water  power  to  West  and  his  heirs  and  as- 
signs, declaring  that  the  latter  and  those  holding  the  lots  or 
water  power  from  or  under  them  might  draw  water  from  the 
pond  to  fill  West's  canal  and  through  said  bulkhead  for  hy- 
draulic purposes  without  let  or  hindrance  by  such  association. 

• 

"The  average  flow  of  Fox  river  at  Grand  Chute  Island  is 
about  150,000  cubic  feet  per  minute,  4-7  of  which,  or  about 
86,000  cubic  feet  per  minute,  is  appurtenant  to  said  West  wa- 
ter power.  Said  flow  of  the  river  varies  from  less  than 
20,000  cubic  feet  per  minute  in  dry  seasons,  to  more  than 
500,000  cubic  feet  per  minute  in  freshets.  To  furnish 
137,397  cubic  feet  per  minute  required  to  fill  all  said  grants 
prior  to  the  grant  of  the  remainder  and  furnish  the  volume 
due  said  north  shore  of  the  river,  the  whole  flow  of  the  river 
must  be  at  least  240,000  cubic  feet  per  minute.  For  consid- 
erably more  than  half  the  time  said  flow  is  less  than  200,000 
cubic  feet  per  minute.'^ 

"The  following  table  [see  page  74]  shows  the  dates,  owner- 
ship, and  power  granted  of  aU  grants  by  said  West  to  the  par- 
tis hereto  and  to  others,  prior  to  said  grant  of  the  remainder, 
and  the  volume  of  water  and  power  due  each  grant  at  the  nor- 
mal heads  at  the  lots  conveyed  with  the  grants  respectively ; 
the  volume  due  each  grant  prior  to  the  increase  of  head  in 
1876,  wherein  no  head  is  specified,  of  horse  power  and  inches 
of  water  being  computed  at  the  prior  head,  and  the  present 
power  of  such  volume  at  the  increased  head.'' 

West  conveyed  away  his  land  in  parcels  and  his  water 
power  so  that  after  the  grant  of  February  26,  1882,  and  be- 
fore the  grant  of  the  rest  and  residue  on  June  18,  1887,  there 
was  considerable  land  on  the  north  and  south  sides  of  the  canal 
belonging  to  West  This  land  abutted  upon  the  water  power, 
but  by  reason  of  prior  grants  of  water  power  could  not  be 
given  a  fraction  of  the  water  power  proportionate  to  area  and 
location  without  materially  interfering  with  the  prior  grants 
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of  power  made  by  West.  West  did  not  convey  his  water 
power  in  proportion  to  the  area  of  land  conveyed,  and  he 
seems  in  all  cases  to  have  limited  the  power  granted  by  speci* 
fying  the  number  of  inches  of  water  or  the  number  of  horse 
power,  except  in  the  grant  of  August  27,  1864,  called  the 
Woodward  grant,  and  the  grant  of  June  18,  1887,  called  the 
grant  of  the  remainder.  Besides  the  increase  of  head  made 
by  the  improvement  of  1876,  there  is  an  increase  in  head 
from  the  up-stream  end  at  the  bulkhead  to  the  down-stream 
end  along  the  canal  of  about  nine  tenths  of  a  foot,  and  the 


OaeoC 
grant 


JiOj  18 

8ep(.   1 

1801 
Sept.  18 

1888 
FM>.    7 
Dec.    4 

1884 
July  90 
July  28 
Aug.  27 

Sept*  6 

1887 
Deo.  88 

1888 
Got.     8 

1880 
April  16 

1070 
AprU  6 

1878 
Jan.    8 

1878 
Jan.  19 

1877 
Dec    4 

1879 
Dec  89 

1881 
July  18 
Aug.  17 
Oct.    10 

1882 
Feb.  90 


FreeentowiM 


1887 
June  18 


Apideton  Machine  Co. 
Btebbint 

Appleton  Woolen  Mills 

Appleton  Machine  Oo. 
Appleton  Machine  Ca 

Maniton  A  Beveridge.. 
Appleton  Woolen  Millt 
Defendant 

Defendant 

Defendant 

Toy  Company......... 

Defendant............. 

Plaintiff 

Appleton  Woolen  Mills 

Valley  Iron  Works 

Marston  A  Beverldge. . 

Defendant 

Defendant 

Webster  Planing  Mill. . 
Appleton  Woolen  Mills 

Defendant 

Plaintiff 


Limitations 

Head 

Volume 
in  cubic 
feet  per 

minute 

900  inches 
96  h.  p. 

40  h.  p. 

900  inches 
100  inches 

40  h.  p. 

90  h.  p. 
So  much  as 
needed  for,  etc 
1.000  inches 

80  h.  p. 

96  h.p. 

76  h.  p. 

8,000  sq.  inches 

10  h.  p. 

40  h.  p. 

10  h.  p. 

900  h.p.  net. 

400  h.  p. 
80  h.  p. 
90  h.  p. 

100  h.  p. 

7.1  a 

10     ft. 

7.1ft. 

7.1ft. 
7.1ft. 

7.1ft 
7.1  ft. 

7.1ft. 

7.1ft. 
10     ft 

7.1ft. 
10     ft. 

7.1ft. 

7.1ft 

9.6  ft 

10.4  ft 

10.4  ft 
9.6  ft 
9.6  ft. 

10.4  ft 

1,770 
1.890 

9.974 

1,770 
886 

9.974 
1.487 

99,419 
8,860 

9.980 

1.890 

6.V76 

81,708 

748 
9,074 

666 

12,899 

90,8U8 
1.687 
1.119 

6,077 

Totals 

187.887 

H.P.at 


18 

68 

97 

482 
160 


99 
800 

13 

68 

10 

280 

400 
80 
90 

100 


2,688 


All  power  not  theretofore  transfecred  subject 
to  all  prior  oonveyances. 
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court  found  that  the  present  normal  head  is  9.5  feet  at  the 
bulkhead  and  10.4  feet  at  the  paper  mills  of  the  plaintiff  and 
defendant  on  the  canaL 

The  plaintiff's  paper  mill,  erected  in  1887,  is  situate  on 
the  south  side  of  the  canal  near  its  lower  end,  and  it  claims 
and  owns  under  said  grant  of  June  18, 1887,  all  the  rest  and 
residue  of  the  water  power  not  theretofore  granted  away  by 
said  West,  and  also  claims  and  owns  under  said  grant  of 
April  5,  1870,  3,000  square  inches  of  water  at  a  uniform 
head  of  ten  feet  This  latter  grant  was  originally  made  to 
the  Appleton  Iron  Company  and  was  included  with  a  grant  of 
a  parcel  of  land  at  the  lower  end  of  the  canal  now  owned  by 
the  plaintiff,  but  not  used  for  any  purpose  requiring  the  ex- 
penditure of  water  power.  To  fill  this  grant  of  3,000  square 
inches  at  a  head  of  ten  feet  requires  a  volume  of  31,702  cubic 
feet  of  water  per  minute.  Plaintiff  now  has  in  said  mill 
water  wheels  requiring  at  a  head  of  ten  feet  a  volume  of 
63,865  cubic  feet  per  minute  to  run  them  at  full  capacity. 
This  grant  of  3,000  square  inches  of  water,  if  drawn  and 
used  on  the  tract  specified  in  the  grant,  would  be  wasted  or 
discharged  into  the  north  channel  of  the  Fox  river  if  dis- 
charged by  the  shortest  route.  Plaintiff  wastes  or  discharges 
it  into  the  south  channel,  but  this  results  in  no  loss  or  injury 
to  the  defendant. 

The  defendant  claims  and  owns  under  this  grant  •  of  Au- 
gust 27,  1864,  called  the  Woodward  grant,  also  the  grant  of 
1,000  inches  of  water  made  September  5,  1864,  the  grant  of 
thirty  horse  power  made  December  23, 1867,  and  the  grant  of 
seventy-five  horse  power  made  April  15,  1869.  The  volumes 
of  water  required  to  fill  said  grants  at  a  head  of  seven  and 
one-half  feet  are  respectively  8,935,  2,200,  and  5,500  cubic 
feet  per  minute,  which  volumes  at  the  present  head  of  9.5  feet 
will  produce  respectively  160,  39,  and  99  horse  power.  No 
part  of  the  power  of  either  of  these  three  grants  has  been 
used  on  either  of  the  lots  with  which  it  was  granted  since 
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1886.  Defendant  also  owns  power  granted  by  the  said  West 
with  contiguous  lots  on  the  north  side  of  the  canal  near  the 
lower  end  thereof,  namely,  the  said  grant  of  200  horse  power 
net  of  December  29,  1879,  the  said  grant  of  400  horse  power 
dated  July  16,  1881,  and  the  said  grant  of  100  horse  power 
dated  February  26,  1882.  The  volumes  of  water  required 
to  fill  said  last  mentioned  three  grants  at  a  head  of  9.5  -(-  -9  = 
10.4  feet  are  respectively  12,692,  20,308,  and  5,077  cubic 
feet  per  minute. 

The  learned  circuit  court  found,  upon  evidence  tending  to 
support  such  findings,  that  all  grants  by  West  of  a  specified 
horse  power  had  reference  to  a  theoretical  horse  power,  and 
that  the  actual  available  horse  power  is  eighty  per  cent,  of  this 
theoretical  horse  power.  In  all  such  grants  by  West,  inches 
of  water  meant  theoretical  inches,  evidently  using  the  latter 
term  as  employed  in  Janesville  Cotton  Mills  v.  Ford,  82  Wis. 
416,  52  N.  W.  764;  that  ordinarily  the  velocity  for  passage 
of  water  through  flumes  or  bulkheads  to  be  used  for  power  is 
two  feet  per  second,  and  the  drawing  at  any  greater  velocity 
causes  undue  waste  by  reducing  the  head.  There  was  no 
such  adverse,  exclusive,  or  uninterrupted  user  of  water  by 
the  defendant  under  the  Woodward  grant  as  is  necessary  for 
a  basis  of  limitation  or  prescription  and  no  estoppel  in  pais. 
Respecting  the  grant  of  December  29,  1879,  now  owned  by 
defendant,  the  court  found  that  the  original  deed  from  West 
to  Fleming  si)ecified,  in  addition  to  the  land,  the  thing  granted 
as  follows : 

"Together  with  the  right  to  draw  from  the  canal  and  use 
for  hydraulic  purposes  on  the  aforesaid  tract  of  land  so  much 
water  as  not  to  exceed  in  all  200  horse  power." 

This  deed  contained  a  clause  of  warranty,  however,  as  fol- 
lows: 

^^Warranting  among  other  things  that  the  above  bargained 
premises  with  200  horse  power  net  of  water  power  as  above 
granted  to  be  used  for  hydraulic  purposes  on  said  premises  in 
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the  quiet  and  peaceable  possession  of  said  party  of  the  second 
part,  his  heirs  and  assigns,  he  will  forever  warrant  and  de- 
fend.'' 

Title  to  this  lot  and  this  200  horse  power  of  water  power 
came  to  defendant  through  warranty  deeds,  in  each  of  which 
the  thing  granted  was  described  as  200  horse  power,  but  no 
words  indicating  whether  the  power  granted  was  available 
or  theoretical  horse  power. 

The  circuit  court  made  other  findings  of  fact,  a  synopsis  of 
which  is  here  presented  and  grouped  together  because  they  re- 
late to  a  separate  conclusion  of  law  to  the  effect  that  the  par^ 
ties  to  this  action  were,  as  to  the  said  Woodward  grant  of  Au- 
gust 27,  1864,  concluded  by  the  judgment  of  this  court  and 
the  judgment  of  the  circuit  court  pursuant  to  the  mandate  of 
this  court  in  a  certain  action  entitled  Valley  Pulp  &  Paper 
Co.  V.  West,  reported  in  68  Wis.  on  p.  599  (17  N.  W.  564). 
Such  findings  are  also  relevant  to  a  construction  of  the  grant 
of  April  27,  1864,  treating  such  construction  as  an  open  ques- 
tion.    That  case  was  decided  in  this  court  on  Nov^mbei  20, 
1883,  and  the  plaintiff  claims  under  West,  who  was  a  party 
to  that  action,  by  its  grant  of  the  residue  dated  June  18, 1887. 
It  also  claims  and  holds  under  the  grant  of  3,000  square 
inches  made  April  6,  1870,  by  West  to  the  Appleton  Iron 
Ciompany.     As  to  this  last,  West  had  parted  with  his  title 
long  prior  to  the  rendition  of  the  judgment  relied  upon  as  an 
estoppel     The  owner  of  that  interest  was  not  a  party  to  the 
action  in  which  such  judgment  was  rendered,  and  the  plaint- 
iff is  therefore  in  the  possession  of,  holding,  and  owning  its 
residuary  title  through  a  conveyance  from  one  of  the  parties 
to  that  action  after  judgment  therein,  and  its  title  to  3,000 
inches  of  water  under  and  through  another  person  not  a  party 
to  said  action  nor  estopped  by  said  judgment.     The  defend- 
ant holds  the  Woodward  grant  under  or  throu^  the  Valley 
Pulp  &  Paper  Company,  plaintiff  in  the  action  mentioned, 
and  its  other  grants  by  mesne  conveyances  under  West,  who 


78  SUPREME  COURT  OF  WISCONSIN.      [Apr. 


Klmberly-Clalrk  Ca.  v.  Patten  Paper  Co.  153  Wis.  69. 


parted  with  his  title  thereunto  prior  to  the  judgment  in  ques- 
tion.     The  Woodward  grant  was  of  a  tract  of  land  on  and 
including  fifteen  feet  of  said  bulkhead,  together  with  "the 
privilege  of  drawing  from  said  bulkhead  so  much  water  as 
said  Woodward,  his  heirs  or  assigns,  may  need  for  whatever 
machinery  may  be  erected  on  said  premises."     Prior  to  1880 
no  machinery  had  been  erected  on  this  Woodward  lot  and  no 
water  drawn  under  the  grant  last  mentioned.     In  1880  the 
Valley  Pulp  &  Paper  Company  began  to  build  a  pulp  and 
paper  mill  on  said  lot  with  machinery  therein  to  be  run  by 
water  drawn  under  said  grant.     To  diat  end  it  placed  in  said 
fifteen  feet  of  bulkhead  a  flume  fourteen  feet  in  the  clear  for 
drawing  water  through  said  bulkhead  to  run  said  machinery, 
and  placed  the  bottom  of  said  flume  even  with  the  ordinary 
bottom  of  the  opening  in  the  bulkhead.     This  mill  was  com- 
pleted in  1881,  and  the  machinery  then  in  the  mill  required 
over  445  horse  power  theoretical  for  its  operation.     This  suit 
of  the  VcMey  Pulp  &  Paper  Co.  v.  West  was  brought  in  the 
circuit  court  for  Outagamie  coimty  in  1880  to  restrain  West 
from  diverting  the  water  of  the  mill-pond  from  a  point  near 
this  fifteen  feet  of  bulkhead  to  a  point  below  or  down  stream 
from  the  Woodward  lot.     The  plaintiff  claimed  it  had  the 
right  by  said  Woodward  grant  to  draw  through  said  flume  all 
the  water  needed  to  run  said  machinery  erected  or  in  process 
of  erection  on  said  Woodward  lot,  and  that  the  threatened  di- 
version would  impair  that  right.     West  claimed  that  only 
such  volume  of  water  could  be  drawn  through  said  flume  as 
could  have  been  drawn  through  the  openings  of  about  nine 
feet  in  said  fifteen  feet  of  bulkhead  as  these  openings  were  at 
the  time  of  the  Woodward  grant,  and  at  a  velocity  of  not 
more  than  two  feet  per  second.     After  the  decision  in  tbid 
court  and  on  June  3,  1885,  West  conveyed  to  the  defendant 
a  strip  of  land  lying  along  the  north  side  of  the  Woodward 
lot  six  feet  wide  and  another  strip  of  land  on  the  west  side  of 
said  lot,  and  in  this  deed  recited  the  decision  of  this  court 
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above  referred  to,  "where  the  legitimate  rights  of  the  parties 
in  suit  are  clearly  defined."     Since  the  defendant  received 
the  last  mentioned  grant  the  flume  has  not  been  increased  in 
width  nor  has  its  bottom  been  made  lower.     Its  walls  consist 
of  three-inch  plank  fastened  to  uprights  twelve  inches  square. 
The  present  opening  for  drawing  water  is  thirteen  feet  sii 
inches  wide,  wholly  within  said  fifteen  feet  of  bulkhead. 
Part  of  the  timbers  supporting  the  walls  of  the  flume  extend 
about  sixteen  inches  outside  of  said  fifteen  feet.     The  defend- 
ant and  its  grantor  have  been  since  1881  drawing  throu^ 
said  flume  water  needed  to  nm  the  machinery  erected  on  said 
Woodward  lot  during  such  time  ijk  each  year  as  the  flow  of  the 
river  appurtenant  to  the  West  power  was  sufficient  to  oper- 
ate all  the  mills  on  this  power,  discontinuing  such  use  when 
the  water  was  not  so  sufficient.     The  machinery  now  erected 
on  the  Woodward  lot  requires  492  horse  power  theoretical  to 
operate  it  efficiently  at  a  head  of  9.5  feet,  and  to  produce  said 
power  requires  the  drawing  through  the  said  flume  at  said 
head  of  29,412  cubic  feet  of  water  per  minute.     It  was  an  un- 
disputed fact  in  the  action  of  the  VaUey  PvJp  &  Paper  Co.  v, 
Wesi  that  water  was  at  the  time  of  the  trial  of  said  action 
being  drawn  through  said  flume  to  run  the  machinery  on  said 
Woodward  lot  at  a  velocity  of  four  and  two-thirds  feet  per 
second.     The  size  of  this  Woodward  lot  by  length  of  bound- 
ary lines  was  150  feet,  128  feet,  150  feet,  136  feet.     The 
court  f oimd  as  conclusions  of  law : 

• 

"I.  Whenever  the  flow  of  Fox  river  appurtenant  to  said 
West  water  power  is  insufficient  to  fill  all  said  grants  of  said 
West  prior  to  said  grant  of  the  remainder,  to  the  extent  that 
water  is  being  drawn  under  and  within  them,  the  present  own- 
ers of  said  grants  are  entitled  to  draw  water  to  fill  their 
grants,  at  said  normal  heads,  while  the  works  are  of  capacity 
to  maintain  said  normal  heads,  in  the  order  of  their  priority 
of  date. 

*T[I.  Defendant  has  right  to  draw  under  said  Woodward 
grant,  through  its  flume  in  said  15  feet  of  bulkhead  conveyed 
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by  said  grant,  as  much  water  as  it  needs  for  the  machinery 
on  said  Woodward  lot,  at  all  times  when  the  flow  of  said 
river  appurtenant  to  said  West  water  power  is  sufficient  to 
furnish  such  volume  and  13,180  cubic  feet  of  water  per  min- 
ute, or  so  much  thereof  as  is  being  used,  due  said  grants  prior 
to  the  Woodward  grant.  Defendant  has  right  to  thus  draw, 
at  said  head  of  9.5  feet,  while  it  is  practicable  to  maintain 
such  head,  29,412  cubic  feet  of  water  per  minute,  and  may 
draw  it  at  such  velocity  as  is  needed  to  run  said  machinery. 

^^III.  Since  to  narrow  said  flume  by  the  distance  that  part 
of  the  timbers  of  its  walls  are  outside  of  the  15  feet  of  bulk- 
head conveyed  by  said  Woodward  grant,  would  increase  the 
velocity  of  the  volume  of  water  needed  to  run  the  machinery 
on  said  Woodward  lot  and  so  increase  such  volume,  and  in 
view  of  the  long  use  of  said  flume  at  its  present  or  a  greater 
width,  it  need  not  be  thus  narrowed. 

"IV.  Defendant's  rights  under  said  Woodward  grant  as 
herein  stated  are  determined,  for  the  parties  hereto,  by  said 
decision  of  the  supreme  court  in  said  action  of  Valley  Pulp  & 
Paper  Co.  v.  West  and  by  the  said  final  judgment  in  said  ac- 
tion. 

"V.  Defendant  has  a  right  to  draw,  at  said  head  of  9.5 
feet,  to  fill  its  said  grants  of  1,000  inches  of  water,  80  horse 
power  and  75  horse  power,  respectively  8,850,  2,230  and 
5,575  cubic  feet  of  water  per  minute,  to  run  machinery  on 
the  lots,  respectively,  conveyed  with  said  respective  grants, 
whenever  the  flow  of  said  river  appurtenant  to  said  West 
water  power  unused  under  prior  grants  of  said  West  is  suffi- 
cient to  furnish  said  volumes,  while  it  is  practicable  to  main- 
tain said  head. 

"VI.  Defendant  can  only  draw  water  as  aforesaid  under 
said  Woodward  grant  and  said  grants  of  1,000  inches  of 
water,  30  horse  power  and  75  horse  power,  to  run  machinery 
on  the  respective  lots  conveyed  by  the  deeds  wherein  said 
grants  were  respectively  made ;  and  it  must  be  enjoined  from 
otherwise  drawing  water  under  said  grants. 

"VII.  The  owner  of  each  of  said  grants  of  West  of  horse 
power  or  inches  of  water  to  be  filled  by  water  drawn  from  the 
pond  of  said  West  water  power,  which  specifies  no  head  and 
was  made  prior  to  said  increase  of  head,  in  1876,  is  entitled 
to  use,  at  the  increased  head,  the  volume  of  water  due  such 
grant  at  the  head  before  such  increase. 
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"VIII.  Plaintiff  has  right  to  draw  31,702  cubic  feet  of 
water  per  minute  or  any  part  thereof  under  its  said  grant 
of  3,000  square  inches  of  water  to  run  its  paper  mill,  when- 
ever the  flow  of  said  river  appurtenant  to  said  West  water 
power,  and  unused  under  prior  grants  by  said  West  which 
require  a  volume  of  60,567  cubic  feet  of  water  per  minute  to 
flU  them  at  said  normal  heads,  is  sufficient  to  furnish  said 
31,702  cubic  feet  per  minute  or  any  part  of  it.  Plaintiff 
must  be  enjoined  from  drawing  water  under  said  grant  of 
3,000  square  inches  of  water,  in  excess  of  its  said  right. 

"IX.  Defendant  has  right  to  draw  at  said  head  of  10.4 
feet,  while  the  works  are  of  capacity  to  maintain  such  normal 
heads,  33,000  cubic  feet  of  water  per  minute  under  its  said 
grants  of  250  and  400  horse  power,  theoretical,  and  5,077 
cubic  feet  of  water  per  minute  under  its  said  grant  of  100 
horse  power,  theoretical,  to  operate  its  said  paper  mill,  when- 
ever the  flow  of  said  river  appurtenant  to  said  West  water 
power  and  unused  under  prior  grants  by  said  West  is  suffi- 
cient to  furnish  said  volumes  respectively.  Said  prior  grants 
prior  to  said  grants  of  260  and  400  horse  power  require  a 
volume  of  96,541  cubic  feet  of  water  per  minute  at  said  nor- 
mal heads,  and  those  prior  to  said  grant  of  100  horse  power 
exclusive  of  said  grants  of  250  and  400  horse  power,  require 
a  volume  of  99,320  cubic  feet  of  water  per  minute  at  said 
normal  heads,  to  fill  them.  Defendant  must  be  enjoined 
from  drawing  water  under  its  said  grants  of  250,  400,  and 
100  horse  power  in  excess  of  its  said  rights. 

"X.  Plaintiff  has  right  to  draw  under  its  said  grant  of  the 
remainder  only  the  excess  of  the  flow  of  said  river  appur- 
tenant to  said  West  water  power  over  that  used  under  and 
within  all  grants  prior  thereto  by  said  West,  which  prior 
grants  require  to  fill  them  a  volume  of  137,397  cubic  feet  of 
water  per  minute  at  said  normal  heads.  Plaintiff  must  be 
enjoined  from  drawing  water  under  said  grant  of  the  re- 
mainder in  excess  of  its  said  right. 

"XL  Said  present  owners  of  right  to  draw  water  under 
grants  from  said  West  have  right,  according  to  the  priority  of 
their  grants,  to  have  the  level  of  said  pond  kept  substantially 
as  high  as  the  tops  of  said  dashboards,  to  maintain  said  nor- 
mal heads  for  their  use,  so  far  as  the  flow  of  said  river  appur- 
tenant to  said  W^est  water  power  is  sufficient  to  keep  it  at  such 
Vol.  163-6 
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leveL  When  said  level  falls  below  such  hei^t,  said  owners 
should  suspend  drawing  water  under  their  grants,  in  the  in- 
verse order  of  the  dates  of  their  grants,  sufficiently  to  main- 
tain said  level  and  heads.'' 

For  the  plaintiff  there  was  a  brief  by  Hooper  &  Hooper, 
a  separate  brief  by  Jones  &  Schvbrvng,  and  oral  argument  by 
Moses  Hooper  and  B.  W.  Jones.  They  argued,  inter  alia: 
(1)  The  former  adjudication  was  not  conclusive  upon  plaint- 
iff. (2)  The  language  of  the  grant  under  which  defend- 
ant claims  does  not  justify  drawing  with  wasteful  velocity. 
Appleton  P.  &  P.  Co.  v.  Kimberly  &  C.  Co.  100  Wis.  196, 
197,  76  N.  W.  889 ;  Schuylkill  N.  Co.  v.  Moore,  2  Whart 
(Pa.)  477;  Doan  v.  Metcalf,  46  Iowa,  120;  Loverin  v. 
Walker,  44  N.  H.  489 ;  Covel  v.  HaH,  66  Me.  518 ;  Dexter 
8.  P.  &  P.  Co.  V.  Frontenac  P.  Co.  20  Misc.  442,  46  N.  Y. 
Supp.  368,  871 ;  Fumer  v.  Seabury,  136  N.  Y.  60,  31  N.  E. 
1004;  Oregon  I.  Co.  v.  Trullinger,  2  Oreg.  311;  8.  C.  8 
Oreg.  1;  Fogvs  v.  Ward,  10  Nev.  269.  (3)  The  statute  of 
limitations  does  not  apply  to  such  a  case  as  this.  Cedar  Lake 
H.  Co.  V.  Cedar  Creek  H.  Co.  79  Wis.  297,  48  N.  W.  371; 
Ramsdale  v.  Foote,  66  Wis.  667,  18  N.  W.  667 ;  Oilman  v. 
8.  &  F.  du  L.  R.Co.  40  Wis.  663 ;  McOowan  v.  M.  P.  R.  Co. 
28  Mo.  App.  203 ;  Colrick  v.  Svnnbume,  106  N.  Y.  603,  12 
N.  E.  427 ;  Reed  v.  State,  108  N.  Y.  407,  16  N.  E.  736 ; 
Wright  v.  Syracuse  R.  Co.  49  Hun,  446,  3  N.  Y.  Supp.  480, 
affirmed  124  N.  Y.  668,  27  N.  E.  854 ;  WiUiams  v.  Allison, 
38  Iowa,  278;  Reihl  v.  Likowski,  33  Kan.  615,  6  Pac  886; 
Vail  V.  Mix,  74  111.  127 ;  Coe  v.  Wokottville  Mfg.  Co.  36 
Conn.  176;  Carlisle  v.  Cooper,  19  N.  J.  Eq.  266;  Tootle  v. 
Clifton,  22  Ohio  St  247.  (4)  The  plea  of  adverse  posses- 
sion does  not  avail,  since  the  use  complained  of  is  in  excess 
of  the  grant;  moreover,  there  has  been  no  continuity  of  user; 
and  the  proofs  show  the  use  to  have  been  permissive  and  not 
adverse.  (6)  Grants  of  water  to  run  machinery  on  one  lot 
do  not  authorize  its  use  on  another  lot     Valley  P.  dk  P.  Co. 
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V.  Weri,  68  Wis.  599,  612,  17  N.  W.  554;  Minn.  M.  Co.  v. 
HohaH,  26  Minn.  87;  Groat  v.  Moah,  94  K  Y.  115,  126; 
Washabaugh  v.  Oyster,  18  Pa.  St  497;  Gonld,  Waters, 
|§  318a,  320;  3  Famham,  Waters,  2286. 

Oeo.  G.  Greene,  for  the  defendant,  contended  that  the  de- 
cision in  VaUey  P.  &  P.  Co.  v.  West,  58  Wis.  599,  17  N.  W. 
554,  was  conclusive  on  plaintiff;  that  everj  grant  of  a  ri^t 
or  privilege  carries  with  it,  by  necessary  implication,  every- 
thing necessary  to  its  enjoyment  which  the  grantor  has  it  in 
his  power  to  grant  {Stanwood  v.  Kimball,  13  Met.  526; 
Benedict  v.  Barling,  79  Wis.  551,  48  N.  W.  670 ;  Galloway 
V.  Bonesteel,  65  Wis.  79,  26  N.  W.  262 ;  Gray  v.  Saco  W.  P. 
Co.  85  Me.  526,  530,  27  Atl.  455 ;  Cummings  v.  Parker,  61 
N.  H.  516) ;  that  defendant's  rights  were  protected  by  the 
rule  of  stare  decisis  as  effectively  as  by  that  of  res  adjudicata 
(  Van  VaUcenbnrgh  v.  Milwaukee,  43  Wis.  574 ;  Pittelkow  v. 
Milwaukee,  94  Wis.  651,  655,  69  N.  W.  803 ;  Cawley  v.  La 
Crosse  City  R.  Co.  106  Wis.  239,  82  N.  W.  197 ;  Bibb  v.  Bibb, 
79  Ala*  437 ;  Bright  v.  Esterley,  199  Pa.  St.  88,  48  AtL  810 ; 
Johnson's  Adm'r  v.  Citizens  Bank^  83  Va.  63,  1  S.  E.  705 ; 
Minnesota  Co.  r.  National  Co.  3  Wall.  332 ;  Shore  v.  Stev- 
ens, 61  Ind.  441)  ;  that  neither  a  limitation  of  velocity  to  two 
feet  per  second,  nor  a  limitation  of  the  width  of  the  flume  to 
eight  feet,  can  be  added  to  the  limitations  of  the  West  de- 
cision ;  that  plaintiff's  cause  of  action  is  barred  by  laches  and 
by  limitation ;  that  so  far  as  defendant's  use  exceeded  its  grant, 
it  could  hold  by  prescription ;  that  defendant's  grant  of  200 
horse  power  net  was  of  250  horse  power  theoretical  {Harring- 
ton V.  Smith,  138  Mass.  92 ;  C,  M.  &  St.  P.  R.  Co.  v.  Wright 
L.  Co.  123  Wis.  46,  100  N.  W.  1034;  Jacobs  v.  Spalding,  71 
Wis.  177,  36  N.  W.  608 ;  17  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.  7) ;  that  defendant  is  not  confined  to  the  use  of  water 
for  machinery  on  the  lot  described  in  its  grant  {Appleton  P. 
iSc  P.  Co.  V.  Kimberly  &  C.  Co.  100  Wis.  195,  75  N.  W.  889 ; 
DoQx^  V.  Met  calf,  46  Iowa,  120;  Cromwell  v.  Selden,  3  N.  Y. 
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253 ;  Olmsted  v.  Loomis,  9  N.  Y.  423 ;  Hall  v.  Sterling  I.  & 
R.  Co.  148  N.  Y.  432,  42  N.  E.  1066 ;  AJhee  v.  Huntley,  56  Vt 
454 ;  Johnston  v.  Hyde,  33  N.  J.  Eq.  632 ;  Fowler  v.  Kent, 
71  N.  H.  388,  52  Atl.  554 ;  Hartford  W.  Co.  v.  Bnghee,  76 
Vt.  61,  52  Atl.  554;  Tallon  v.  HoboJcen,  59  N.  J.  Law,  883, 
36  Atl.  693;  King  v.  Ackroyd,  28  Colo.  488,  66  Pac. 
906;  Hague  v.  Nephi  I.  Co.  16  Utah,  421,  52  Pac  765; 
Gould,  Waters,  §  320;  Lorain  v.  Walker,  44  N.  H.  201)  ;  and 
that  plaintiff's  grant  of  3,000  inches  of  water  was  of  practical, 
not  theoretical,  inches  {Jackson  M.  Co.  v.  Chandos,  82  Wis. 
444,  52  N.  W.  759 ;  JanesviUe  C.  Mills  v.  Ford,  82  Wis.  416, 
52  N.  W.  764). 

Timlin,  J.  The  plea  in  abatement  was  disposed  of  by  the 
decision  of  this  court  in  Telvlah  P.  Co.  v.  Patten  P.  Co.  132 
Wis.  425,  112  N.  W.  622.  The  defendant  interposed  a  plea 
of  the  statute  of  limitations  and  adverse  possession,  but  also 
interposed  its  counterclaim,  which  presented  for  investigation 
and  adjudication  questions  so  interrelated  with  plaintiff's 
claims  under  its  several  grants  as  to  open  up  the  whole  sub- 
ject for  equitable  consideration  and  decision.  Besides,  the 
wrong  asserted  by  the  plaintiff  was  continuing  or  constantly 
recurring.  Cedar  Lake  H.  Co.  v.  Cedar  Creek  H.  Co.  79 
Wis.  297,  48  N.  W.  371 ;  Schuster  v.  Milwaukee  E.  R.  &  L. 
Co.  142  Wis.  578, 126  N.  W.  26 ;  Ramsdale  v.  Foote,  55  Wis. 
557,  13  N.  W.  557 ;  Oilman  v.  S.  &  F.  du  L.  R.  Co.  40  Wis. 
653;  Colrick  v.  Swinburne,  105  N.  Y.  503,  12  N.  E.  427; 
Reed  v.  State,  108  K  Y.  407, 15  N.  E.  735. 

The  gist  of  plaintiff's  action  is  that  the  defendant  draws 
from  the  passing  water  from  day  to  day  for  its  use  more 
water  tiian  it  is  entitled  to  under  the  terms  of  its  prior  grant, 
thus  diminishing  the  quantity  to  which  plaintiff  is  entitled 
from  day  to  day.  Actions  to  recover  damages  thereby  caused 
which  accrued  more  than  the  specified  number  of  years  before 
the  commencement  of  such  action,  actions  to  recover  damages 
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for  or  to  prevent  the  wrongful  diversion  of  a  watercourse,  or 
actions  to  recover  damages  for  or  to  restrain  the  taking  of 
land  by  flowing  it,  and  other  kindred  cases,  would  doubtless 
be  barred  after  the  like  lapse  of  time.     This  is  a  case  where 
both  parties  were  using  the  water  as  of  ri^t,  and  the  injury 
consists  in  one  continuing  from  day  to  day  to  use  more  than 
his  proper  share  of  that  which  the  forces  of  nature  were  en- 
gaged in  consigning  to  the  parties  and  other  riparians  and 
daily  delivering  along  the  accustomed  channel.     Each  party 
used  only  the  water  for  this  particular  purpose  as  it  flowed 
by,  and  the  volume  was  at  times  so  great  that  the  utmost  use 
by  either  did  not  exceed  his  right  and  again  so  small  that  his 
use  did  encroach  upon  and  impair  the  right  of  the  other.     No 
statute  of  limitations  or  of  adverse  possession,  therefore,  bars 
the  plaintiff's  action,  and  upon  the  question  of  laches  each 
seeks  affirmative  relief  and  honors  are  quite  even  between  the 
parties. 

With  reference  to  its  grant  of  the  residue  from  West,  the 
plaintiff  is  in  privity  with  its  grantor,  and,  deriving  its  title 
through  or  under  West,  is  bound  by  the  decree  in  Valley  P.  £ 
P.  Co.  V.  West,  reported  in  58  Wis.  599  (17  N.  W.  554). 
This  is  too  elementary  to  require  citation  of  authority.  But 
plaintiff's  grant  of  April  5,  1870,  rests  upon  a  different  basis. 
West  had  made  this  grant  prior  to  the  litigation  which  re- 
sulted in  the  decree  above  mentioned,  and  his  grantee,  the 
then  owner,  was  not  a  party  to  that  suit.  The  plaintiff  be- 
came the  owner  under  this  grant  on  June  9th,  and  under  the 
grant  of  the  residue  on  June  18,  1887,  and  West  at  no  time 
since  he  parted  with  this  interest  to  the  Appleton  Iron  Com- 
pany had  any  title  or  ownership  therein.  However  physi- 
cally connected  or  commingled  in  use  at  plaintiff's  mill  the 
avails  of  these  grants  are,  the  grants  themselves  are  separate 
and  distinct  in  law.  The  property  involved  in  the  litigation 
between  the  Valley  P.  £  P.  Co.  v.  West  did  not  include  that 
of  the  Appleton  Iron  Company  under  the  grant  of  April  5, 
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1870.  In  judgments  or  decrees  which  do  not  determine 
status^  but  relate  to  the  rights  or  interests  of  parties  in  and  to 
certain  property,  privies  are  those  who  succeed  to  the  owner- 
ship of  that  property  or  some  right  or  interest  therein  under 
one  of  the  parties  to  the  litigation,  directly  or  by  mesne  convey- 
ances, by  gift,  by  kinship,  or  by  operation  of  law.  Privity  in 
such  cases  has  reference  to  persons  in  their  relation  to  prop- 
erty. Hart  V.  Movlton,  104  Wis.  349,  80  N.  W.  599 ;  Qrur 
nert  v.  Spalding  (on  rehearing),  104  Wis.  193,  205,  80  N.  W. 
589 ;  Dull  v.  Blackman,  169  U.  S.  243,  18  Sup.  Ct.  333 ; 
Whitney  r.  Brunette,  15  Wis.  61.  Hence  the  plaintiff  as  to 
its  grant  of  April  5,  1870,  in  the  foregoing  schedule  is  not 
estopped  or  conclusively  bound  by  the  decree  or  decision  men- 
tioned. It  has  the  ordinary  right  of  any  suitor  to  challenge 
the  correctness  of  the  decision  of  this  court  in  the  case  re- 
ferred to  and  to  relitigate  the  matters  determined  by  the  cir- 
cuit court  in  that  litigation,  to  which  no  one  of  its  predeces- 
sors in  title  was  a  party  or  privy. 

It  is  found  by  the  trial  court  and  conceded  by  counsel  on 
both  sides  of  this  controversy  that  the  highest  efficiency  or 
greatest  power  can  be  obtained  from  any  given  volume  of 
water  at  a  stated  head  by  taking  that  water  through  the  bulk- 
head or  flume  to  the  wheel  at  a  velocity  of  two  feet  per  sec- 
ond. Within  limits,  an  increase  of  velocity  through  a  given 
aperture  carries  a  greater  volume  and  actually  produces  more 
power,  but  less  power  in  proportion  to  the  volume  of  water 
used.  The  effect  of  this  increased  velocity  is  to  reduce  the 
head  and  thus  render  the  water  used  less  effective.  In  the 
grant  of  August  27,  1864,  West  to  Woodward,  there  was  this 
language :  **Said  premises  embracing  fifteen  feet  of  the  south 
end  of  the  bulkhead,  together  with  the  privilege  of  drawing 
from  said  bulkhead  as  much  water  as  said  Woodward,  his 
heirs  or  assigns,  may  need  for  whatever  machinery  may  be 
erected  on  said  premises."  Omitting  extrinsic  circumstances, 
two  limitations  are  noticeable,  viz. :  the  south  fifteen  feet  of 
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the  bulkhead,  indicating  that  water  must  be  drawn  throu^ 
an  caning  of  this  width,  less  such  supports  or  sides  as  would 
be  necessary  and  proper  for  that  purpose,  at  the  same  time 
leaving  the  bulkhead  its  due  support     The  other  is  that  so 
much  water  may  be  drawn  as  Woodward  or  his  assigns  may 
need  for  whatever  machinery  may  be  erected  on  said  premises. 
The  appellant  seeks  by  construction  to  add  to  this,  viz. :  ^*the 
water  shall  not  be  drawn  at  a  greater  velocity  than  two  feet 
per  second."     Machinery  has  been  for  a  long  time  erected 
and  in  use  on  said  lot,  which  machinery  requires  to  operate 
it  eflSciently  492  theoretical  horse  power,  and  to  produce  such 
power  requires  29,412  cubic  feet  of  water  per  minute  to  be 
drawn  through  the  flume.     This  quantity  in  this  time  could 
only  be  drawn  throu^  by  a  velocity  much  exceeding  two  feet 
per  second,  and  if  the  velocity  were  reduced  to  two  feet  per 
second  the  defendant  would,  through  this  opening,  have  only 
about  one  third  of  the  power  needed  for  the  machinery  erected 
on  said  lot.     If  the  defendant  would  remove  its  machinery 
and  reduce  its  mill  so  that  it  would  require  about  123  horse 
power  to  operate  it  and  put  in  wheels  accordingly,  the  water 
would  be  drawn  to  the  wheels  at  the  rate  of  two  feet  per  sec- 
ond, but  the  present  velocity  is  the  product  of  and  caused  by 
the  magnitude  or  extent  of  the  power  needed  to  drive  the  ma- 
chinery on  said  lot.     No  doubt  if  the  size  of  opening  only 
was  given  and  the  volume  of  water  not  otherwise  fixed  by  the 
terms  of  the  grant,  water  should  be  taken  at  its  most  efficient 
velocity  under  the  rule  of  Appleton  P.  &  P.  Co.  v.  Kimberly 
&  C.  Co.  100  Wis.  195,  75  N.  W.  889.     But  we  have  an  ex- 
press measure  of  the  quantity  of  water  to  be  taken,  not  re- 
ferring to  a  yard  stick  of  very  accurate  length,  it  is  true,  but 
nevertheless  expressly  referring  to  it.     In  such  case  it  is  the 
office  or  function  of  interpretation  to  ascertain  and  declare 
only  that  which  is  doubtful.     In  order  to  derive  from  this 
contract  an  implication  that  the  velocity  must  be  that  most 
efficient,  we  must  contradict  the  measure  stated  in  the  grant 
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or  ignore  it  as  if  it  did  not  exist  The  head  being  kno^vn,  to 
hold  that  the  size  of  the  opening  is  fixed  by  the  grant,  as  I 
think  we  must,  and  at  the  same  time  that  a  velocity  of  two 
feet  per  second  is  implied,  would  be  to  fix  the  quantity  of 
water  and  the  resultant  horse  power  with  great  certainty,  to 
be  sure,  but  would  also  be  to  measure  the  extent  of  the  grant 
by  a  different  measure  than  that  specified  in  the  written  in- 
strument by  the  parties  thereto.  This  cannot  be  done.  Defi- 
nite provisions  cannot  be  ignored  or  overborne  and  eliminated 
by  implications  of  this  kind  which  control  more  general 
grants  to  whose  terms  they  are  not  contradictory.  We  can- 
not at  this  late  day  consider  this  grant  grossly  improvident  or 
made  with  a  view  to  more  ancient  conditions  of  manufactur- 
ing or  machinery  and  without  knowledge  of  the  power  which 
might  be  necessary  to  drive  the  machinery  of  a  pulp  mill. 
In  the  litigation  mentioned  between  the  parties  to  the  original 
grant  West  made  no  such  claim. 

The  defendant  is  now  drawing  water  through  an  aperture 
of  thirteen  feet  six  inches  in  the  south  fifteen  feet  of  said 
bulkhead,  the  remainder  of  the  fifteen  feet  being  taken  up 
with  the  side  walls  or  supports  of  the  flume  and  opening  in 
the  bulkhead,  but  part  of  the  timbers  supporting  these  walls 
extend  about  sixteen  inches  outside  of  or  beyond  said  fifteen 
feet,  not,  however,  on  the  property  of  the  plaintiff.  The  bot- 
tom of  said  opening  is  as  it  was  at  the  time  of  the  Woodward 
grant  and  where  it  has  remained  since.  To  narrow  this  open- 
ing to  less  than  thirteen  feet  six  inches  would  merely  increase 
the  velocity  with  which  the  water  is  taken,  reduce  still  more 
the  head,  and  require  a  greater  volume  of  water  to  operate  the 
machinery  now  on  the  Woodward  lot  An  opening  of  thir- 
teen feet  six  inches  is,  we  think,  within  the  terms  of  the  grant, 
and  there  is  no  equitable  ground  upon  which  the  plaintiff  can 
narrow  the  opening  on  account  of  the  projection  of  the  side 
timbers,  which  projection  affects  it  not  in  the  least  Treat- 
ing the  question  as  a  new  one,  we  should  construe  this  grant 
as  aforesaid.     But  the  case  of  Valley  P.  dc  P.  Co,  v.  West, 
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58  Wis,  599, 17  N.  W.  554,  is,  tmder  the  rule  of  dare  decisis, 
also  a  very  potent  authority  in  favor  of  such  construction,  and 
the  construction  put  upon  this  grant  by  the  parties  thereunto 
after  that  decision  and  in  that  litigation  and  the  long  acqui- 
escence of  such  original  parties  and  of  the  plaintiff  and  de- 
fendant herein  in  that  construction  tend  still  further  to  sup- 
port this  view.     The  grant  appears  to  have  been  loosely 
worded,  but  the  defendant  is  not  entitled  to  use  any  water 
under  it  except  what  is  needed  for  the  purpose  of  driving  ma- 
chinery on  the  said  lot,  and  of  course  in  a  reasonable  manner. 
We  do  not  wish  to  be  understood  as  deciding  that  the  defend- 
ant, after  having  erected  machinery  on  the  Woodward  lot  re- 
quiring for  its  operation  the  specified  horse  power,  could  in- 
crease the  volume  of  water  to  which  it  is  entitled  under  this 
Woodward  grant  by  thereafter  erecting  machinery  on  said  lot 
requiring  a  greater  horse  power.     This  question  was  not  ar- 
gued and  is  not  decided.     See,  however,  Gould,  Waters  (3d 
ed.)  §  318a;  Oroat  v.  Moak,  94  N.  Y.  115;  OaUoway  v. 
Wilder,  26  Mich.  97.     All  the  other  questions  relative  to  the 
construction  of  the  Woodward  grant  presented  in  this  case 
were,  we  think,  before  this  court  in  the  case  of  VdUey  P,  & 
P.  Co.  r.  West,  supra,  including  the  velocity  with  which  water 
was  then  being  drawn  through  the  bulkhead,  which  much  ex- 
ceeded two  feet  per  second.     But  it  was  not  proven  in  that 
case  that  at  a  stated  head  a  given  volume  of  water  attains  its 
maximum  efficiency  when  drawn  at  the  rate  of  two  feet  per 
second,  nor  that  its  power-producing  eflSciency  under  presr 
ently  known  mechanical  appliances  per  volume  diminishes 
when  this  velocity  is  increased,  and  the  same  arguments  as 
are  presented  here  were  not  then  made.     Nevertheless  we  be- 
lieve the  Woodward  grant  was  properly  construed  in  that 
case,  and  we  discover  no  act  of  the  defendant  in  violation  of 
the  Woodward  grant  as  there  construed.     This  makes  it  un- 
necessary to  consider  the  question  of  estoppel  which  was  ar- 
gued. 

The  grant  of  December  29,  1879,  from  West  to  Fleming 
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was  of  "the  right  to  draw  from  the  canal  and  use  for  hy- 
draulic purposes  on  the  aforesaid  tract  of  land  so  much  water 
as  not  to  exceed  in  all  200  horse  power."  In  the  same  instru- 
ment was  a  covenant  of  warranty  of  quiet  enjoyment  and  of  title 
which  described  the  thing  granted  as  "200  horse  power  net." 
The  defendant  by  mesne  conveyances,  none  of  which  used  the 
word  "net,"  became  the  owner  of  this  right.  The  circuit 
court  held  that  this  conveyed  200  available  or  practical  horse 
power,  equal  to  250  horse  power  theoretical,  and  a  majority  of 
this  court  (not  including  the  writer)  agrees  with  such  con- 
struction, upon  the  ground  that  the  word  "net"  must  be  given 
some  force,  and  its  most  appropriate  office  in  this  instrument 
is  to  designate  actual  or  available  horse  power;  and  on  the 
further  ground  that  the  words  "horse  power"  in  the  granting 
clause  of  the  instrument  are  ambiguous  as  meaning  either 
available  or  theoretical  horse  power,  and  this  word  "net,"  in 
another  part  of  the  same  instrument,  may  be  taken  to  show  the 
intention  of  the  parties  to  grant  available  horse  power. 

The  defendant's  appeal  is  only  from  those  portions  of  the 
judgment  which  determine  (1)  that  defendant  can  under  its 
grant  of  1,000  inches  of  September  5,  1864,  and  its  grant  of 
seventy-five  horse  power  of  April  15,  1869,  only  use  the  water 
for  driving  machinery  on  the  lots  conveyed  with  such  grants, 
and  (2)  that  plaintiff  can  draw  31,702  cubic  feet  of  water 
per  minute  under  its  grant  of  April  5,  1870,  of  3,000  inches 
of  water.  The  grant  of  September  5,  1864,  was  of  a  de- 
scribed parcel  of  land,  "together  with  the  right  of  taking  so 
much  water  not  exceeding  1,000  inches  as"  grantee  "may 
need  for  any  machinery  which  he  or  his  assigns  may  erect  on" 
the  lot.  That  of  April  15,  1869,  the  same,  except  the  maxi- 
mum is  fixed  at  seventy-five  horse  power  and  the  word  "as- 
signs" is  omitted.  Doubtless  if  we  were  convinced  that 
"machinery  which  he  (or  his  assigns)  may  erect  on  the  lot" 
was  used  merely  to  measure  the  quantity  conveyed,  we  would 
feel  inclined  to  follow  the  cases  of  Johnston  r.  Hyde,  83  N. 
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J.  Eq.  632 ;  Fowler  v.  Kent,  71  N.  H.  388,  52  Atl.  554;  and 
HaHford  W.  Co.  v.  Bughee,  76  Vt  61,  56  Atl.  344.     But 
the  quantity  was  otherwise  limited  by  express  words  of  the 
grant.     Or  if  the  grant  was  merely  of  a  certain  quantity  of 
water,  we  would  be  advised  by  the  rule  in  LuttreVs  Case,  2 
Coke  (Part  IV)  86,  cited  in  Johnston  v.  Hyde,  svpra.     We 
have  been  cited  to  no  case  directly  in  point  and  have  found 
none.     But  a  dictum  in  Valley  P.  <&  P.  Co.  v.  West,  58  Wis. 
599,  17  N.  W.  554,  is  in  point.     The  language  of  the  Wood- 
ward grant  is  similar,  but  in  that  grant  there  is  no  express 
limitation  of  volume  or  power  by  inches  or  horse  power.     It 
is  in  any  view  a  question  of  intention  of  the  parties  to  the 
original  grants  by  West     W^hether  the  public  has  a  greater 
interest  in  having  one  large  or  several  small  factories  seems 
a  rather  fanciful  test  of  what  the  original  parties  to  the 
grants  intended.     Deducing  their  intention  from  the  lan- 
guage employed,  it  seems  that  the  words  "need  for  any  ma- 
chinery which  he  may  erect  upon  the  lot'^  indicate  a  design 
to  grant  the  water  for  use  to  drive  machinery  only  upon  the 
designated  lot     This  might  be  of  considerable  advantage  to 
the  grantor  in  various  ways,  such  as  advancing  in  value  his 
other  adjacent  lots,  permitting  him  a  larger  residue  by  rea- 
son of  inability  or  unwillingness  to  erect  machinery  on  that 
lot,  or  in  case  of  suspension  of  operations  thereon,  etc.     We 
are  satisfied  that  the  learned  circuit  court  construed  these 
grants  correctly,  and  the  grantee  must  be  limited  to  the  use  of 
the  water  upon  the  designated  lot 

With  reference  to  the  findings  of  fact  that  in  all  said  grants 
inches  of  water  meant  theoretical  inches  and  horse  power  the- 
oretical horse  power,  we  find  them  supported  by  evidence  and 
cannot  undertake  to  reverse  or  change  these  findings.  Upon 
this  basis,  the  computation  of  the  volume  of  water  which 
plaintiff  is  entitled  to  draw  at  a  head  of  ten  feet,  it  is  con- 
ceded, was  correctly  made  and  amounts  to  31,702  cubic  feet 
per  minute. 
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It  seems  unnecessary  to  mention  other  matters.  The  con- 
clusions of  law  of  the  circuit  court,  except  as  above  modified, 
are  all  approved,  and  the  judgment  must  be  affirmed. 

By  the  Court. — Judgment  affirmed.  Attorneys'  fees  off- 
set No  printing  to  be  taxed,  or  other  disbursement 
Plaintiff  to  pay  clerk's  f  ees, 

£l£ewin,  J.,  took  no  part 


City  of  Marinette  and  another,  Eespondents,  va  Good- 
moH  Transit  Company,  Appellant 

March  n—April  8,  191S. 

Bridges:  CoUiaion:  Negligence:  Liability  for  injury  to  bridge:  Con- 
tributory negligence:  Absence  of  lights  prescribed  by  federal 
authorities:  Questions  for  jury:  Special  verdict:  Form  and  suf- 
ficiency: Positive  and  negative  testimony, 

1.  If  the  failure  to  maintain  upon  a  bridge  over  a  navigable  river 

the  lights  prescribed  by  the  federal  lighthouse  board  did  not 
and  could  not  contribute  to  cause  a  collision  between  a  vessel 
and  such  bridge,  such  failure  will  not  defeat  a  recovery  of 
damages  for  the  injury  to  the  bridge. 

2.  Even  though  it  appeared  that  the  prescribed  lights  were  better 

than  those  maintained  on  the  bridge,  yet  evidence  tending  to 
show  that  the  steamboat  ran  into  the  bridge  without  giving 
any  signal;  that  the  captain  had  notice,  in  time  to  have  avoided 
the  collision,  that  the  bridge  was  not  open;  and  that  in  fact  he 
had  all  the  notice  and  knowledge  that  he  would  have  had  if 
the  lights  required  by  the  lighthouse  board  had  been  main- 
tained, was  sufficient  to  warrant  the  Jury  in  finding  that  the 
absence  of  the  prescribed  lights  did  not  and  could  not  have 
contributed  to  the  collision. 
8.  A  finding  in  the  special  verdict  in  such  case  that  no  want  of 
ordinary  care  on  the  part  of  the  plaintiffs  (the  cities  main- 
taining the  bridge)  contributed  proximately  to  the  collision, 
is  held  sufficient,  the  Jury  having  been  instructed  that  they 
could  not  so  find  unless  satisfied  to  a  reasonable  certainty 
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from  the  evidence  that  the  absence  of  the  prescribed  lights 
could  not  in  any  way  have  contributed  to  the  injury  and  no 
objection  having  been  made  to  the  form  of  the  verdict 
4.  Testimony  of  a  bridge  tender,  who  was  on  the  bridge  and  whose 
duty  it  was  to  watch  boats  going  up  and  down  the  river  and  to 
listen  for  the  blowing  of  whistles*  that  he  watched  the  steam- 
boat in  question  coming  in  and  listened  for  a  signal  from  it; 
that  his  mind  was  on  the  whistle  and  he  was  waiting  to  hear 
it;  but  that  no  whistle  was  blown,  was  not  merely  negative 
testimony  and  was  sufficient,  as  against  the  testimony  of  a 
number  of  witnesses  to  the  contrary,  to  raise  a  Jury  question 
as  to  whether  or  not  the  whistle  was  blown. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Marinette 
county:  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

The  city  of  Menominee  in  the  state  of  Michigan,  and  the 
city  of  Marinette  in  the  state  of  Wisconsin,  plaintiffs,  main- 
tained the  bridge  in  question  across  the  Menominee  river  be- 
tween the  said  cities.  On  the  morning  of  July  18,  1907,  at 
about  2 :30  a.  m.,  the  steamer  Carolina,  owned  by  the  defend- 
ant, collided  with  the  bridge  in  question,  damaging  it  to  the 
extent  of  $3,250.  There  is  no  dispute  as  to  the  amount  of 
the  damages,  and  this  action,  is  brought  for  the  recovery 
thereof. 

The  negligence  charged  in  the  complaint  is  in  substance 
that  the  defendant  failed  to  give  warning  of  the  approach  of 
the  steamer  which  collided  with  the  bridge  so  that  the  bridge 
mi^t  be  opened  for  the  steamer  to  pass  through,  and  that  the 
said  steamer  was  so  negligently  and  carelessly  managed  as  to 
run  into  the  bridge  and  cause  the  damage  complained  of. 

The  defendant  answered  admitting  certain  allegations  of 
the  complaint  and  denying  the  material  allegation  respect- 
ing negligence  of  defendant,  and  also  set  up  as  a  separate  de- 
fense failure  on  the  part  of  the  plaintiffs  to  comply  with  the 
rules  of  the  United  States  lighthouse  board  passed  in  pur- 
suance of  an  act  of  Congress  relating  to  lighting  bridges  over 
navigable  rivers,  and  providing  that  all  parties  owning,  occu- 
pying, or  operating  bridges  over  any  navigable  river  shall 
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maintain  at  their  own  expense  from  sunset  to  sunrise  through- 
out the  year  such  li^ts  on  their  bridges  as  may  be  required 
by  the  lighthouse  board  for  the  security  of  navigation;  and 
in  addition  thereto  all  parties  owning^  occupying^  or  operat* 
ing  any  bridge  over  any  navigable  river  shall  in  any  event 
maintain  all  lights  on  their  bridge  that  may  be  necessary  for 
the  security  of  navigation.  And  the  answer  further  alleged 
not  only  failure  to  comply  with  the  rules  of  the  lighthouse 
board,  but  also  failure  to  maintain  any  proper  lights  on  said 
bridge. 

Motions  for  nonsuit  and  directed  verdict  in  favor  of  the 
defendant  were  denied,  atid  the  jury  returned  the  following 
verdict: 

"(1)  Were  three  blasts  of  the  whistle  on  the  Carolina 
blown  in  the  usual  place  for  signaling  its  approach  to  and 
intent  to  go  through  the  bridge  i    A.  No. 

"(2)  Were  the  red  lights  on  top  of  the  center  of  the  draw, 
and  the  two  lights  at  its  end  on  die  east  side,  usually  main- 
tained by  the  plaintiffs,  burning  at  the  time  the  Carolina 
struck  the  bridge?    A.  Yes.    . 

"(3)  Was  the  defendant  negligent  in  so  running  the  Car- 
olina as  to  permit  her  to  strike  the  bridge?    A.  Yes. 

"(4)  If  your  answer  to  the  third  question  should  be  TTes,^ 
then  answer  this:  Was  said  negligence  a  proximate  cause  of 
the  collision  with  and  injury  to  the  bridge?     A.  Yes. 

"(5)  If  your  answer  to  the  third  and  fourth  questions 
should  be  'Yes,*  then  answer  this :  Did  any  want  of  ordinary 
care  on  the  part  of  the  plaintiffs  contribute  proximately  to 
the  collision  with  and  injury  to  the  bridge  ?    A.  No/' 

The  usual  motions  were  made  after  verdict  for  change  of 
answers  in  the  special  verdict  and  for  new  trial,  which  were 
denied,  and  judgment  rendered  in  favor  of  the  plaintiffs, 
from  which  this  appeal  was  taken. 

Charles  E.  Kremer  and  H.  L.  Frink,  for  the  appellant 
For  the  respondents  there  was  a  brief  by  L.  D.  Eastman 
and  John  0.  Miller,  and  oral  argument  by  Mr.  Eastman, 
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Kebwin,  J.    1.  It  is  first  insisted  by  counsel  for  appeUant 
that  the  court  below  erred  in  overruling  defendant's  motion 
for  nonsuit  made  at  the  close  of  the  plaintiffs'  evidence.    This 
contention  is  based  mainly  upon  the  proposition  that  it  ap- 
peared  from  the  plaintiffs'  showing  that  the  rules  of  the  light- 
house board  respecting  li^ts  to  be  maintained  upon  the 
bridge  under  authority  of  act  of  Congress  were  not  complied 
with.    It  is  contended  that  the  regulations  of  the  lighthouse 
board  have  the  force  of  a  federal  statute  and  must  be  recog- 
nized by  the  court  as  the  law.    It  is  conceded  that  the  lights 
prescribed  by  the  lighthouse  board  were  not  maintained  upon 
Uie  bridge.     Under  repeated  decisions  of  the  federal  courts 
in  admiralty  cases  it  has  been  ruled  that  where  such  lights 
have  not  been  maintained,  and  a  collision  occurs,  it  is  incum- 
bent upon  the  party  in  default  to  show  that  the  absence  of 
such  lights  not  only  did  not  but  could  not  have  caused  the 
injury.     Smith  v.  Shakopee,  103  Fed.  240;  The  Pennsyl- 
vania, 19  Wall.  125 ;  Belden  v.  Chase,  150  U.  S.  674,  699, 
14  Sup.  Ct.  264;  The  MaHello,  153  U.  S.  64,  14  Sup.  Ct. 
723.     These  decisions  of  federal  courts  arising  on  questions 
depending  upon  acts  of  Congress  are  entitled  to  weight  with 
Uiis  court,  if  not  controlling. 

The  case  was  tried  in  the  court  below  upon  the  law  as  laid 
down  in  the  foregoing  federal  decisions,  as  appears  from  the 
able  opinion  of  the  trial  judge  in  the  record.  As  will  be  seen 
from  the  foregoing  decisions,  the  federal  courts  have  quite 
uniformly  held  to  a  strict  adherence  to  the  requirements  of 
the  law  in  relation  to  lights  and  signals,  and  that  no  excep- 
tion can  be  made  unless,  as  is  said,  ^^the  breach  of  regulations 
could  not  have  been  a  contributing  cause  of  the  disaster."  But 
if  the  default  in  obeying  regulations  be  not  a  contributing 
cause,  then  such  default  will  not  defeat  recovery.  The  Fan- 
me,  11  Wall.  238. 

There  is  evidence  on  the  part  of  the  plaintiffs  tending  to 
show  that  the  captain  in  charge  of  the  Carolina,  at  the  time 
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of  the  collision  and  for  many  years  prior  thereto,  was  famil- 
iar with  the  harbor  and  with  the  lights  used  on  the  draw; 
that  lights  were  exhibited  on  the  bridge  at  the  time  of  the 
collision,  as  usual,  sufficient  to  give  warning  that  the  bridge 
was  not  open ;  that  at  the  time  of  the  collision  the  night  was 
clear,  so  the  bridge  could  have  been  seen  from  the  Carolina 
coming  up  the  river  at  a  distance  of  from  400  to  500  feet  so 
as  to  observe  whether  the  bridge  was  being  opened ;  that  the 
whistle  of  the  Carolina  was  not  blov^n  as  a  signal  to  open  the 
bridge  at  the  proper  place,  and  was  not  blown  at  all  until  im- 
mediately before  the  steamer  struck  the  bridge  and  not  in 
time  so  that  the  bridge  could  have  been  opened  in  time  to 
avoid  the  collision ;  that  the  Carolina  collided  with  the  bridge 
and  caused  the  injury.  We  think  the  evidence  was  ample  to 
carry  the  case  to  the  jury,  therefore  the  motion  for  a  non- 
suit was  properly  overruled. 

2.  It  is  contended  that  the  court  erred  in  denying  defend- 
ant's motion  for  a  directed  verdict  at  the  close  of  all  the  evi- 
dence. In  addition  to  the  point  that  the  absence  of  lights  re- 
quired by  the  lighthouse  board  was  ground  for  a  nonsuit, 
counsel  for  appellant  further  insist  that  upon  all  the  evidence 
a  verdict  should  have  been  directed  for  defendant,  and  an  at- 
tempt is  made  to  support  this  contention  on  two  grounds, 
which  will  be  briefly  referred  to. 

First,  it  is  said  that  several  witnesses  testified  that  the  gov- 
ernment lights  were  much  better  than  those  maintained  on 
the  bridge,  and  that  the  evidence  shows  that  the  absence  of 
government  lights  contributed  to  bringing  about  the  collision. 
Second,  it  is  insisted  that  the  evidence  on  the  part  of  appel- 
lant establishes  beyond  controversy  that  the  whistle  on  the 
Carolina  was  blown  as  a  signal  for  the  opening  of  the  bridge, 
and  that  this  fact  is  established  by  the  positive  evidence  of 
twelve  witnesses,  while  the  evidence  on  the  part  of  the  re- 
spondents is  negative,  therefore  there  was  not  sufficient  evi- 
dence upon  the  point  to  carry  the  question  to  the  jury,  but 
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that  as  matter  of  law  it  was  established  that  the  whistle  was 
blown. 

The  first  of  these  propositions  as  regards  government  li^ts 
we  consider  the  more  serious  question^  but  we  are  convinced 
that  there  is  sufficient  basis  in  the  evidence  to  warrant  the 
jury  in  finding  that  the  absence  of  such  lights  did  not  and 
could  not  have  contributed  to  the  collisioiL 

True^  the  evidence  shows  that  the  government  lights  were 
better  than  those  maintained  on  the  bridge ;  but  the  evidence 
also  tends  to  show  that  the  captain  in  charge  of  the  steamer 
discovered  that  the  bridge  was  not  open  when  200  feet  from 
it,  and  that  he  could  stop  the  vessel  when  going  at  the  rate 
of  two  and  one-half  miles  an  hour  in  a  distance  of  160  feet, 
and  that  the  steamer  was  going  at  the  rate  of  two  and  one-half 
miles  an  hour  when  within  two  or  three  hundred  feet  of  the 
bridge;  that  the  lookout  reported  to  the  captain  when  about 
500  feet  from  the  bridge  that  it  was  not  open.  The  mere  fact 
that  the  government  li^ts  were  better  and  would  show  more 
plainly  the  situation  is  not  the  important  question,  but 
whether  the  lights  maintained  upon  the  bridge,  in  connection 
with  the  captain's  knowledge  of  the  situation  and  the  fact 
that  he  knew  that  the  bridge  was  not  open  in  time  to  have 
avoided  the  collision,  were  sufficient  to  warrant  the  jury  in 
finding  that  the  absence  of  the  government  lights  did  not  and 
could  not  have  contributed  to  the  collision.  Blanchard  v. 
New  Jersey  3.  B.  Co.  59  N.  T.  292 ;  The  Weruma,  19  Wall. 
41 ;  The  City  of  Washington,  92  U.  S.  31. 

Under  the  repeated  decisions  of  this  court,  if  there  is  any 
credible  evidence  which,  if  undisputed,  would  entitle  the  jury 
to  find  for  the  plaintiff,  a  verdict  should  not  be  directed  for 
the  defendant. 

'^The  simple  question  is,  whether  the  evidence  in  behalf  of 
the  plaintiff,  had  it  remained  undisputed,  and  giving  it  the 
most  favorable  construction  it  will  legitimately  bear,  includ- 
ing all  reasonable  inferences  from  it,  is  sufficient  to  justify 
Vol.  163  —  7 
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ft  verdict  in  favor  of  the  plaintiff."     Spensley  v.  Lancashire 
Ins.  Co.  54  Wis.  433,  11  N.  W.  894. 

Moreover,  we  have  the  decision  of  the  learned  trial  judge 
overruling  the  motion  for  a  directed  verdict  and  passing  upon 
the  sufficiency  of  the  evidence.  Deference  is  due  to  his  con- 
clusions involving  the  sufficiency  of  the  evidence  to  carry  the 
case  to  the  jury.  Nolan  v.  Kroening,  130  Wis.  79,  109  N. 
W.  963 ;  Murdoch  v.  B.,  D.  L.  &  J.  B.  Co.  147  Wis.  100, 
132  N.  W.  979 ;  McCune  v.  Badger,  126  Wis.  186,  105  N. 
W.  667 ;  Slam  v.  L.  8.  T.  <6  T.  B.  Co.  162  Wis.  426,  140  N. 
W.  30. 

A  very  vigorous  contention  is  made  by  counsel  for  appel- 
lant to  the  point  that  upon  the  showing  made  the  jury  could 
not  find  that  the  absence  of  government  lights  on  the  bridge 
ih  accordance  with  the  regulations  of  the  lighthouse  board 
did  not  and  could  not  contribute  to  the  collision.  We  cannot 
agree  with  counsel  in  this  position.  Under  the  well  estab- 
lished rule  of  this  court,  we  think  the  evidence  in  favor  of 
the  plaintiffs,  giving  it  the  most  favorable  construction  it 
will  legitimately  bear,  including  all  reasonable  inferences 
from  it,  is  sufficient  to  support  a  verdict  for  the  plaintiffs 
upon  this  question. 

The  jury  were  entitled  to  find  on  the  evidence  that  the  Car- 
olina ran  into  the  bridge  without  giving  any  signal,  and  that 
the  captain  had  notice  that  the  bridge  was  not  open  in  time 
to  have  avoided  the  collision,  and  in  fact  had  all  the  notice 
and  knowledge  that  he  would  have  had  had  the  lights  re- 
quired by  the  lighthouse  board  been  on  the  bridge.  Under 
such  circimistances  it  is  clear  that  the  motion  to  direct  a  ver- 
dict for  defendant  was  properly  overruled.  Wis.  F.  L.  Co.  v. 
Billiard,  119  Wis.  320,  96  N.  W.  833 ;  Goldman  v.  FidelUy 
it  D.  Co.  125  Wis.  390,  104  N.  W.  80;  Lam  Yee  v.  State, 
132  Wis.  527,  112  K  W.  425;  Ellison  v.  C.  &  N.  W.  B.  Co. 
143  Wis.  603,  128  N.  W.  428;  Kersten  v.  Weichnum,  135 
Wis.  1,  114  K  W.  499 ;  Zentner  v.  Oshkosh  G.  L.  Co.  126 
Wis.  196,  105  N.  W.  911. 
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It  is  further  insisted  by  counsel  for  appellant  that  there 
is  no  credible  evidence  before  this  court  sustaining  the  propo- 
sition that  the  whistle  was  not  blown.  XJ^pon  this  point  ^e 
think  counsel  is  in  error,  and  we  need  not  repeat  the  rule  of 
this  court  before  stated  on  the  question  of  sufficiency  of  the 
evidence  to  carry  the  case  to  the  jury.  The  contention  of  ap- 
pellant under  this  head  is  that  respondents'  testimony  is  neg- 
ative merely,  therefore  not  sufficient  to  raise  a  jury  question. 
True,  a  large  number  of  witnesses  who  were  in  position  to 
know  testified  positively  that  the  whistle  was  blown,  and  there 
is  considerable  testimony  negative  in  its  character  on  the  part 
of  the  respondents  to  the  effect  that  the  whistle  did  not  blow. 
However,  there  is  some  testimony  on  the  part  of  the  respond- 
ents that  cannot  be  r^arded  as  negative  testimony.  Edward 
Berg,  who  was  bridge  tender  on  the  night  in  question,  and 
whose  duly  it  was  to  watch  boats  going  up  and  down  the  river 
and  listen  for  the  blowing  of  whistles  and  attend  to  the  lights 
on  the  bridge,  testified  that  he  was  expecting  the  Carolina  in 
that  night,  and  saw  it  in  the  bay  just  outside  the  lighthouse 
and  watched  it  coming  in ;  that  he  was  watching  for  the  whis- 
tle, watching  for  a  signal  from  the  Carolina,  and  watched  it 
until  it  came  up  to  the  bridge  and  ran  into  it,  and  did  not 
hear  the  boat  blow  any  whistle.  He  further  testified  that  he 
never  thought  the  boat  was  going  through  the  draw,  because 
no  whistle  was  blown. 

^^I  can't  tell  how  fast  he  was  going,  as  my  mind  was  on 
the  whistle.  I  was  waiting  to  hear  the  whistle.  ...  If  he 
had  been  going  fast  I  don't  think  it  would  have  made  any  im- 
pression in  my  mind,  as  my  mind  was  on  the  whistle.  I  did 
not  release  the  lever  and  unlock  the  bridge  because  he  did  not 
blow  for  it,  and  I  did  not  know  he  wanted  the  bridge  open 
until  he  hit  it'' 

The  testimony  of  Berg,  imder  the  well  established  doctrine 
of  this  court,  was  sufficient  to  raise  a  jury  question  as  to 
whether  or  not  the  whistle  was  blown.  Urbaneh  v.  C,  M.  & 
St.  P.  R.  Co.  47  Wis.  59,  65,  1  N.  W.  464 ;  Joannes  v.  MiJr 
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lerd,  90  Wis-  68,  62  N.  W.  916.  The  evidence  of  Berg  on 
the  question  referred  to,  thou^  negative  in  form,  was  really 
affirmative  in  essence.  Joaames  v.  MiUerd,  9wpra;  UrbaneJe  v. 
C,  M.  <fe  8t.  P.  B.  Co.,  supra;  Sobey  v.  Thomas,  89  Wis. 
317;  SheJeey  v.  Eldredge,  71  Wis.  688,  87  N.  W.  820;  Steinr 
hofel  V.  C,  M.  <fi  8t  P.  B.  Co.  92  Wis.  123,  66  N.  W.  862 ; 
Brown  v.  MUwauJeee  E.  B.  &  L.  Co.  148  Wis.  98,  133  N. 
W.  689.  The  case  last  cited  is  especially  in  point  on  the  ques- 
tion now  under  consideration.  The  point  was  whether  a 
go!Dg  on  a  street  car  was  sounded.  The  plaintiff  testified  that 
he  was  listening  for  the  gong  and  did  not  hear  it.  The  mo- 
torman  testified  that  he  sounded  the  gong.  The  questi(m 
arose  on  the  charge  to  the  jury,  and  the  court  held  that  the 
evidence  was  not  purely  negative,  it  appearing  that  there  was 
nothing  to  interfere  with  plaintiff's  hearing,  and  that  he  was 
in  a  position  where  he  could  have  heard  the  gong  if  sounded. 

We  are  convinced  that  the  jury  were  entitled  to  find  from 
the  evidence  that  the  whistle  was  not  blown. 

The  jury  answered  the  fifth  question  in  the  negative, 
thereby  finding  that  there  was  no  want  of  ordinary  care  on 
the  part  of  the  plaintiffs  which  contributed  proximately  to 
the  collision  with  and  injury  to  the  bridge.  On  this  ques- 
tion the  court  below  charged  the  jury,  in  effect,  that  the  ab- 
sence of  the  lights  required  by  the  lighthouse  board  raised  a 
presumption  of  negligence,  and  that  the  law  required  the  jury 
to  find  that  the  plaintiffs  were  guilty  of  contributory  negli- 
gence because  they  did  not  have  those  lights,  unless  the  testi- 
mony in  the  case  satisfied  the  jury  that  the  absence  of  such 
lights  not  only  might  not  but  could  not  in  any  way  have  con- 
tributed to  the  collision,  and  that  unless  they  were  satisfied 
to  a  reasonable  certainty  from  the  evidence  that  the  absence 
of  lights  which  the  law  required  could  not  have  contributed 
to  the  collision,  they  must  answer  the  fifth  question  in  the  af- 
firmative. No  objection  was  made  to  the  form  of  the  verdict 
and  no  request  made  to  submit  any  additional  questions,  and 
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no  exception  was  taken  to  the  charge.  We  are  satisfied  that 
the  answers  to  the  questions  submitted  in  the  special  verdict 
are  supported  by  the  evidence,  and  that  no  error  was  com- 
mitted upon  the  trial 

By  the  Court. — ^The  judgment  of  the  court  below  is  af- 
firmed* 


HEBNiNGy  Administratrix,  Bespondent,  vs.  Holt  Luicbbb 

CoMPAinr,  Appellant 

March  n—AprH  8, 1918. 

Master  and  servant:  Death  caused  J>y  unguarded  shafting:  Detega- 
tion  of  master's  duty:  Respansihility  of  servant:  Contributory 
negligence:  huMoating  machinery  in  motion:  Questions  for 
jury:  BpeciaX  verdict:  Bufflciency:  Damages:  Burial  expenses. 

1.  An  employer  upon  whom  the  statute  Imposes  the  duty  of  se- 

curely guarding  shafting  which  Is  so  located  as  to  be  dan- 
gerous to  employees  camiot  evade  such  duty»  as  to  a  subordi- 
nate employee,  by  a  mere  direction  to  him,  given  through  a 
superintendent  or  foreman,  to  assist  in  erecting  or  assembling 
the  machinery  In  question,  in  the  erection  or  assembling  of 
which  other  employees  superior  to  him  in  authority  are  also 
engaged  at  the  time. 

2.  In  an  action  for  death  of  an  engineer  which  resulted  from  his 

being  caught  on  an  unguarded  shaft  connected  with  a  station- 
ary engine,  the  evidence  is  held  to  sustain  a  finding  by  the 
Jury  that  defendant  did  not  intrust  to  the  decedent  the  duty  of 
getting  the  engine  and  its  attachments  in  proper  condition  for 
use. 

8.  The  mere  fact  that  an  employee  had  an  opportunity  on  his  own 
initiative  to  devise  and  place  a  guard  upon  an  exposed  shaft  is 
not  sufficient  to  relieve  the  employer  from  liability  for  injury 
sustained  by  such  employee  as  a  consequence  of  the  shaft  be- 
ing unguarded. 

4.  A  special  verdict  finding,  among  other  things,  that  the  unguarded 
shaft  by  which  an  employee  of  defendant  was  injured  was  so 
located  as  to  be  dangerous  to  defendant's  employees  in  the  dis- 
charge of  their  duty  while  using  ordinary  care,  and  negativing 
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contribatory  negligence,  is  held  sufficient,  although  there  was 
no  specific  finding  of  defendant's  negligence  or  of  proximate 
causation. 

6.  Whether  or  not  the  plaintilTs  intestate,  who  was  tAtalLy  injured 
as  a  result  of  being  caught  on  a  revolving  shaft  connected  with 
a  stationary  engine  which  he  was  engaged  in  lubricating,  was 
guilty  of  a  want  of  ordinary  care  in  failing  to  stop  the  engine 
before  attempting  to  apply  the  lubricant,  is  held  in  this  case 
to  have  been*  a  question  for  the  Jury. 

6.  Where  defendant's  negligence  is  claimed  to  have  caused  fatal 
injury  to  plaintiff's  intestate  and  it  is  sought  to  recover  both 
the  damages  accruing  to  the  decedent  and  those  accruing  to 
his  surviving  parents,  burial  expenses  may  be  recovered  under 
either  cause  of  action;  but  when  the  action  is  brought  for 
death  and  for  the  benefit  of  relatives  who  have  no  duty  of  in- 
terment cast  upon  them  by  law,  that  item  of  damages  should 
not  be  included  in  an  award  under  the  death  statute. 

Apfeai*  from  a  judgment  of  the  circuit  court  for  Mari- 
nette county:  £.  B.  Belden,  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Quarles,  Spence  <£ 
Quarles,  attorneys,  and  J.  A.  Fish,  of  counsel,  and  oral  ar- 
gument by  Mr.  Fish. 

Pierre  Martinecm,  for  the  respondent. 

Timlin,  J.  The  complaint  in  this  cause  averred  that 
plaintiff's  decedent,  John  Heming,  on  August  1,  1910,  while 
in  the  employment  of  defendant  and  engaged  in  performing 
the  duties  of  such  employment,  came  to  his  death  in  conse- 
quence of  being  caught  on  a  revolving  shaft  so  located  as  to 
be  dangerous  to  the  employees  of  defendant  in  the  discharge 
of  their  duties ;  that  the  defendant  negligently  permitted  this 
shaft  to  be  unguarded  and  unfenced.  One  count  of  the  com- 
plaint sought  to  recover  damages  accruing  to  the  decedent  and 
another  damages  accruing  to  his  surviving  father  and  mother, 
a  combination  which  is  permissible  under  our  statutes.  The 
jury  awarded  under  the  first  count  above  referred  to  (being 
the  second  count  of  the  complaint)  $1,227,  which  included 
an  item  of  $107  for  burial  ejq>enses,  and  under  the  second 
count  $2,500. 
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Special  Verdict. 

"(1)  Did  the  defendant,  the  Holt  Lumber  Company,  in- 
trust to  John  Heming  the  duty  of  getting  the  engine  and 
its  attachments  in  proper  condition  for  use  at  Townsend? 
A.  No. 

"(2)  Had  the  defendant  the  right,  in  the  exercise  of  or- 
dinary care,  to  believe  that  John  Heming  would  properly 
guard  the  shaft  before  operating  the  engine  ?    A.  No. 

"(3)  Was  the  shaft  by  which  John  Heming  was  injured 
80  located  as  to  be  dangerous  to  defendant's  employees  in  the 
discharge  of  their  duty  while  using  ordinary  care  ?    A.  Yes. 

'^(4)  Did  any  want  of  ordinary  care  on  the  part  of  John 
Heming  proximately  contribute  to  his  injury  and  death! 
A.  No- 

'^(5)  What  sum  of  money  would  reasonably  compensate 
John  Heming  for  the  damages  caused  to  him  by  reason  of  his 
injury  in  question?  A.  (a)  Fain  and  suffering,  $1,000. 
(b)  Expenses  of  medical  treatment,  $120.  (c)  Burial  ex- 
penses, $107. 

'^(6)  What  sum  of  money  will  reasonably  compensate  the 
father  and  mother  of  John  Heming,  deceased,  for  the  death 
of  their  said  son  ?    A.  $2,500." 

Appellant  contends  that  the  evidence  shows  without  dis- 
pute that  the  decedent  was  by  his  employment  charged  with 
the  duty  of  putting  the  engine  in  question  and  its  attach- 
ments, including  the  shaft,  in  proper  condition  for  use,  and 
also  had  chaige  and  control  of  the  operation  of  such  engine, 
and  upon  this  hypothesis  bases  two  conclusions  of  law,  either 
of  which,  it  contends,  relieves  it  from  liability,  viz. :  (1)  the 
decedent  having  been  charged  by  his  employer  with  and  hav- 
ing assumed  the  duty  of  putting  the  engine  and  its  attach- 
ments into  proper  condition,  was  negligent  in  not  guarding 
or  fencing  the  shaft  if  it  was  so  located  that  the  law  required 
it  to  be  fenced  or  guarded,  hence  cannot  recover;  (2)  deced- 
ent should  in  the  exercise  of  ordinary  care  have  stopped  the 
engine  before  attempting  to  lubricate  the  bearings  of  the 
shaft  in  question. 

Without  conceding  the  legal  accuracy  of  the  first  condu- 
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sion,  it  is  manifest  that  no  such  question  arises  if  the  first  an- 
swer of  the  special  verdict  is  supported  by  evidence.  W.  A. 
Holt,  the  vice-president  and  manager  of  defendant,  gave  di- 
rections to  one  Ferguson,  foreman  of  one  of  defendant's  mills 
and  a  mechanic,  to  erect  a  hoist  for  handling  logs  at  Town- 
send,  using  machinery  for  that  purpose  which  defendant  had 
on  hand  at  another  place.  Fart  of  this  hoist  consisted  of  a 
portable  steam  engine  and  boiler  so  constructed  that  the  en- 
gine, driving  shaft,  and  fly-wheels  were  fastened  on  top  of 
the  boiler,  and  this  outfit  was  brought  from  Ontonagon  to 
Oconto,  where  one  of  the  fly-wheels  was  taken  off  and  left, 
thus  leaving  the  end  of  the  shaft  which  formerly  carried  this 
fly-wheel  projecting,  exposed,  and  having  a  key  seat  grooved 
in  the  side  of  its  projecting  end.  Holt  and  Ferguson  were  at 
Oconto,  and  there  the  latter  worked  on  the  outfit  under  the 
directions  of  Holt,  and  from  there  the  outfit  was  sent  to 
Townsend  to  be  set  up  and  put  in  place.  But  this  setting  up 
and  putting  in  place  could  not  change  and  was  not  intended 
to  change  the  relative  position  of  the  boiler,  engine,  and  shaft 
That  was  fixed.  Ferguson,  acting  under  Holt,  also  went  to 
Townsend  to  erect,  assemble,  or  help  in  the  erection  and  as- 
sembling of  this  machinery,  and  there  was  also  sent  up  a  mill- 
wright or  carpenter  named  McKalson.  Subordinate  to  Holt 
was  Paul  McDonald,  superintendent  of  all  the  logging  work 
on  the  Oconto  river,  and  this  hoisting  plant  was  under  his 
supervision.  Under  Paul  McDonald  was  a  subordinate  fore- 
man named  Ed  Hereld,  whose  duty  it  was  to  look  after  the 
job  at  ToTiTisend  and  get  the  hoist  ready,  and  who  had  charge 
of  the  men  there  to  do  the  loading  and  putting  up  the  hoist 
Paul  McDonald  employed  the  decedent  and  told  him  to  put 
up  the  engine  and  hoist  and  fit  up  the  engine.  He  testifies 
that  he  looked  to  Homing  for  the  erection  and  getting  into 
condition  of  this  engine  at  Townsend.  Mr.  Holt  testifies  that 
Hereld  was  foreman  at  the  hoist  under  McDonald  and  that 
he  had  power  to  hire  and  discharge  any  man  in  the  crew,  and 
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the  crew  consisted  of  an  engineer,  fireman,  the  men  that  ran 
the  jaimner,  men  that  worked  the  cars  loading,  men  bucking 
the  logs  up  the  slides  and  working  on  the  river.  True,  he 
also  testified  that  Hereld  had  never  had  any  authority  to  hire 
or  discharge  an  engineer.  It  is  quite  manifest  that  Herning 
was  a  subordinate  below  the  rank  of  superintendent  or  fore- 
man whom  the  foreman  himself,  subordinate  to  Superintend- 
ent Holt,  directed  to  assist  in  the  erection  and  placing  of  the 
machinery.  Several  others  superior  to  Herning  were  like- 
wise directed  by  authority  superior  to  the  foreman  who  di- 
rected Herning  or  of  equal  rank  with  such  foreman.  From 
this  it  appears  that  the  answer  of  the  jury  to  the  first  ques- 
tion above  quoted  is  well  supported  by  evidence.  Certainly 
Holt,  Ferguson,  and  Paul  McDonald  were  the  superiors  of 
Herning,  and  there  is  fair  ro(»n  for  the  inference  by  the  jury 
that  Hereld  and  McKalson  were  also  suoh  superiors  in  the 
matter  of  assembling,  placing,  and  operating  the  hoist. 

If  the  defendant  corporation  could  pass  the  statutory  duty 
of  covering  this  shaft  down  along  the  line  of  its  employees 
until  it  reached  the  engine  driver,  who  was  told. by  the  sub- 
ordinate foreman  employing  him  that  he  should  assemble 
and  place  the  madiinery,  which  under  the  circumstances  in 
evidence  must  have  meant  to  aid  in  the  assembling  and  plac- 
ing thereof,  the  statute  would  soon  become  a  dead  letter.  De- 
cedent's superior  who  planned  and  laid  out  the  work  failed 
to  provide  a  guard  for  this  exposed  shaft;  so  did  the  next  in 
authority,  and  the  next  The  position  or  location  of  the  shaft 
with  reference  to  its  distance  f nmi  the  floor  and  its  relation 
to  the  bearings  thereon  requiring  lubricaticm  could  not  be 
changed  by  the  decedent  or  any  one  else  without  an  entire  re- 
construction of  the  engine,  which  could  only  be  done  in  a  ma- 
chine shop.  The  most  that  can  be  said  on  the  evidence  is 
that  the  plaintiff  had  the  opportunity  on  his  own  initiative 
to  devise  and  place  a  guard  upon  the  exposed  shaft  So  or- 
dinarily has  any  workman.    The  statute  places  this  duty  upon 
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the  employer.  He  cannot  evade  it  by  merely  ordering  a  sub- 
ordinate employee  to  erect  or  assemble  the  machinery,  in  the 
erection  or  assembling  of  which  the  superiors  are  also  en- 
gaged at  the  time.  Had  a  guard  been  supplied  by  the  em- 
ployer which  the  decedent  neglected  to  put  in  place,  a  differ^ 
ent  question  might  arise.  We  are  satisfied  that  the  answer  of 
the  jury  to  the  first  question  is  well  supported  by  evidence 
and  that  the  first  proposition  advanced  by  appellant  does  not 
arise  in  this  case.  There  are  also  other  contentions  of  appel- 
lant hinging  upon  the  theory  that  it  was  the  duty  of  deced- 
ent, not  that  of  his  employer,  to  cover  the  shaft  in  question, 
all  of  which  must  be  overruled  without  extended  comment. 

The  special  verdict  is  substantially  similar  to  that  in  WU- 
lette  V.  Rhinehnder  P.  Co.  145  Wis.  687,  180  N.  W.  853, 
upon  which  judgment  was  ordered  by  this  court  for  the  plaint- 
iff provided  he  consent  to  a  reducticm  of  damages,  and  sudi 
verdict  is  sufficient. 

With  reference  to  the  fourth  question  of  the  special  ver- 
dict the  case  is  closer.  Decedent  could  have  stopped  the  en- 
gine for  the  purpose  of  lubricating  the  bearings  in  questicm. 
Was  he  imperatively  required  to  do  so  in  the  sense  that  his 
omission  to  take  this  precaution  was  negligence  in  law  t  On 
this  point  the  case  is  somewhat  similar  to  Koch  v.  Wis.  P.  C. 
Co.  162  Wis.  488,  140  K  W.  37.  There  the  person  injured 
was  an  engine  driver,  had  power  and  authority  to  shut  down 
the  engine,  but  undertook  to  oil  the  bearings  while  in  motion. 
There  the  emergency  was  an  order  to  try  some  new  lubricant 
which  the  master  desired  to  experiment  with  without  delay. 
Here  the  emergency  was  the  discovery  of  a  hot  box.  In  the 
former  case,  instead  of  shutting  down  the  engine  to  oil,  Koch 
attempted  to  oil  while  the  engine  was  in  motion.  Here  the 
same  thing  was  done.  In  Monahan  v.  Fairbanks-Morse  Mfg, 
Co.  147  Wis.  104,  132  N.  W.  983,  the  act  of  reaching  over 
a  shaft  in  motion  for  the  purpose  of  filling  grease  cups  was 
held  not  to  constitute  contributory  negligence  as  matter  of 
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law,  the  plaintiff  being  unaware  of  the  presence  of  the  ex- 
posed set-screw.  In  WiUette  v.  Rhinelander  P.  Co.  145  Wis. 
687,  130  N.  W.  868,  the  plaintiff  was  injured  while  oiling 
machinery  so  located  as  to  be  dangerous  to  an  oiler  in  the 
disdiarge  of  his  duty  using  ordinary  care,  while  such  machin- 
ery was  in  motion.  The  jury  found  absence  of  contributory 
ne^igence.  The  trial  court  changed  that  answer  so  as  to  find 
contributory  negligence.  This  court  reversed  the  judgment 
and  permitted  the  plaintiff  to  take  judgment  for  a  stated 
amount  of  damages.  See,  ako,  Klotz  r.  Power  &  M.  M.  Co. 
186  Wis.  107,  116  N.  W.  770.  In  the  instant  case  the  en- 
gine was  not  in  operation  long  enough  to  enable  the  jury  to 
say  that  any  r^ular  practice  obtained  with  reference  to  stop- 
ping the  engine  for  lubrication  or  otherwise  when  the  beaiv 
ings  were  discovered  to  be  heated  frcmi  friction.  Whether  an. 
ordinarily  prudent  man  in  decedent's  position  under  the  cir- 
cumstances existing  in  the  instant  case  would  have  shut  down 
the  engine  and  stopped  work  for  the  purpose  of  putting  the 
graphite  lubricant  upon  the  hot  bearing,  or  would  have  at- 
tempted to  apply  it  as  decedent  did,  was  for  the  jury. 

The  item  of  $107,  assuming  it  to  be  reasonable  in  amount, 
for  burial  expenses,  was  a  charge  against  the  estate  of  deced- 
ent which  his  administrator  must  pay  out  of  the  assets  of  the 
estate.  The  item  of  $1,000  for  pain  and  suffering  was  as- 
sets of  that  estate;  and  the  verdict  allows  as  compensatory 
damages  to  that  estate  in  addition  the  expense  of  medical  at- 
tendance and  the  burial  expenses.  Sec.  8852,  Stats.,  makes 
burial  expenses  a  debt  of  the  estate,  and  it  must  be  paid 
either  out  of  the  $1,000  or  out  of  decedent's  other  property  if 
he  had  any.  In  either  case  it  is  direct  diminution  of  his  es- 
tate caused  by  the  wrongful  act  of  defendant.  It  is  included 
in  the  sum  awarded  under  the  second  count  of  the  ccHuplaint 
and  covered  by  the  fifth  question  of  the  special  verdict  In 
Secard  v.  Rhinelander  L.  Co.  147  Wis.  614,  188  K  W.  45, 
it  was  held  that  such  outlay  was  recoverable  by  a  father  under 
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the  death  statute.  It  may  in  such  case  be  recovered  under 
either  cause  of  action,  but  when  the  suit  is  brou^t  for 
death  and  for  the  benefit  of  such  relatives  as  have  no  duty  of 
interment  cast  upon  them  by  law,  this  item  of  damages  should 
not  be  included  in  an  award  under  the  death  statute. 
By  the  Courts — Judgment  affirmed* 


JoBOBNsoir,  Administrator,  Bespondent^  vs.  Chigaoo  & 

NOBTHWESTESN  lUlLWAT  COMPANT,  Appellant. 

March  It—April  8, 191$. 

RailroadB:  Orade  crossingt:  Safeguards:  Speed  of  trains:  Statutes: 
Construction:  ^Qatesf*  **BJectric  bell:'*  Injury  to  person:  Con- 
trilmtory  negligence:  ^Oross  negligencef*  Proximate  cause, 

1.  The  grade-crossing  statute  (sec  1809,  Stats.),  though  drastic  in 

its  provision^,  is  a  statute  in  favorem  vitw,  and  in  construing 
it,  if  there  be  room  for  two  meanings,  the  courts  should  give 
to  it  such  meaning  as  will  result  in  the  accomplishment  of  the 
legislative  purpose,  rather  than  a  meaning  that  wlU  tend  to 
defeat  that  purpose. 

2.  The  term  "gates,"  as  used  in  that  statute,  means,  not  a  single 

gate,  but  gates  upon  both  sides  of  the  track,  and  to  constitute 
a  compliance  with  the  act,  where  a  railway  company  adopts 
gates  as  a  safeguard,  both  must  be  maintained  and  operated. 

8.  If  a  gate  becomes  temporarily  out  of  conunission  and  its  repcdr 
requires  the  services  of  an  expert  workman  not  immediately  at 
hand,  the  statute  can  be  satisfied  by  the  placing  of  a  flagman 
at  the  crossing  for  the  time  being,  or  the  speed  of  trains  can 
be  temporarily  reduced  to  meet  the  new  situation,  and  it  is 
the  duty  of  the  railway  company  to  adopt  one  or  the  other  of 
these  courses. 

4.  The  running  of  trains  by  a  railway  company  at  a  speed  exceed- 
ing twelve  miles  per  hour  over  a  grade  street  crossing  in  a 
city,  at  a  time  when  the  prescribed  safeguards  are  not  main- 
tained, is  a  violation  of  the  statute  and  an  "omission"  to  com- 
ply with  its  requirements,  and  in  an  action  for  personal  in- 
juries caused  thereby  no  want  of  care  on  the  part  of  the  person 
injured,  less  than  gross  negligence,  will  bar  a  recovery. 
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6.  The  requirement  in  tlie  statute  of  ''an  efficient  electric  alarm 
bell  or  signal  properly  installed  and  in  good  working  order** 
refers  clearly  to  the  well-known  appliance  in  common  use  at 
railroad  crossings,  namely,  a  hell  or  gong  arranged  with  elec- 
tric wires  so  as  to  ring  automatically  and  continuously  so  long 
as  a  car  or  engine  is  on  the  crossing  or  within  a  given  distance 
of  it;  and  a  tower  hell  rung  by  hand  is  not  a  compliance  there- 
with. 

6.  The  term  "gross  negligence,"  incorporated  into  said  sec  1809  by 

ch.  663,  Laws  of  1911,  had,  before  that  law  was  passed,  received 
a  very  certain  and  definite  meaning  in  the  Jurisprudence  of 
this  states  excluding  mere  inadvertence  in  any  degree;  and  it 
must  be  conclusively  presumed  that  the  legislature  knew  of 
such  meaning  and  used  the  words  deliberately,  intending  to 
give  them  their  established  legal  significance. 

7.  As  there  used,  gross  negligence  would  cover  not  merely  a  sui- 

cidal act,  but  any  entry  by  a  person  upon  the  crossing  with  a 
reckless  disregard  of  the  consequences,  not  caring  what  result 
might  happen  to  him  or  to  the  occupants  of  the  train. 

8.  PlaintifTs  intestate,  on  his  way  to  his  work,  approached  a  double- 

track  crossing  with  which  he  was  familiar  and  which  had  been 
for  many  years  protected  by  gates,  and  found  it  occupied  by 
an  engine  and  cars  engaged  in  switching,  with  the  nearer  gate 
down.  Passing  by  the  gate  and  around  the  rear  of  the  switch 
engine  which  still  obstructed  the  walk,  he  was  seen  to  look  up 
the  track,  but  the  jury  found  that  his  view  was  obstructed  by 
smoke  and  steam  from  the  engine.  The  gate  on  the  opposite 
side  was  up  and  he  proceeded  to  cross  at  an  ordinary  walk  and 
was  about  over  the  last  rail  of  the  further  track  when  struck 
by  a  passing  train.  Held,  that  he  was  not  guilty  of  gross  neg- 
ligence as  a  matter  of  law. 

9.  Evidence  showing  the  facts  above  stated  is  held  to  sustain  a 

finding  by  the  jury  that  the  speed  of  the  train,  exceeding  twelve 
miles  per  hour,  was  the  proximate  cause  of  the  death. 
Babkss  and  Mabswatj^,  JJ.,  dissent 

Apphat.  from  a  judgment  of  the  municipal  court  of  Racine 
county :  Wiujam  SMisaDiNO,  Jr.^  Judge.     Affirmed. 

The  plaintiffs  intestate  was  killed  by  a  train  while  cross- 
ing the  defendant's  tracks  at  the  State  street  crossing  in  the 
city  of  Racine.  The  evidence  showed  the  following  state  of 
facts :  State  street  runs  east  and  west  and  crosses  the  tracks 
of  the  defendant  at  grade  and  practically  at  a  right  angle  just 
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north  of  the  defendant's  passenger  station  in  Racine.  It  is 
a  very  busy  street,  and  the  crossing  is  furnished  with  gates 
operated  from  a  tower;  a  bell  is  also  located  in  the  tower, 
which  is  continuously  sounded  by  the  tower  man  when  the 
gates  are  down.  There  is  a  double  track  at  this  point,  Ihe 
east  track  being  used  by  south-bound  trains  and  the  west  track 
by  north-bound  trains.  At  11  o'clock  of  the  night  before  the 
accident  the  east  gates  refused  to  operate  because  of  the  freez- 
ing up  of  some  of  the  air  pipes  or  conduits  by  which  they 
were  controlled  from  the  tower.  This  condition  remained 
until  after  the  accident,  and  the  east  gates  remained  standing 
up  during  the  whole  time.  At  about  8 :30  a.  m.  of  March  8, 
1912,  the  deceased,  a  carpenter  by  occupation,  familiar  with 
the  crossing,  approached  the  crossing  from  the  west,  walking 
on  the  north  sidewalk  of  the  street.  The  tower  bell  was  ring- 
ing as  he  approached.  The  west  gates,  whidi  covered  the 
roadway  of  the  street,  were  down.  There  is  testimony  t^id- 
ing  to  show  that  Ihe  north  arm  of  the  west  gates,  which  nor- 
mally extended  horizontally  across  the  north  sidewalk  of  the 
street,  stood  at  an  angle  of  forty-five  degrees,  but  this  is  dis- 
puted by  the  defendant's  witnesses,  and  also  claimed  to  be 
mechanically  impossible.  As  the  deceased  came  to  the  gates, 
switching  was  being  done  on  the  west  track;  an  engine  headed 
north  with  its  bell  ringing  was  slowly  pushing  a  string  of  ten 
or  eleven  freight  cars  northward.  The  deceased  passed  under 
the  north  gate,  and,  as  the  switch  engine  passed  northward, 
he  stepped  out  into  the  street  and  around  the  south  end  of 
the  tender,  and  into  the  eight-foot  space  between  the  north- 
bound and  south-bound  tracks.  The  testimony  tends  to  show 
that  considerable  smoke  and  steam  escaped  from  the  switch 
engine  and  obscured  the  vision  immediately  north  and  north- 
east of  the  deceased  at  this  time.  He  proceeded  eastward  with- 
out stopping,  and  just  as  he  was  about  to  clear  the  east  rail 
of  the  east  (or  south-bound)  track  a  passenger  train  from 
the  north,  due  at  about  that  time,  struck  him,  causing  instant 
<leath. 
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The  following  special  verdict  vas  returned  by  the  jury : 

"(1)  Was  the  defendant  guilty  of  any  want  of  ordinary 
care  in  failing  to  properly  maintain  and  operate  the  gates,  or 
provide  some  equivalent  safeguard,  at  the  crossing  in  ques- 
tion, at  the  time  said  deceased  was  struck  by  defendant's  en- 
gine?    A.  Yes. 

"(2)  If  you  answer  question  number  1  TTes,'  then  was 
such  want  of  ordinary  care  the  proximate  cause  of  Ihe  death 
of  said  deceased?    A.  Yes. 

"(3)  Did  the  engine  and  train  which  struck  and  killed  de- 
ceased, approach  and  cross  State  street  at  a  rate  of  speed  ex- 
ceeding twelve  miles  an  hour  ?     A.  Yes. 

"(4)  Was  the  defendant  guilty  of  a  want  of  ordinary  care 
in  running  said  train  at  said  rate  of  speed,  at  that  time  and 
place,  under  the  circumstances?    A.  Yes. 

"(5)  If  you  answer  question  number  4  TTes,'  then  was 
such  want  of  ordinary  care  the  proximate  cause  of  the  death 
of  said  deceased  ?    A.  Yes. 

"(6)  Was  deceased's  view  of  the  approaching  south-bound 
train  obstructed  by  smoke  and  steam  from  the  switch  engine, 
as  he  passed  towards  the  east  from  behind  said  engine? 
4.  Yes. 

^'(7)  Was  the  deceased  guilty  of  gross  negligence  in  at- 
tempting to  cross  said  tracks,  under  the  circumstances? 
A.  No. 

**(8)  What  sum  of  money  will  compensate  the  person  or 
persons  entitled  thereto  for  the  death  of  I^els  C.  Jorgenson  ? 

A.  $3,500.'' 

From  judgment  for  the  plaintiff  upon  this  verdict  the  de- 
fendant appeals. 

Edward  M.  Smart,  iot  the  appellant,  cited,  inter  alia.  Lake 
Shore  &  M.  S.  B.  Co.  v.  EUcH,  63  Ohio  St.  320,  58  N.  E. 
812;  Debbins  v.  0.  C.  B.  Co.  154  Mass.  402,  28  N.  E.  274; 
M<»rden  v.  B.  &  A.  B.  Co.  159  Mass.  395,  34  N.  E.  404; 
Cleary  v.  P.  d  B.  B.  Co.  140  Pa.  St.  19,  21  Ad.  242 ;  Shee- 
hanv.P.i&  B.  B.  Co.  166  Pa.  St.  354,  31  AtL  120;  Ludolf 
V.  C.  &  N.  W.  B.  Co.  116  111.  App.  239 ;  Theobald  v.  C,  M. 
&  St.  P.  B.  Co.  75  111.  App.  208 ;  Koester  v.  C.  <&  N.  W. 

B.  Co.  106  Wis.  460,  82  N.  W.  295 ;  Haetsch  v.  C.  <&  N.  W. 
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B.  Co.  87  Wis.  304,  82  K  W.  295 ;  GroesbecJe  v.  C,  M.  <6  8i. 
P.  B.  Co.  93  Wis.  605,  67  N.  W.  1120;  Emery  v.  B.  A  M. 
B.  Co.  173  Mass.  136,  63  N.  E.  278 ;  Douglas  v.  C,  M.  46 
3t.  P.  B.  Co.  100  Wis.  405,  76  N.  W.  366 ;  Holdridge  v. 
MendenhaU,  108  Wis.  1,  83  N.  W.  1109 ;  Coel  v.  Oreen  Bay 
T.  Co.  147  Wis.  229,  133  N.  W.  23. 

Wallace  Ingalls,  attorney,  and  John  B.  Simmons,  of  coun- 
sel, for  the  respondent 

WiNSLOw,  C.  3.  By  sec.  1809  of  the  Statutes  the  legis- 
lature has  endeavored  by  various  imperative  requirements  to 
eliminate  as  far  as  possible  the  dangers  of  the  grade  crossing. 

Sub.  1  of  this  section  prohibits  the  running  of  a  train  or 
locomotive  in  any  incorporated  city  or  village  faster  than 
twelve  miles  per  hour  while  approaching  and  within  twenty 
rods  of  any  grade  street  crossing.  Sub.  2  provides  that  when- 
ever a  railroad  company  ''shall  erect,  maintain  and  operate" 
gates,  or  ''maintain  a  flagman"  at  any  such  grade  crossing, 
a  train  or  locomotive  may  be  run  at  a  speed  not  exceeding 
thirty  miles  an  hour,  and  if  it  shall  maintain  "an  efficient 
electric  bell  or  signal  properly  installed  and  kept  in  good 
working  order,"  at  a  speed  not  exceeding  twenty  miles  an 
hour,  while  approaching  and  withinZ^rods  of  and  while 
crossing  such  grade  crossing.  Sub.  3  provides  for  the  ring- 
ing of  the  engine  bell  continuously  while  approaching  such 
crossings,  except  where  gates  or  flagmen  are  maintained. 
Sub.  4  provides  for  the  blowing  of  the  whistle  and  the  con- 
tinuous ringing  of  the  engine  bell  as  the  engine  approaches 
a  coimtry  grade  crossing.  Sub.  5  requires  the  erection  and 
maintenance  of  signs  at  all  highway  crossings,  and  sub.  6  pro- 
vides that  in  any  action  brought  to  recover  for  personal  in- 
juries or  death,  if  it  appears  that  such  injuries  or  death  was 
caused  by  the  "omission"  of  a  railroad  company  to  comply 
with  any  of  the  requirements  of  the  section,  the  fact  that  the 
person  injured  or  killed  was  guilty  of  any  want  of  ordinary 
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care  oontribnting  to  the  injury  or  death  shall  not  bar  a  re- 
ooTery,  and  no  want  of  care  on  the  part  of  the  person  injured 
or  killed,  ^leaa  dian  gross  negligence/'  shall  bar  such  reoov- 
ery. 

In  the  present  case  it  was  found  upon  8u£Scient  evidence 
that  die  train  which  struck  and  killed  the  deceased  ap- 
proached and  crossed  State  street  at  a  speed  exceeding  twelve 
miles  an  hour;  benoe,  unless  the  defendant  company  main- 
tained either  gates,  a  flagman,  or  an  electric  bell  or  signal  at 
the  crossing,  there  was  dearly  a  violation  of  the  statute  by 
the  railroad  company  in  this  instance,  which,  if  it  proxi- 
mately caused  the  death  of  Jorgenson,  renders  the  railroad 
ccmipany  liaUe  therefor  in  the  absence  of  gross  negligence  on 
his  part 

It  is  argued  by  the  appellant  (1)  that,  as  to  a  foot  pas- 
senger approaching  from  the  west,  the  gates  were  maintained 
within  the  meaning  of  the  law  if  the  west  gates  were  operated^ 
even  thouj^  the  east  gates  were  out  of  commission;  (2)  that 
'^naintain  and  operate"  gates  does  not  mean  to  keep  in  per- 
fect conditi<m  every  minute  whatever  happens,  but  must  be 
reasonably  construed  as  meaning  only  a  duty  to  keep  them 
in  a  state  of  repair,  i.  e.  to  put  cconpetent  operators  in  charge, 
employ  competent^  repair  men,  and  use  reasonable  diligence 
to  keep  the  same  in  continuous  operation;  (3)  that  neither 
the  failure  to  have  the  east  gate  down  nor  the  maintaining 
of  a  speed  exceeding  twelve  miles  an  hour,  in  the  absence  of 
gates  or  a  bell,  can  be  held  to  be  an  omission  to  ^'comply  with 
the  requirements"  of  the  statute. 

We  are  not  disposed  to  adopt  any  narrow  or  restricted  view 
of  the  requiremeits  of  this  statute*  It  is  said  to  be  a  drastic 
statute,  and  there  is  more  or  less  truth  in  the  statement.  It 
is  also,  however,  a  statute  in  favarem  vitm.  The  l^islature, 
in  view  of  the  appalling  frequ^ic^  of  grade-crossing  acci- 
dents, deemed  it  best  to  safeguard  the  puUic  by  requiring 
careful  and  somewhat  burdensome  precautions  to  be  taken  by 
V<«*15S— 8 
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railroad  companies,  especially  as  to  city  crossings.  The  wis- 
dom or  exact  justice  of  these  requirements  is  not  for  the 
courts  to  determine  or  criticise.  So  long  as  no  positive  con- 
stitutional right  is  infringed  upon,  the  legislature  has  full 
power  to  prescribe  the  means  by  which  the  grade-crossing 
danger  is  to  be  obviated  or  lessened.  The  duty  of  the  courts 
is  to  give  effect  to  the  legislative  intention,  if  the  intention  be 
clear;  to  give  the  law  such  meaning  (if  there  be  room  for 
two  meanings)  as  will  result  in  the  accomplishment  of  the 
legislative  purpose,  rather  than  a  meaning  that  will  tend  to 
defeat  the  purpose. 

We  can  give  no  such  restricted  meaning  to  the  statute  be^ 
fore  us  as  counsel  for  defendant  claim  should  be  given  to  it. 
Its  words  are  specific  and  clear.  The  railroad  company  is 
relieved  of  the  twelve-mile  restriction  when  it  ^^shall  erect, 
maintain  and  operate^*  the  gates,  not  when  it  shall  erect  and 
keep  them  in  repair,  or  exercise  due  care  to  operate  them.  It 
is  not  necessary  now  to  decide  what  conclusion  we  might  reach 
in  a  case  where  the  apparatus  was  suddenly  wrecked  by  acci- 
dent and,  before  opportunity  for  repair,  a  passenger  was  killed 
or  injured  on  the  crossing  by  reason  of  the  absence  of  the 
gates.  That  case  is  not  here.  In  the  present  case  the  east 
gate  had  been  out  of  commission  for  niore  j;han  nine  hours  at 
a  crossing  in  a  populous  city  where  160  trains  a  day  cross  the 
street.  If  the  repair  of  the  gates  required  the  services  of  an 
expert  workman  not  immediately  at  hand,  the  statute  could 
have  been  satisfied  by  the  placing  of  a  flagman  at  the  cross- 
ing for  the  time  being,  or  the  speed  of  trains  could  have  been 
temporarily  reduced  to  meet  the  new  situation,  and  we  hold 
that  it  was  the  duty  of  the  defendant  to  adopt  one  or  the  other 
of  these  two  courses.  As  to  the  contention  that  the  statute  is 
satisfied  so  far  as  an  east-bound  passenger  is  concerned,  if  the 
west  gate  alone  be  operated,  the  same  general  propositions 
apply.  It  is  plain  that  there  might  well  be  cases  where  the 
failure  to  operate  the  gates  upon  one  side  of  the  crossing 
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might  easily  operate  as  a  trap  to  the  unwary  traveler,  es- 
pecially if  he  had  been  accustomed  to  see  both  sides  operated 
simultaneously.  The  statute  contains  no  intimation  that  its 
terms  will  be  satisfied  as  to  any  person  by  the  operation  of 
one  gate.  It  requires  not  only  the  erection  of  gates  (mean- 
ing imquestionably  a  gate  on  each  side),  but  the  maintenance 
and  operation  of  gates  as  well.  If  two  gates  are  to  be  erected, 
two  gates  are  to  be  operated. 

We  have  not  been  able  to  appreciate  the  argument  made 
under  the  third  head  above  referred  to,  and  will  simply  say 
that  we  are  unable  to  agree  with  it 

We  reach  the  conclusion,  therefore,  that  under  the  undis- 
puted evidence  gates  were  not  maintained  at  this  crossing  at 
the  time  of  the  accident  in  question. 

Was  there  an  ^^efficient  electric  alarm  bell  or  signal  prop- 
erly installed  and  kept  in  good  working  order"  at  this  crossing 
at  the  time  of  the  accident?  Plainly  this  question  must  be 
answered  in  the  negative  on  the  undisputed  evidence.  The 
legislature  evidently  had  in  mind  a  known,  common  appliance 
with  which  every  one  who  does  any  considerable  amount  of 
traveling  by  rail  is  familiar,  namely,  a  bell  or  gong  arranged 
with  electric  wires,  so  as  to  ring  automatically  and  continu- 
ously so  long  as  a  car  or  engine  is  on  the  crossing  or  within  a 
given  distance  of  the  crossing  on  either  side.  It  is  not  for 
any  person  to  say  that  a  bell  operated  by  hand  and  rung  con- 
tinuously during  the  same  time  answers  every  purpose  of  the 
law,  and  hence  ought  to  be  considered  as  satisfying  the  stat- 
utes. Ita  lex  scripta  est.  Only  by  compliance  with  the  law 
as  written  is  a  speed  exceeding  twelve  miles  an  hour  per- 
mitted. In  the  present  case  there  has  been  no  compliance 
with  the  law  as  written,  either  with  respect  to  the  gates  or  the 
belL 

It  is  argued  that  the  deceased  was  guilty  of  gross  n^li- 
gence  as  matter  of  law,  and  hence  that  the  court  should  have 
changed  the  answer  to  the  seventh  question  and  rendered  judg- 
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ment  for  the  defendant.  We  cannot  so  hold.  The  provision 
exempting  the  injured  party  from  the  legal  consequences  of 
all  contributory  negligence  less  than  gross  negligence  first  ap- 
pears in  cL  653  of  the  Laws  of  1911^  and  takes  the  place  of 
a  clause  contained  in  ch.  332  of  the  Laws  of  1909,  which  was 
milder  in  its  terms,  and  provided  only  that  a  sli^t  want  of 
ordinary  care  contributing  to  the  injury  or  death  should  not 
bar  a  recovery.  Gross  negligence  has  received  a  very  certain 
and  definite  meaning  in  the  jurisprudence  of  this  state,  some- 
what different  from  the  meaning  given  to  it  in  other  states. 
It  is  not  inadvertence  in  any  degree ;  there  must  be  present 
either  wilful  intent  to  injure  or  that  wanton  and  reckless  dis- 
regard of  the  rights  of  others  and  the  consequences  of  the  act 
to  himself  as  well  as  to  others  which  the  law  deems  equivalent 
to  an  intent  to  injure.  WUlard  v.  0.  £  JV.  W^  B.  Co.  150 
Wis.  234, 136  N.  W.  646,  and  cases  there  cited. 

That  meaning  has  been  so  thoroughly  intrenched  and  es- 
tablished here  that  it  must  be  conclusively  presumed  that  the 
legislature  knew  of  such  meaning,  and  used  the  words  delib- 
erately intending  to  give  them  their  established  legal  signifi- 
cance. The  words  do  not  seem  to  be  very  happily  applied  to 
situations  where  the  first  and  perhaps  the  only  serious  result 
of  the  act  under  consideration  will  probably  be  the  death  of 
the  actor  himself  or  his  serious  injury ;  still,  gross  negligence 
under  its  accepted  definition  here  would  cover  not  merely  a 
suicidal  act,  but  any  entry  on  the  crossing  with  a  reckless  dis- 
r^ard  of  the  consequences,  not  caring  what  result  might  hap- 
pen to  himself  or  to  the  innocent  occupants  of  a  train.  It  is 
by  no  means  infrequent  that  a  man  partially  intoxicated 
drives  his  horses  over  a  grade  crossing  in  utter  and  reckless 
disregard  of  consequences,  thereby  wantonly  endangering  not 
only  his  own  life,  but  the  lives  of  many  others. 

We  find  ourselves  unable  to  say  as  matter  of  law  that  the 
deceased  in  the  present  case  was  guilty  of  gross  negligence  as 
the  term  is  understood  in  Wisconsin.     True,  the  proof  showed 
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that  he  entered  on  the  right  of  way  when  the  gates  were  down 
and  the  tower  bell  ringing  and  attempted  to  cross  the  east 
track  when  his  vision  to  the  north  was  ohseored  by  smoke  and 
steam.  This  unquestionably  constitutes  a  high  degree  of  neg- 
ligence strictly  so  called.  In  states  like  Massachusetts^  where 
the  difference  between  negligence  and  gross  negligence  is  sim- 
ply a  difference  in  degree,  it  might  perhaps  be  said  that  gross 
n^ligence  was  proven  here  as  matter  of  law  {Debbins  v.  Old 
Colony  R.  Co.  164  Mass,  402,  28  N.  E.  274),  but  with  our 
standard  of  gross  n^ligence,  a  standard  which  rejects  inad- 
vertence and  inattention  entirely,  we  cannot  so  hold.  The 
question  was  for  the  jury. 

The  question  whether  any  omission  or  omissions  to  comply 
with  any  of  the  requirements  of  sec.  1809  can  properly  be 
held  to  have  proximately  caused  the  death  of  Jorgenson  still 
remains  to  be  considered. 

The  first  requirement  is  that  no  train  or  locomotive  shall 
approach  a  grade  crossing  in  any  incorporated  city  or  village 
at  a  greater  speed  than  twelve  miles  an  hour,  provided,  how- 
ever, that  if  the  company  maintain  gates  or  a  flagman  a  speed 
of  not  exceeding  thirty  miles  an  hour  may  be  lawfully  used,, 
and  in  default  of  these,  if  it  maintain  an  electric  bell,  a  speed 
of  not  exceeding  twenty  miles  an  hour  may  be  lawfully  used. 
These  provisos  are  not  requirements  perhaps  in  the  strictest 
sense.  No  railroad  company  is  required  by  the  law  to  main- 
tain flagman,  gates,  or  bell  (except  as  it  may  be  said  that  the 
third  subdivision  requires  the  company  to  comply  with  local 
mimicipal  regulations  in  this  regard) ;  but  if  the  railroad 
company  wishes  to  operate  its  trains  at  a  greater  speed  than 
twelve  miles  an  hour  while  approaching  such  grade  crossings, 
it  is  required  to  maintain  and  operate  one  or  the  other  of 
these  safety  devices.  In  this  sense  these  provisions  are  re- 
quirements. The  defendant  here  chose  to  install  and  attempt 
to  maintain  gates,  and  thus  be  allowed  to  run  its  trains  at  a 
speed  exceeding  twelve  miles  an  hour.     If,  after  JTiatftlliTig 
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the  gates,  it  failed  to  maintain  them  or  to  provide  the  electric 
belly  it  violated  the  law  when  it  ran  its  trains  at  a  speed  ex- 
ceeding twelve  miles  an  hour  during  the  time  that  these 
safeguards  were  not  maintained.  We  have  already  held  that 
the  defendant  did  fail  to  maintain  the  gates,  and  there  is  no 
proof  that  it  maintained  a  flagman  or  an  electric  bell ;  so  it 
is  an  undisputed  fact  under  the  evidence  that  it  failed  or 
omitted  to  comply  with  the  requirement  of  the  law  when  it 
ran  the  train  in  question  over  the  State  street  crossing  at  a 
speed  exceeding  twelve  miles  an  hour.  The  jury  have  found 
that  the  running  of  the  train  at  that  rate  of  speed  was  a  proxi- 
mate cause  of  the  injury.  If  this  finding  has  sufficient  sup- 
port in  the  evidence,  no  reason  is  perceived  why  judgment 
for  the  plaintiff  does  not  necessarily  follow. 

It  is  argued  that  the  excessive  speed  of  the  train  cannot 
properly  be  held  to  be  the  proximate  cause  of  the  accident  be- 
cause the  deceased  would  have  met  with  the  same  disastrous 
results  had  he  stepped  in  front  of  a  train  going  twelve  miles 
an  hour,  and  the  doctrine  of  the  case  of  Holdridge  v.  Menden- 
hall,  108  Wis.  1,  83  N.  W.  1109,  and  the  Pennsylvania  cases 
therein  cited,  is  relied  upon  as  authority  for  the  position. 
All  these  cases  are  cases  where  a  child,  without  looking,  ran 
against  or  immediately  in  front  of  a  moving  street  car  in 
plain  sight,  and  it  was  apparent  that  whatever  the  speed  of 
the  car  was  it  bore  no  proximate  causal  relation  to  the  acci- 
dent This  proximate  causal  relation  must  exist  if  there  is 
to  be  a  legal  liability  based  upon  excessive  speed.  Whether 
it  does  exist  or  not  will  necessarily  depend  on  the  surrounding 
circumstances  in  each  case. 

In  the  present  case  the  crossing  was  a  mudi  used  crossing 
in  a  populous  city.  It  is  in  evidence  that  as  the  deceased 
emerged  from  behind  the  switch  engine  and  while  he  was 
crossing  over  the  eight-foot  space  between  the  west  and  east 
tracks  he  looked  both  north  and  south.  It  is  also  in  evi- 
dence that  considerable  quantities  of  smoke  and  steam  from 
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the  switch  engine  were  carried  to  the  eastward,  and  must 
have  obscured  the  view  of  the  east  track  north  of  State 
street.  The  eastern  gates  were  standing  upright  The  pres- 
ence of  obstructions  to  the  view,  the  noise  of  other  moving 
engines,  as  well  as  the  presence  of  an  assurance  of  safety  like 
the  open  gate,  are  very  material  facts  when  considering  the 
question  of  what  ought  to  be  anticipated  as  the  natural  result 
of  excessive  speed.  The  inference  is  entirely  justifiable  that 
the  deceased  saw  no  locomotive  when  he  looked  to  the  north 
on  account  of  the  presence  of  the  smoke  and  steam,  and  that, 
on  that  account  as  well  as  on  account  of  the  apparent  invita- 
tion of  the  open  gate,  he  started  to  cross  the  east  track. 
Knowledge  of  these  conditions  must  be  imputed  to  the  serv- 
ants of  the  railroad  company  who  were  operating  the  locomo- 
tive, and  so  the  question  is  whether  with  such  knowledge  they 
should  not  have  anticipated  injury  to  some  person  as  the  re- 
sult of  the  excessive  speed. 

How  far  up  the  track  the  deceased  was  able  to  look  is  not 
capable  of  proof,  but  the  fact  that  he  kept  on  his  course  stead- 
ily eastward,  without  hurrying  his  steps,  justifies  the  infer- 
ence that  he  could  look  far  enough  so  that  he  would  have 
been  safe  in  crossing  if  the  approaching  locomotive  was  going 
at  the  rate  of  twelve  miles  an  hour  instead  of  at  a  higher  rate. 
He  had  almost  reached  a  place  of  safety  when  struck.  It 
seems  fairly  certain  that  a  very  small  decrease  in  the  speed 
would  have  spelled  life  instead  of  death.  We  feel  unable  to 
say  that  the  unlawful  and  negligent  speed  was  not  properly 
found  to  be  the  proximate  cause  of  the  accident. 

No  other  questions  require  discussion. 

By  the  Court. — Judgment  affirmed. 

Babnes,  J.  (dUsentmg).  Sec  1809,  Stats.,  imposes  an 
absolute  liability  for  injury  at  a  grade  crossing  in  cities, 
where  a  train  is  running  at  a  speed  of  more  than  twelve 
miles  an  hour  and  not  to  exceed  twenty  miles  an  hour,  unless 
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the  railway  company  either  maintains  gates^  a  flagman^  or  an 
eleotrio  signal  bell,  provided  the  ''injury  .  .  .  was  caused  by 
the  omission  •  •  •  to  comply  with  •  .  .  the  requirements  of 
section  1809/'  and  provided  further  that  the  party  injured 
was  not  guilty  of  gross  n^igence.  If  the  speed  exceeds 
twenty  miles  per  hour  and  does  not  exceed  thirty,  then  the 
same  rule  of  liability  obtains  unless  the  railway  company 
maintains  a  flagman  or  gates. 

I  do  not  disagree  with  the  conclusion  of  the  court  that  none 
of  the  safeguai^^is  above  provided  for  were  maintained  at  the 
time  of  the  accident.  I  also  think  that  the  jury  mi^t  find 
that  the  accident  would  not  have  happened  had  the  east  gates 
been  in  working  order.  Still  I  think  a  case  for  recovery 
under  the  statute  was  not  made  out  As  I  read  the  evidence, 
it  would  not  support  a  finding  by  the  jury  that  the  speed  of 
the  train  at  the  time  of  the  accident  exceeded  twenty  miles  an 
hour.  The  train  might  lawfully  be  run  at  this  rate  of  speed 
if  an  electric  bell  had  been  maintained.  The  liability  cre- 
ated by  the  statute  does  not  exist  in  such  a  case  unless  the  fail- 
ure to  maintain  such  a  bell  caused  the  injury.  The  proof  is 
clear  and  uncontradicted  that  the  ^ng  in  the  tower  was  loud 
and  dear  when  sounded  and  that  it  was  c<mstantly  sounded 
from  the  time  the  deceased  approached  the  west  gates  until 
he  was  struck.  I  am  unable  to  see  how  any  one  can  say  that 
if  a  bell  operated  by  electricity  had  been  installed  and  was  in 
working  order  the  deceased  would  not  have  entered  up<m  the 
tracks,  when  he  disr^arded  a  signal  in  every  way  as  well 
calculated  to  give  notice  of  the  approach  of  a  train.  Unless 
it  can  be  said  that  the  electric  bell  would  deter  him  although 
the  gong  did  not,  the  absence  of  the  electric  bell  did  not  cause 
the  injury  and  the  defense  of  contributory  negligence  would 
be  available.  The  legislature  no  doubt  prescribed  the  use  of 
an  electric  bell  because  it  works  automatically  and  is  sure  in 
operation  when  properly  cared  for.     That  the  deceased  would 
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heed  a  bell  operated  by  electric  power  when  he  disregarded  a 
bell  in  every  way  as  well  calculated  to  give  warning,  operated 
by  hand  power,  seems  to  me  to  be  an  extremely  attenuated 
and  speculative  assumption.  Admittedly  the  statute  is  a 
drastic  one  and  effect  should  be  given  to  that  part  of  it  which 
makes  the  liability  absolute  only  in  case  the  absence  of  the 
safeguards  provided  for  causes  the  injury.  In  any  case 
where  a  train  is  run  over  a  grade  crossing  at  a  speed  of  more 
than  twelve  and  not  to  exceed  twenty  miles  an  hour,  where  a 
party  injured  is  guilty  of  contributory  negligence  he  cannot 
recover  without  establishing  the  following  facts:  (1)  that  he 
was  not  guilty  of  gross  negligence ;  (2)  that  neither  the  gates, 
electric  bell,  nor  flagman  provided  by  statute  were  main- 
tained ;  and  (3)  that  if  any  one  of  those  three  safeguards  had 
been  maintained  the  accident  would  not  have  happened.  It 
is  dear  that  where  the  speed  does  not  exceed  twenty  miles  an 
hour  an  injured  party  cannot  claim  the  benefit  of  the  statute 
by  simply  showing  that  if  gates  had  been  maintained  the  acci- 
dent would  not  have  occurred.  In  this  case  all  three  safe- 
guards were  lacking.  If  the  injured  par^  can  make  out  a 
oase  by  showing  the  absence  of  gates,  he  can  make  one  by 
showing  that  there  was  no  flagman  or  no  bell.  The  railway 
company  has  the  ri^t  to  select  the  safeguard  it  will  use,  and 
it  is  only  on  a  showing  that  any  one  of  them  would  suffice 
that  a  case  can  be  made.  This,  as  it  seems  to  me,  is  the  plain 
and  obvious  meaning  of  the  statute*  If  there  was  any  evi- 
dence in  the  case  tending  to  show  that  the  electric  bell  would 
have  been  more  likely  to  prevent  this  accident  than  would  the 
hand  bell^  I  could  see  my  way  clear  to  assent  to  an  affirmance 
of  the  judgment  But  there  is  no  such  evidence.  Indeed  the 
proof  is  quite  to  the  contrary. 

The  jury  did  not  pass  on  the  actual  speed  of  the  train.  If 
the  record  contains  anything  more  than  a  mere  scintilla  of 
evidence  to  show  that  the  speed  exceeded  twenty  miles  an 
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Iiour,  then  there  has  been  a  mistriaL  .  No  finding  by  the  court 
upon  the  point  can  be  presumed,  because  the  evidence  would 
not  support  it  and  because  the  defendant  requested  that  a 
question  be  submitted  to  the  jury  specifically  covering  the 
rate  of  speed. 

Mabbfall,  J.,  concurs  in  the  foregoing  dissenting  opinion. 


SiGOiNs,  Respondent,  vs.  Chigaoo  &  Nobthwsstsbn  IUil- 

WAY  Company,  Appellant. 

March  1«— April  8,  191S. 

Money  had  and  received:  Carriers:  Interstate  shipment:  Misrout- 
ing:  Overcharge:  Jurisdiction:  Federal  courts. 

1.  A  common-law  action  for  money  had  and  received  is  based  upon 

the  theory  not  only  of  loss  to  plaintift  but  of  the  consequent 
enrichment  of  the  defendant,  or  of  someone  for  whom  he  may 
act,  by  reason  of  having  received  more  money  than  he  Is  en- 
UUed  to. 

2.  Where,  by  reason  of  misrouting  by  the  initial  carrier,  the  total 

freight  charges  paid  by  the  consignee  to  the  last  carrier  were 
in  excess  of  the  legal  charges  for  transportation  by  the  cheapest 
route,  but  none  of  the  carriers  received  more  than  the  lawful 
rate  for  carrying  the  goods  over  the  route  by  which  they  were 
actually  sent,  an  action  by  the  consignee  against  the  last  car- 
rier for  money  had  and  received  will  not  lie. 

3.  Under  the  Interstate  Commerce  Act  the  interstate  commerce 

commission  and  the  federal  courts  have  exclusive  Jurisdiction 
of  all  claims  for  overcharges  on  interstate  shipments,  whether 
they  grow  out  of  an  excessive  rate  or  out  of  misrouting. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  J.  C.  Ltjdwio,  Circuit  Judge.    Reversed. 

Action  originally  brought  in  a  justice's  court  to  recover 
$70.89  alleged  to  have  been  paid  the  defendant  as  a  freight 
overcharge  upon  a  shipment  of  furniture  from  Thomasville^ 
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North  Carolina,  to  Milwaukee.     The  following  facts  were 
stipulated  by  the  parties :  The  plaintiff  purchased  the  goods 
mentioned  in  the  complaint  from  the  Thomasville  Furniture 
Company,  Thomasville,  North  Carolina,  about  July  2,  1906, 
to  be  shipped  to  the  plaintiff  at  Milwaukee.     Thereupon  the 
Thomasville  Company  delivered  the  goods  to  the  Southern 
Railroad  Company,  consigned  to  the  plaintiff,  to  be  carried 
from    Thomasville,   North   Carolina,   to   Milwaukee.     The 
Southern  Kailroad  Company  carried  them  from  Thomasville 
to  Memphis,  at  whidi  point  it  delivered  them  to  the  Illinois 
Central  Kailroad  Company  for  carriage  from  Memphis  to 
Chicago.     The  charges  of  the  Southern  Bplroad  Company, 
from  Thomasville  to  Memphis,  were  $84.84.     The  charges  of 
the  Illinois  Central  Railroad  Company,  from  Memphis  to 
Chicago,  were  $97.44.     The  Illinois  Central  Railroad  Com- 
pany delivered  the  goods  to  the  defendant,  which  carried  them 
from  Chicago  to  Milwaukee,  and  its  charges  were  $14.28, 
making  total  freight  charges  of  $196.56,  which  were  the  legal 
charges  for  the  route  over  which  they  were  carried.     The 
cheapest  route  from  Thomasville  to  Milwaukee  was  by  way 
of  Virginia  City  to  Cincinnati  and  Chicago,  and  if  the  goods 
had  been  transported  over  that  route  the  legal  freight  charges 
would  have  been  $119.28.     The  misrouting  of  the  goods  was 
the  fault  of  the  Southern  Railroad  Company,  whidi  was  the 
initial  carrier.     The  goods  were  carried  by  the  defendant  be- 
tween Chicago  and  Milwaukee  at  the  legal  rate,  which  was  as 
low  as  that  of  any  other  carrier  between  said  points.     The 
amount  paid  by  the  plaintiff  to  the  defendant  was  $196.56, 
in  which  were  included  the  charges  of  the  other  carriers. 

The  answer  pleaded  the  defense  that  the  misrouting  of  said 
goods  was  the  fault  of  the  Southern  Railroad  Company,  which 
was  the  initial  carrier,  and  that  the  defendant  carried  the 
goods  from  Chicago  to  Milwaukee  at  the  lawful  rate,  and  was 
not  liable  for  the  difference  in  freight  chaiges  between  the 
respective  routes. 
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The  court  found  that  the  goods  were  shipped  over  the  route 
on  which  they  moved  through  the  fault  of  the  Southern  Rail- 
road Companjy  the  initial  carrier;  that  the  freight  charges 
upon  the  goods  according  to  the  cheapest  through  route  from 
Thomasville  to  Milwaukee  were  $119.28|  and  entered  judg- 
ment against  the  defendant  for  $77.28,  the  difference  be- 
tween the  amount  found  due  for  freight  charges  if  the  goods 
had  been  moved  by  the  nearest  route,  and  the  amount  paid 
the  defendant.  From  such  judgment  the  defendant  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  William  O.  Wheeler 
and  Edward  M.  Smart,  and  oral  argument  by  Mr.  Smart. 

Douglas  J.  Mangan,  for  the  respondent. 

ViNjB,  J.  This  action  was  originally  begun  in  justice's 
court  to  recover  for  a  freight  overcharge  on  an  interstate 
shipment.  The  complaint  and  stipulated  facts  both  show 
that  such  is  the  nature  of  the  action,  and  that  the  over- 
charge was  the  result  of  the  misrouting  of  the  goods  by  the 
initial  carrier.  Plaintiff  now  claims  that  it  is  an  action  for 
money  had  and  received  and  as  such  may  be  brought  in  the 
state  courts.  True,  a  specified  sum  of  money  is  sought  to  be 
recovered  from  the  defendant,  but  the  complaint  and  stipu- 
lated facts  show  that  such  sum  was  exacted  from  plaintiff  by 
reason  of  the  failure  of  the  initial  carrier  to  properly  route  the 
shipment  They  further  show  that  none  of  the  carriers  exacted 
or  received  more  than  the  lawful  rate  for  carrying  the  goods 
over  the  route  which  they  were  actually  sent ;  that  defendant 
was  under  legal  obligations  to  pay  over  to  each  of  the  preced- 
ing carriers,  including  the  initial  carrier,  the  amount  of 
freight  charged  by  it,  and  that  when  such  charges  were  paid 
defendant  was  left  with  only  its  lawful  freight  charge.  None 
of  the  carriers,  therefore,  received  more  than  its  lawful 
charge  for  the  service  it  rendered.  None  was  enridied  by 
the  payment  of  plaintiff.     It  is  conceded  that  plaintiff  suf- 
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f ered  damage  bj  reason  of  the  misrouting.  But  a  common- 
law  action  for  money  had  and  receiyed  is  baaed  upon  the 
theory  not  only  of  loss  to  the  plaintiff  bid  of  the  consequent 
enrichment  of  the  defendant  or  of  some  one  for  whom  he  may 
acty  by  reason  of  having  received  more  money  than  he  is  en- 
titled ta  27  Cyo.  869 ;  Limited  Imx.  Asso.  v.  OlendaJe  Inv. 
Asso.  99  Wis.  54,  74  N.  W.  633 ;  Johnston  v.  Charles  Abresch 
Co.  109  Wis.  182,  86  N.  W.  348 ;  Olendale  Inv.  Asso.  v.  Ear- 
vey  L.  Co.  114  Wis.  408,  90  N.  W.  466 ;  Douglas  Co.  v.  Som- 
mer,  120  Wis,  424,  98  N.  W.  249 ;  /.  V.  LeClair  Co.  v.  Bog- 
ers-Ruger  Co.  124  Wis.  44,  102  N.  W.  846 ;  Ilorim  Co.  v. 
MUwauJeee,  161  Wis.  239,  138  N.  W.  640.  So  it  is  evident 
in  the  instant  case,  under  the  stipulated  facts,  that  plaintiff 
has  been  damaged  by  the  misrouting  of  the  goods  by  the  ini- 
tial carrier,  without  its  appearing  that  any  one  has  been  in 
the  least  enriched  thereby. 

Moreover,  wh^re  it  appears  that  there  has  been  an  over- 
diarge  of  freight  on  an  interstate  shipment  due  to  misrouting, 
such  overcharge  cannot  be  recovered  in  an  acticm  for  money 
had  and  received.  To  permit  that  would  be  to  permit  par- 
ties to  evade  the  provisions  of  the  Interstate  Commerce  Act. 
The  proceeding  must  be  under  the  act  to  recover  the  over- 
charge. Treating  this  action,  then,  as  one  to  recover  an 
overcharge  on  an  interstate  shipment,  the  question  arises. 
Can  it  be  maintained  in  a  state  court?  Sec.  9  of  the  original 
Interstate  Commerce  Act  (24  IJ.  S.  Stats,  at  Large,  379, 
oL  104)  provides: 

'^That  any  person  or  persons  claiming  to  be  damaged  by 
any  common  carrier  subject  to  the  provisions  of  this  act  may 
either  make  complaint  to  the  commission  as  hereinafter  pro- 
vided for,  or  may  bring  suit  in  his  or  their  own  behalf  for 
the  recovery  of  the  damages  for  which  such  common  carrier 
may  be  liable  under  the  provisions  of  this  act,  in  any  district 
or  circuit  court  of  the  United  States  of  competent  jurisdic- 
tion.^' 

This  in  terms  limits  the  jurisdiction  of  suits  under  the  act 
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to  federal  courts.  But  it  is  claimed  that^  under  the  pro- 
Tisions  of  sec  22  of  the  act,  state  courts  also  have  jurisdic- 
tion. That  section  reads:  ^^Nothing  in  this  act  contained 
shall  in  any  way  abridge  or  alter  the  remedies  now  existing 
at  common  law  or  by  statute,  but  the  provisions  of  this  act  are 
in  addition  to  such  remedies.'*  It  must  be  deemed  that  the 
right  of  jurisdiction  in  state  courts  under  this  section  is 
negatived  in  the  case  of  Adams  Exp.  Go.  v.  Croninger,  226 
U.  S.  491,  38  Sup.  Ct  148,  which  construed  the  following 
amendment  to  sec.  20  of  the  Interstate  Commerce  Act  (34 
U.  S.  Stats,  at  Large,  595,  ch.  3591),  commonly  known  as 
the  Carmack  amendment: 

"That  any  common  carrier,  railroad,  or  transportation 
company  receiving  property  for  transportation  from  a  point 
in  one  state  to  a  point  in  another  state  shall  issue  a  receipt 
or  bill  of  lading  therefor  and  shall  be  liable  to  the  lawful 
holder  thereof  for  any  loss,  damage,  or  injury  to  such  prop- 
erty caused  by  it  or  by  any  common  carrier,  railroad,  or 
transportation  company  to  which  such  properly  may  be  de- 
livered or  over  whose  line  or  lines  such  property  may  pass, 
and  no  contract,  receipt,  rule,  or  r^ulation  shall  exempt  such 
common  carrier,  raih-oad,  or  transportation  company  from 
the  liability  hereby  imposed :  Provided,  that  nothing  in  this 
section  shall  deprive  any  holder  of  such  receipt  or  bill  of  lad- 
ing of  any  remedy  or  right  of  action  which  he  has  under  ex- 
isting law." 

It  was  there  held  that  the  proviso  preserved  to  the  holder 
of  the  receipt  or  bill  of  lading  only  such  remedy  as  he  may 
have  had  under  existing  federal  law  at  the  time  of  his  action, 
and  not  such  as  he  may  have  had  under  state  law,  because  of 
the  evident  intent  of  Congress  to  take  possession  of  the  sub- 
ject of  the  liability  of  carriers  of  interstate  shipments  and  to 
supersede  all  state  regulations  in  reference  thereto.  That 
the  same  intent  is  evident  in  this  part  of  the  act  cannot  be 
doubted.  The  purpose  was  to  place  the  whole  subject  of  the 
liability  of  interstate  carriers  under  the  control  of  the  inter- 
state commerce  commission  and  the  federal  courts,  to  the  end 
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that  there  might  be  uniformity  of  rulings  with  reference 
thereto.     The  court  says: 

^^To  hold  that  the  liability  therein  declared  may  be  in- 
creaaed  or  diminished  by  local  regulation  or  local  views  of 
public  policy  will  either  make  the  provision  less  than  supreme, 
or  indicate  that  Congress  has  not  shown  a  purpose  to  take  pos- 
session of  the  subject.  The  first  would  be  unthinkable,  and 
the  latter  would  be  to  revert  to  the  uncertainties  and  diversi- 
ties of  rulings  which  led  to  the  amendment." 

That  the  interstate  commerce  commission  and  the  federal 
courts  have  exclusive  jurisdiction  of  all  claims  for  over- 
charges  on  interstate  shipments,  whether  they  grow  out  of  an 
excessive  rate  or  out  of  misroutings,  is  sustained  by  the  fol- 
lowing authorities:  1  Drinker,  Int  Comm.  Act,  §  245 ;  Wat- 
kins,  Ship.  &  Carr.  §  200;  Snyder,  Ann.  Int.  Comm.  Act, 
p.  161 ;  Morrisdale  C.  Co.  v.  Perm.  R.  Co.  183  Fed.  929  ^  A. 
J.  PhiUipe  Co.  v.  O.  T.  W.  B.  Co.  196  Fed.  12 ;  Jacoby  v. 
Perm.  B.  Co.  200  Fed.  989 ;  Texas  <§  Pac.  B.  Co.  v.  Abilene 
C.  0.  Co.  204  U.  S.  426,  27  Sup.  Ct.  360.  It  follows  that 
the  trial  court  erred  in  entertaining  jurisdiction  of  the  case. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  action. 


EixPKRT,  Bespondent,  vs.  ITugent,  Appellant 

March  It— April  8,  1919. 

Eu9hand  ond  wife:  Competency  of  wife  08  witness:  Agency:  Contract 

to  effect  reconciliation:  Talidity:  Deceit 

1.  A  wife  cannot  testify  in  her  husband's  behalf  except  as  to  mat- 

ters in  which  she  acted  as  his  agent 

2.  In  an  action  upon  a  promissory  note,  where  defendant  claimed 

that  under  an  agreement  with  plaintiff  he  should  be  credited 
a  certain  sum  for  bringing  about  a  reconciliation  between 
plaintiff  and  his  wife  and  testified  to  the  transactions  with  the 
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wife  for  the  purpose  of  showing  that  such  reconciliation  was 
effected  by  him,  the  wife  was  not  a  competent  witness  to  deny 
defendant's  statements  as  to  such  transactions;  and  the  error 
in  permitting  her  to  testify  on  that  snhject  is  ground  for  a 
reTorsaL 

3.  The  wife  was  competent,  however,  in  such  a  case  to  testify  as  to 

conversations  with  and  admissions  by  the  defendant  upon  an 
occasion  when,  as  agent  for  her  husband,  she  went  to  defend- 
ant to  collect  a  balance  supposed  to  be  due  on  the  note  in  suit 

4.  An  agreement  by  a  husband,  estranged  from  his  wife,  to  pay  a 

third  person  for  effecting  a  reconciliation,  is  a  legal  contract, 
laudable  in  its  purposes,  and  the  right  to  recover  thereon  is 
not  defeated  by  the  fact  that,  in  order  to  make  a  greater  in- 
ducement to  the  wife,  such  third  person  Joined  with  the  hus- 
band in  a  scheme  to  ddceivs  her  as  to  the  amount  of  money 
possessed  by  the  husband* 


Appeal  from  a  judgment  of  the  circuit  conrt  for  Milwau- 
kee county :  Obbbn  T.  Wiixiams,  Circuit  Judge.     Reversed. 

This  is  an  action  to  recover  a  balance  of  $600  all^d  to  be 
due  upon  a  promissory  note  of  $700,  and  the  defense  was 
that  $230  had  been  paid  thereon  in  cash  and  $450  in  services 
performed  by  defendant  at  the  request  of  the  plaintiff. 

The  plaintiff  wa^  treated  for  inebriety  at  the  defendant's 
sanitarium,  and  the  original  sum  of  $700  was  turned  over  to 
the  defendant  for  safe  keeping  when  the  plaintiff  entered  the 
sanitarium,  and  a  note  given  for  the  amount.  At  that  time  a 
divorce  action  was  pending  against  the  plaintiff,  and  it  is 
undisputed  that  the  defendant  made  some  payments  of  ali- 
mony in  that  action  on  behalf  of  the  plaintiff  out  of  the  money 
received  by  him  as  aforesaid.  It  is  undisputed  also  that  the 
defendant  went  to  see  plaintiff's  wife  and  her  counsel  several 
times  about  a  reconciliation,  and  that  finally  the  plaintiff's 
wife  came  to  the  sanitarium  and  took  a  meal  with  her  hus- 
band, and  that  a  reconciliation  was  then  effected.  The  de- 
fendant claims  that  the  plaintiff  had  agreed  to  allow  him 
$450  as  a  payment  on  the  note  if  he  succeeded  in  bringing 
about  a  reconciliation,  and  that  the  reconciliation  was  due  to 
his  efforts.     The  plaintiff  denied  that  any  such  agreement 
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was  made,  and  also  denied  that  the  reconciliation  was  in  fact 
lHX>ught  about  bj  the  defendant  A  general  verdict  for  the 
plaintiff  for  the  amount  claimed  in  the  complaint  was  ren- 
dered, and  the  defendant  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
W.  J.  Kershaw.  He  cited  Mountain  v.  Fisher,  22  Wis.  93, 
97 ;  Carney  v.  Oleissner,  58  Wis.  674,  17  K  W.  898 ;  Hale 
V.  Danforth,  40  Wis.  882. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Runkel,  Bunge  <&  McLogan. 

WiNSLOw,  C.  J.  There  is  but  one  question  of  serious  im- 
portance in  the  case,  namely,  the  question  of  the  admissibility 
of  the  evidence  of  the  plaintiff's  wife  in  his  behalf.  The  de- 
fendant, Nvgenl,  had  testified  to  the  contract  made  with  the 
plaintiff  and  to  the  visits  which  he  made  to  the  plaintiff's  wife 
and  her  attorney  in  his  endeavor  to  bring  about  a  reconcilia- 
tion, and  to  the  facts  as  to  the  final  meeting  of  the  parties  at 
the  sanitarium  when  the  reconciliation  actually  took  place. 
He  was  allowed  also  to  testify  that  the  reconciliation  so  made 
was  brou^t  about  by  him.  Upon  rebuttal  the  plaintiff's 
wife  was  called  as  a  witness,  and  was  allowed,  against  objec^ 
tion  for  incompetency,  to  testify  in  detail  as  to  her  conver- 
sations with  the  defendant,  and  tx)  deny  that  Nugent's  efforts 
brought  it  about,  and  to  state  why  she  became  reconciled  to 
her  husband.  This  testimony  was  admitted  on  the  ground 
that  the  defendant  had  been  exanuned  as  to  these  transac- 
tions with  the  wife,  and  that  it  was  thus  made  proper  to  call 
the  wife  to  deny  the  defendant's  statements  as  to  his  transac- 
tions with  the  wife.  The  general  rule  that  the  wife  cannot 
testify  on  her  husband's  behalf,  except  as  to  matters  in  which 
she  acted  as  his  agent,  is  freely  conceded,  but  the  claim  is 
made  that  the  situation  justifies  and  demands  a  further  in- 
road on  the  general  rule  on  the  ground  of  the  necessities  of 
the  case. 

Whether  the  general  rule  is  wise  or  logical  is  not  necessary 
Vol.  153  —  9 
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to  be  oonsidered.  With  the  single  exception  above  noted,  it 
has  been  laid  down  and  followed  bj  this  court  since  a  very 
early  day.  Hale  v.  Danforth,  40  Wis.  882 ;  Ooesel  v.  Davis, 
100  Wis.  678,  76  N.  W.  768 ;  TradeweU  v.  C.  A  N.  W.  R.  Co. 
160  Wis.  259,  186  N.  W.  794.  If  it  is  to  be  changed  now, 
we  think  it  should  be  done  by  legislative  act  The  introduce 
tion  of  competent  evidence  by  the  defendant  as  to  his  inter- 
views with  the  wife  can  make  no  difference  with  the  rule. 
This  is  not  a  case  where  evidence,  otherwise  incompetent, 
may  become  competent  by  reason  of  the  introduction  of  evi- 
dence on  the  subject  by  the  opposing  party.  Sec.  4070, 
Stats.  The  receipt  of  this  incompetent  evidence  must  be 
considered  as  affecting  the  substantial  rights  of  the  defend- 
anty  and  hence  must  be  held  as  sufficient  ground  for  a  rever- 
sal 

The  evidence  of  the  wife  was  also  received,  against  objec- 
tion for  incompetency,  as  to  conversations  with  and  admis- 
sions made  by  the  defendant  on  an  occasion  when  she  went 
to  defendant's  sanitarium  to  collect  the  balance  supposed  to 
be  due  upon  the  note.  As  the  plaintiff  had  previously  testi- 
fied that  he  sent  his  wife  to  collect  the  note,  it  seems  that  this 
testimony  was  clearly  admissible  under  the  exception  to  the 
general  rule  above  stated. 

It  is  suggested  that  the  defendant  cannot  be  heard  to 
make  his  defense  because,  by  his  own  evidence,  he  convicts 
himself  of  having  committed  a  fraud  on  the  wife  in  his 
attempt  to  procure  a  reconciliation  between  the  parties.  The 
defendant  testified  that  when  he  received  the  $700  from 
plaintiff  April  2,  1907,  he  gave  the  plaintiff  a  sixty-day 
note  for  the  same  (which  he  produced  on  the  trial)  which 
provided  for  the  payment  of  the  $700,  "less  services  of 
maker  and  such  advances  made  at,  to,  or  for  said  Rudolph 
Kiepert/'  The  defendant  further  testified  that  on  the  25th 
day  of  May  following,  after  plaintiff's  wife  had  consented 
to  come  and  talk  with  him  at  the  sanitarium  and  it  was 
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thought  that  a  reconciliation  might  be  effected,  the  plaintiff 
told  him  that  he  must  have  a  note  which  would  show  his 
wife  that  he  had  $600  of  his  own  or  she  would  not  be  recon- 
ciled, and  defendant  then  consented  to  make  a  new  note  for 
$700,  without  condition,  but  with  an  indorsement  of  $100 
paid  March  20th  upon  the  back,  on  the  condition  that  this 
second  note  was  to  be  exchanged  for  the  original  after  the 
reconciliation  was  effected.     It  is  said  that  this  scheme  is 
fraudulent  and  vitiates  the  defendant's  claim  for  any  com- 
pensation.    We  do  not  think  so.     The  l^al  principle  is  that 
a  contract  to  invade  the  legal  rights  of  another,  either  as  to 
person,  property,  or  reputation,  is  invalid,  but  there  was  no 
such  contract  here.     1  Page,  Contracts,  §  401.     The  con- 
tract here,  if  there  was  one,  was  a  perfectly  legal  contract, — 
in  fact,  a  contract  laudable  in  its  purposes  so  far  as  both  pub- 
lic and  private  interests  are  concerned.     The  reconciliation 
of  all  estranged  married  persons  is  very  much  to  be  desired. 
There  is  nothing,  therefore,  which  can  be  urged  as  avoiding 
the  contract  at  the  time  it  was  made,  nor  afterwards  up  to  the 
very  day  of  the  reconciliation.     The  object  was  good ;  it  was 
the  duty  of  both  husband  and  wife  to  be  reconciled,  if  pos- 
sible, whether  the  husband  had  money  or  not     The  deceit, 
if  there  was  deceit,  was  incidental  and  participated  in  by 
both  plaintiff  and  defendant.     It  made  the  inducement  for 
reconciliation  on  the  part  of  the  wife  a  little  greater,  per- 
haps, but  it  infringed  none  of  her  rights  and  did  her  no  l^al 
wrong.     We  are  unable  to  see  how  it  could  deprive  the  de- 
fendant of  the  fruits  of  his  labors,  if  in  fact  there  was  a  valid 
contract  made  originally  and  if  in  fact  it  was  due  to  his  ef- 
forts that  a  reconciliation  finally  took  place. 

By  the  Court, — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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JWebeb,  Appellant,  va.  Websb,  Reepondent. 
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After  a  hearing  upon  this  motion,  at  which  testimony  was 
taken  and  affidavi^^  were  presented,  the  provision  was  allowed 
to  stand,  and  a  final  judgment  in  accordance  with  the  terms 
of  the  interlocutory  decree  was  entered  on  February  19, 1912. 
On  the  12th  day  of  March,  1912,  the  defendant  obtained  an- 
other order  to  show  cause  why  the  same  relief  should  not  be 
granted  on  the  ground  of  misconduct  of  plaintiff  after  the 
entry  of  the  final  judgment  Plaintiff  objected  to  the  hear- 
ing of  the  last  motion  on  the  ground  that  the  facts  alleged  in 
support  thereof  were  not  sufficient  to  warrant  or  authorize 
a  modification  either  of  the  interlocutory  decree  or  final  judg- 
ment. The  objection  was  overruled,  and  after  a  hearing,  at 
which  testimony  was  taken  and  affidavits  were  presented,  an 
order  am^ding  the  interlocutory  decree  and  final  judgment 
was  entered,  and  additional  findings  of  fact  were  filed  on 
May  2,  1912,  wherein  the  court  found  that  plaintiff  had  sex- 
ual intercourse  with  one  Donald  since  the  entry  of  the  final 
decree  on  February  19th,  and  that  she  was  a  woman  of  bad 
character,  and  ordered  that  she  be  given  the  sum  of  $600  as 
a  full  and  final  division  and  distribution  of  the  estate  of  the 
defendant,  both  real  and  personal,  in  lieu  of  all  alimony. 
The  January,  1912,  term  was  by  special  order  pursuant  to 
sec.  2424,  Stats.,  continued  as  to  this  case  up  to  and  includ- 
ing the  4th  day  of  May,  1912.  On  the  2d  of  May,  1912,  a 
final  judgment  in  accordance  with  the  order  that  day  filed 
was  entered,  from  which  the  plaintiff  appealed. 

On  the  21  st  day  of  May,  1912,  and  at  a  subsequent  term, 
plaintiff  applied  for  an  order  requiring  the  defendant  to  pay 
the  alimony  of  $50  per  month  for  the  months  of  March,  April, 
and  May,  1912,  which  was  in  arrears,  and  on  the  Ist  day  of 
June,  1912,  the  court  entered  an  order  directing  the  defend- 
ant to  pay  to  the  plaintiff  the  sum  of  $150  claimed  to  be  due 
under  the  order  of  the  19th  of  February,  1912,  for  alimony 
for  March,  April,  and  May.  From  this  order,  after  judg- 
ment, the  defendant  appealed. 
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In  Holt  V.  HoU,  9upra,  it  was  held  that  the  divorced  wife 
was  not  entitled  to  alimony  while  she  was  living  with  another 
man  as  his  wife  and  supported  by  him.     The  court  said : 

"The  husband  ought  not  to  be  called  on  to  pay  alimony  for 
the  time  during  which  the  wife  had  other  means  of  support. 
It  is  immaterial,  as  far  as  this  question  is  concerned,  whether 
the  respondent  was  living  in  adultery.  The  ground  upon 
which  tie  court  proceeds  is,  that  she  was  living  in  such  a  man- 
ner that  she  had  means  of  support  independent  of  her  hus- 
band." 

The  case  of  Forrest  v.  Forrest,  supra,  decided  in  the  su- 
perior court  of  Xew  York  in  1869  by  four  justices,  sustains 
the  point  to  which  it  is  cited,  though  it  should  be  noted  that 
Peesbbpont,  J.,  dissented  from  that  part  of  the  opinion 
which  held  that  in  fixing  the  amount  of  alimony  the  immor- 
ality and  bad  conduct  of  the  wife,  after  the  decree  of  divorce 
is  pronounced  and  before  the  amoimt  of  permanent  alimony 
is  fixed,  cannot  be  considered  by  the  court. 

In  Flood  V.  Flood,  5  Bush,  169,  a  perpetual  divorce  from 
bed  and  board  was  granted  to  the  parties,  and  by  mutual  ar- 
rangement a  certain  amount  of  property  was  conveyed  by 
the  husband  to  trustees  to  hold  the  same  in  trust  for  the  use 
of  the  wife  and  the  two  children  of  the  parties.  Atferwards 
the  wife  assumed  to  marry  one  Armitage  and  lived  with  him 
as  his  wife,  whereupon  the  first  husband  secured  an  absolute 
divorce  from  the  bonds  of  matrimony,  and  subsequently 
brought  an  action  to  secure  a  reconveyance  to  him  of  the 
property  conveyed  to  the  trustees.  The  court  refused  to  com- 
pel a  reconveyance,  saying: 

^TIo  doubt  the  Louisville  diancery  court  properly  adjudged 
a  dissolution  of  the  marital  relations,  and  restored  to  him  the 
ooatody  of  his  children,  and  adjudged  to  him  all  property 
which  she  had  received  from  him  by  reason  of  the  marriage, 
or  in  consideration  thereof ;  but  it  did  not,  nor  could,  adjudge 
to  him  the  rights  of  property  which  had  been  conveyed  and  se- 
cured to  her  use  for  life,  as  a  support  in  place  of  alimony." 


J 


136        SUPEEME  COUET  OF  WISCONSIN.     [Apb. 


Weber  y.  Weber,  158  Wis.  ISl 


In  Cross  v.  Cross,  63  N.  H.  444,  the  court  said : 

''There  is  no  question  as  to  the  power  to  grant  alimony  in 
this  case.  Upon  proper  application  and  notice,  the  court 
may  revise  and  modify  any  order  made,  and  make  such  new 
orders  as  may  be  necessary  respecting  alimony.  .  .  .  Adul- 
tery committed  by  the  plaintiflF  before  or  after  the  decree  of 
divorce  is  not,  as  matter  of  law,  a  bar  to  this  petition.  The 
plaintiff  may  have  earned  the  property,  and  justice  may  re- 
quire a  division  of  it,  although  both  parties  are  corrupt. 
Whether  the  plaintiff  is  entitled  to  alimony  is  a  question  of 
fact." 

In  Stanfield  v.  Stanfield,  22  Okla.  574,  98  Pac.  334,  it  was 
held  that  a  decree  of  divorce  adjudging  alimony  to  the  wife 
in  accordance  with  an  agreement  of  the  parties,  unaffected  by 
fraud  or  mistake,  was  not  subject  to  modification  upon  mo- 
tion filed  by  the  former  husband  after  the  term  at  which  the 
original  decree  was  made.  As  incidental  to  that  ruling  the 
court  said : 

"After  the  divorce  the  parties  go  into  the  world  as  strangers 
to  each  other,  and  generally  even  the  adultery  of  the  wife,  ex- 
cept possibly  under  special  conditions  not  involved  in  this 
case,  will  not  relieve  the  husband  of  the  payment  of  alimony 
in  accordance  with  the  decree." 

In  Cole  V.  Cole,  142  IlL  19,  31  N.  E.  109,  the  court  re- 
fused to  reduce  the  allowance  of  alimony  because  of  the  sub- 
sequent misconduct  of  the  wife,  where  it  was  not  shown  that 
the  payments  were  to  be  made  out  of  the  earnings  of  the  hus- 
band or  that  the  property  did  not  come  originally  from  the 
wife  or  was  not  the  result  of  their  joint  accumulationSy  and 
where  it  was  not  shown  that  her  wrong  doing  may  not  have 
been  the  result  of  his  prior  failure  to  pay  instalments  of  ali- 
mony as  they  became  due.  The  court  after  reviewing  the 
authorities  says : 

"Cases  may  be  found,  and  others  will  arise  in  practice, 
where  it  may  be  highly  unjust  and  inequitable  that  the  hus- 
band should  continue  to  support  the  wife.  It  is  within  the 
power  of  the  court  to  compel  the  pavment  of  alimopy  out  of 
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the  future  earnings  of  the  husband,  whether  the  labor  be  man* 
ual  or  mental,  and  it  might  be,  under  these  circumstances,  un- 
conscionable to  compel  Uie  husband  by  his  daily  labor  to  sup- 
port the  divorced  wife  in  idleness  and  prostitution.  Not  only 
reasons  of  justice,  but  authority,  would  seem  to  justify  the 
court  in  such  a  case,  in  the  exercise  of  its  general  chancery 
powers,  to  modify  or  revoke  its  former  order.  But  there  is 
no  such  case  made  by  this  petition." 

In  Gartens  v.  Cariens,  60  W.  Va.  113,  40  S.  E.  335,  it  was 
held  that  under  a  decree  of  divorce  a  mensa  et  thoro  the  hus- 
band might  be  discharged  from  the  payment  of  alimony  by 
the  subsequent  misconduct  of  the  wife,  and  in  the  opinion  it 
was  stated: 

**When  a  decree  of  absolute  divorce  gives  alimony,  the  sub- 
sequent sexual  intercourse  by  the  late  wife  with  other  men  is 
no  ground  for  discharging  the  man  from  such  alimony,  be- 
cause after  such  decree  the  woman  is  no  longer  free,  no  longer 
owes  any  duty  of  purity  to  the  husband,  and  breaks  no  duty 
to  him  by  her  misconducti  however  gross.'' 

This  statement,  however,  was  not  necessary  to  the  point  de- 
cided, and  many  of  the  authorities  cited  to  sustain  it  fail  to 

do  80» 

From  a  review  of  the  above  cases  it  will  be  seen  that  in  none 
except  Forrest  v.  Forrest,  3  Bosw.  661,  is  it  held  that  the  sub- 
sequent misconduct  of  the  wife  cannot  be  considered  upon  an 
application  to  modify  the  amount  of  alimony.  That  such 
misconduct  may  not  in  many  cases  bar  the  wife  from  further 
receiving  alimony  or  even  from  a  reduction  of  the  amount  de- 
termined in  the  original  decree  may  well  be  conceded.  But 
it  is  not  in  consonance  with  the  evident  intent  of  the  statute, 
or  with  the  judicial  policy  of  this  state,  or  with  principles  of 
natural  justice,  to  hold  that  the  subsequent  misconduct  of  a 
wife  of  the  character  here  found  should  not  be  considered  by 
a  court  of  equity  in  determining  how  much  the  husband  shall 
continue  to  contribute  to  her  support  If  the  facts  disclose 
A  single  lapse  from  virtue,  caused  perhaps  in  some  degree  by 
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the  misconduct  of  the  husband ;  that  he  has  in  his  possession 
property  accumulated  by  the  economy  and  labor  of  both  dur- 
ing the  married  state ;  that  the  wife  is  without  any  means  of 
her  own  and  without  the  ability  to  earn  a  livelihood,  then  the 
court  may  well  refuse  to  modify  the  amount  of  alimony 
awarded  in  the  original  decree.  On  the  other  hand,  if  the 
wife,  without  the  fault  of  the  husband  and  without  any  ade- 
quate excuse  or  palliation,  deliberately  (looses  a  life  of  shame 
and  dishonor,  has  no  other  equitable  claim  upon  property  in 
the  hands  of  the  husband,  and  he  is  compelled  by  his  daily 
toil  to  earn  the  money  paid  to  her,  the  court  may  make  the 
misconduct  of  the  wife  the  ground  for  cutting  off  all  alimony, 
or  for  reducing  the  same,  as  may  in  its  discretion  seem  just 
and  equitable  under  all  the  circumstances  of  the  case.  Our 
statute,  sec.  2369,  Stats.,  prescribes  no  grounds  upon  which  a 
judgment  for  alimony  may  be  modided.  It  wisely  leaves 
that  to  the  judgment  of  the  court.  The  considerations  that 
may  legitimately  influence  such  judgment  are  so  varied  and 
complex  that  legislative  and  judicial  wisdom  alike  refrain 
from  any  attempt  to  enumerate  them.  This  much,  however, 
may  be  said:  the  courts  of  our  state  do  not  permit  vice  to 
flaunt  its  banner  before  them  unchallenged.  When  it  ap- 
pears, its  nature  and  extent  may  be  inquired  into,  and  if  jus- 
tice so  demands,  it  may  be  made  the  ground  of  equitable  relief 
in  the  allowance  of  alimony. 

But  in  this  case  it  cannot  be  said  that  there  was  any  re- 
duction of  alimony.  The  court,  upon  the  showing  made  of 
the  subsequent  misconduct  of  the  wife,  changed  the  judgment 
from  one  awarding  alimony  to  one  of  a  final  division  of  prop- 
erty between  the  parties,  and  very  properly  so.  The  evidence 
was  no  doubt  sufficient  to  satisfy  the  court  that  the  wife 
evinced  a  permanent  disposition  to  err.  Under  such  circum- 
stances the  best  administration  of  justice  requires  a  financial 
as  well  as  marital  separation  of  the  parties.  The  right  to  so 
modify  the  judgment  is  unquestioned.     Martin  v.  Martin, 


8]  JANUAEY  TERM,  1913.  139 


Weber  v.  Weber,  168  Wli.  132. 


126  Wis.  237,  105  N-  W.  783.  No  claim  is  made  that  the 
sum  awarded  the  wife  in  the  final  judgment  dividing  the 
property  was  not  adequate  considering  the  financial  condition 
of  the  defendant 

The  defendant  appealed  from  an  order  entered  May  21, 
1912,  requiring  him  to  pay  the  sum  of  $150  alimony  due  for 
the  months  of  March,  April,  and  May,  1912.  It  is  argued 
by  counsel  for  defendant  that  the  judgment  of  final  division 
of  property  entered  May  2,  1912,  settled  all  matters  between 
the  parties,  and  that  no  daim  for  past-due  alimony  can  be 
maintained  by  plaintiff.  This  contention  would  probably 
prevail  were  it  not  for  the  fact  that  it  appears  from  the  affi- 
davit in  behalf  of  plaintiff  and  is  not  denied  by  the  defendant 
that  at  the  time  the  modification  of  the  judgment  of  Febru- 
ary 19th  was  considered  by  the  court  oral  reference  was  made 
to  this  amoimt  of  unpaid  and  overdue  alimony  and  the  court 
from  the  bench  said,  *TLet  it  be  paid,"  and  afterwards  the 
court  made  the  order  for  its  payment.  From  this  it  must  be 
inferred  that  the  court  did  not  include  in  the  judgment  of 
May  2d  the  alimony  in  dispute,  and  that  the  division  of  prop- 
erty was  made  upon  the  basis  that  this  sum  of  $150  due  for 
alimony  should  be  paid  in  addition  to  the  sum  of  $600  re- 
quired to  be  paid  by  the  judgment  of  May,  1912.  So  con- 
struing the  action  of  the  court,  the  order  was  properly  made. 

By  the  Court. — ^TJpon  the  plaintiff's  appeal  the  judgment 
is  affirmed ;  upon  the  defendant's  appeal  the  order  is  affirmed. 
No  costs  allowed  to  either  party;  the  defendant  to  pay  the 
clerk's  fees. 
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Chattel  mortgages:  Validity:  Failure  to  $ign  secured  note:  Bale  with 
assent  of  mortgagor:  Affidavit  not  required. 

L  A  chattel  mortgage  is  not  rendered  void  by  the  mere  f&ct  that 
the  promissory  note  which  it  was  given  to  secure  was,  through 
inadvertence,  not  signed  by  the  debtor,  where  such  unsigned 
note  clearly  states  the  amount  of  the  debt  and  the  terms  and 
conditions  agreed  upon  for  its  payment  and,  exc^t  as  to  the 
signature.  Is  clearly  described  in  the  mortgage. 

2.  Ch.  122,  Laws  of  1903  (sec.  2316c,  Stots.),  refers  to  a  hostile  tak- 
ing and  sale  of  property  under  a  chattel  mortgage,  and  is  In* 
applicable  where  the  mortgagor  assented  to  the  sale. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee coimly :  Waeejen  D.  Tabbant,  Circuit  Judge.     AffirmecL 

Tins  is  an  action  for  the  recovery  of  damages  for  the  un- 
lawful taking  and  converting  by  defendants  to  their  own  use 
of  a  roan  mare  alleged  to  be  the  property  of  the  plaintiff  and 
of  the  value  of  $150. 

It  is  alleged  that  prior  to  September  16,  1910,  the  plaintiff 
pastured  this  mare  on  his  brother  Albert  Lierman's  farm  in 
Sheboygan  county  and  that  defendants  on  that  day  wrong- 
fully took  possession  of  her  and  converted  her  to  their  own 
use,  to  the  plaintiff's  damage  in  the  sum  of  $225. 

It  appears  that  Thomas  O'Hara  and  Adam  Trester  at  the 
time  of  the  transactions  here  involved  had  been  duly  elected 
and  were  acting  as  justices  of  the  peace  of  Sheboygan  county ; 
that  A,  A.  Hoehve  was  the  duly  elected  sheriff  of  this  county ; 
that  Oeorge  Ooodel  was  the  undersheriff;  and  that  E.  H. 
Haehnke  was  acting  as  a  deputy  sheriff. 

In  May,  1908,  one  Max  Neitzke  of  the  city  of  Milwaukee 
was  indebted  to  one  Fred  Steinmueller  of  the  same  place  in 
the  sum  of  $690.10.  On  May  3,  1908,  Neitzke,  through  his 
attorney,  pursuant  to  an  agreement  of  the  parties,  delivered 
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to  SteinmueUer  a  paper  writing  in  the  form  of  a  promiseory 
note  stating  that  Neitzke  was  indebted  to  Steinmneller 
$G90.10,  and  a  chattel  mortgage.  The  mortgage  was  prop- 
erly executed  and  signed  by  Neitzke,  covering  among  other 
property  the  roan  mare  here  in  question ;  but  the  writing  in 
form  of  a  promissory  note  was  not  signed.  The  mortgage 
was  duly  recorded  in  the  office  of  the  city  clerk  of  the  city  of 
Milwaukee  May  29,  1908,  and  an  affidavit  of  the  renewal 
thereof  was  filed  on  the  2d  day  of  May,  1910,  in  the  city 
clerk's  office. 

On  March  31,  1910,  Neitzke  by  bill  of  sale  purported  to 
convey  the  unincumbered  title  to  the  mare  in  question  to  the 
plaintiff,  Ernst  Lierman,  and  received  a  credit  from  plaintiff 
of  $100  on  a  judgment  plaintiff  had  against  him.  This  bUl 
of  sale  was  not  recorded.  Two  days  thereafter  plaintiff  sent 
the  mare  to  the  farm  of  his  brother  Albert  Lierman  at  Ran- 
dom Lake,  where  she  was  kept  until  September  16,  1910. 
On  this  day  SteinmueUer,  the  mortgagee,  and  Haehnhe,  as 
deputy  sheriff,  took  the  mare  from  Albert  Lierman' s  posses- 
sion under  a  proceeding  in  replevin  issued  by  O'Hara  as  jus- 
tice of  the  peace.  On  September  20th,  three  days  before  the 
return  day  of  the  replevin  proceeding  under  which  Haehnke 
claimed  to  hold  the  mare,  SteinmueUer  demanded  possession 
of  her  from  him  upon  the  ground  that  the  replevin  proceeding 
before  Justice  O'Hara,  which  was  dismissed  on  September 
23d  for  want  of  prosecution,  was  void.  Haehnke  refused  to 
surrender  possession  of  the  mare. 

On  September  22d,  upon  Steinmueller's  application,  a  war- 
rant of  replevin  was  issued  by  Justice  Adam  Trester  to  obtain 
possession  of  the  mare  from  Haehnke.  Ooodel  under  this 
writ  took  possession  of  the  mare.  On  September  26th  Al- 
bert Lierman  became  a  party  to  this  action,  claiming  a  lien 
for  the  feed  and  care  of  the  mare  in  the  sum  of  $100.  He 
appeared  by  Kanneberg  &  Heilbron,  attorneys,  who  also  rep- 
resented the  defendant  Haehnke,  Lierman  claiming  and  al- 


142         SUPREME  COURT  OF  WISCONSIN.      [Ape. 

Lierman  y.  O'Hara,  153  Wis.  140. 

leging  that  he  was  entitled  to  possession  of  the  mare  under 
the  ri^t  of  lien  as  above  stated  and  the  defendant  Haehhkc 
alleging  that  he  was  entitled  to  possession  of  the  mare  under 
the  writ  of  replevin  issued  by  Justice  O'Hara.  After  trial 
of  this  action  judgment  was  entered  awarding  possession 
of  the  mare  to  the  plaintiff  Steinmueller  as  the  mortgagee  of 
Neitzke.  An  appeal  was  taken  from  this  judgment  to  the 
circuit  court  for  Sheboygan  county,  where  the  action  is  still 
pending.  The  foregoing  are  the  material  facts  relied  on  by 
the  defendants  to  justify  their  taking  possession  of  the  mare 
and  upon  which  they  deny  any  liability  to  the  plaintiff  for  a 
wrongful  taking  and  conversion  of  her. 

The  instant  action  was  tried  in  circuit  court  to  a  jury,  who 
rendered  a  special  verdict  finding,  in  substance,  (1)  that 
Steinmueller  did  not  make  demand  for  the  mare  from  Albert 
Lierman  prior  to  commencing  suit  before  Justice  O'Hara; 
(2)  that  the  purported  promissory  note  and  the  chattel  mort- 
gage were  not  delivered  by  Kinney  to  Steinmueller  without 
Neitzke's  consent;  (3)  that  the  mare  was  wordi  $150; 
(4)  that  plaintiff's  damages  for  such  taking  and  keeping  of 
the  mare  from  and  after  September  16,  1910,  amounted  to 
$30.18.  The  court  awarded  judgment  dismissing  the  plaint- 
iff's complaint  with  costs.  This  is  an  appeal  from  sudi  judg- 
ment 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Karmeherg,  Gochems  &  Wolfe  and  H.  H.  Heilbron,  and  for 
the  respondents  O'Hara,  Haehnke,  and  Hoehne  on  that  of 
Lorenz  dc  Lorenz. 

SiEBEGKEB,  J.  The  main  contention  of  the  plaintiff  is 
that  the  court  erred  in  holding  that  the  mortgage  from  Neitzke 
to  Steinmueller  was  a  vaUd  instrument  The  mortgage  was 
properly  executed  and  recorded  and  states  that  it  was  given 
to  secure  an  alleged  promissory  note  of  $690.10.  A  written 
paper  in  the  form  of  a  promissory  note  for  this  amount  and 
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payable  to  Fred  Steinmueller  had  been  drawn,  but  was  not 
signed  by  Max  Neitzke.  It,  together  with  a  chattel  mort- 
gage, was  delivered  to  Steinmueller,  who  accepted  them  with- 
out inspection  in  the  belief  that  they  were  properly  executed 
and  that  they  expressed  the  contracts  between  himself  and 
Neitzke,  his  debtor.  It  is  now  claimed  by  the  plaintiff  that 
die  omission  to  sign  this  intended  promissory  note  renders 
the  mortgage  void  and  of  no  effect,  and  that  the  defendants^ 
when  they  took  possession  of  the  mare  in  proceedings  based 
on  this  mortgage,  had  no  authority  or  right  so  to  take  her  and 
hence  were  guilty  of  a  wrongful  taking  and  conversion  of 
plaintiff's  property.  The  case  of  Follett  v.  Hectth,  16  Wis^ 
601,  is  relied  upon  for  support  of  this  claim.  As  stated  in 
Paine  v.  Benton,  32  Wis.  491,  495 : 

"The  rule  of  FoUett  v.  Heath  is  not  to  be  extended  beyond 
the  facts  in  the  case  then  before  the  court.  The  facts  there 
were,  that  the  mortgage  gave  a  totally  false  description  of  the 
note  intended  to  be  secured,  or  which  was  so  claimed.  The 
description  was  false  and  foreign  in  every  particular,  save 
that  the  names  of  the  parties  to  the  note,  maker  and  payee, 
were  correctly  given.  The  note  described  differed,  in 
amount,  date  and  time  of  payment,  altogether  from  that  held 
by  the  mortgagee." 

In  the  instant  case  there  is  no  such  infirmity  in  the  trans- 
action between  the  parties.  There  is  no  dispute  but  that  the 
mortgage  correctly  describes  the  written  paper  except  as  to 
the  signature,  and  correctly  states  the  amount  of  the  debt  due 
Steinmueller  from  Neitzke  and  the  terms  and  conditions, 
agreed  on  by  the  parties  for  payment  of  the  debt.  It  is  mani- 
fest that  Neitzke,  through  inadvertence,  omitted  to  sign  this 
intended  promissory  note  as  the  parties  had  arranged,  and 
that  on  this  account  it  never  became  a  promissory  note.  It 
is,  however,  a  correct  memorandum  of  the  amount  of  Neitzke^s 
indebtedness  to  Steinmueller  and  expresses  the  terms  and 
conditions  agreed  upon  by  the  parties  for  its  payment,  and 
corresponds  with  the  description  of  it  in  the  mortgage,  ex- 
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cept  that  it  is  not  signed.  From  the  undisputed  facts  in  the 
case  it  is  obvious  that,  although  the  writing  is  not  an  executed 
promissory  note  corresponding  with  the  provisions  of  the 
mortgage,  the  mortgagor  intended  to  secure  his  indebtedness 
to  the  mortgagee,  as  stated  in  the  mortgage  and  the  unsigned 
writing  which  refers  to  the  existing  indebtedness  intended  to 
be  secured.  The  written  memorandum  can  properly  be 
treated  as  evidence  of  the  debt  which  the  mortgage  was  given 
to  secure.  Under  the  facts  and  circumstances  the  omission 
of  Neitzke  to  sign  this  paper  did  not  mislead  any  person. 
The  conditions  in  the  mortgage  and  the  contents  of  this  writ- 
ing expressing  the  terms  of  payment  of  this  debt  correspond 
with  sufficient  accuracy  to  show  the  indebtedness  which  the 
parties  sought  to  cover  and  secure  by  the  mortgage.  The 
discrepancy  may  be  disregarded  as  not  necessarily  fatal  to 
the  validity  of  the  mortgage.  Weber  v.  lUing,  66  Wis.  79, 
37  N.  W.  884 ;  Bock  v.  Collins,  99  Wis.  630,  637,  76  N.  W. 
426 ;  Lee  v.  Fletcher,  46  Minn.  49,  48  N.  W.  456. 

It  is  urged  that  the  mortgage  was  duly  paid  and  canceled 
before  Steinmueller  took  any  steps  to  get  possession  of  the 
mare^  because  he  failed  to  file  an  affidavit,  as  required  by  ch. 
122,  Laws  of  1903,  within  ten  days  after  selling  another 
horse  covered  by  the  mortgage.  The  evidence  shows  that  the 
mortgagor  assented  to  have  this  horse  sold  imder  the  mort- 
gage and  the  proceeds  applied  in  part  payment  of  his  debt. 
Under  such  circumstances  the  mortgagee  is  not  required  to 
file  the  affidavit  specified  in  this  statute.  Hammel  v.  Caimes, 
129  Wis.  125,  107  N.  W.  1089 ;  F.  A.  Patrick  it  Co.  v.  Dea- 
champ,  145  Wis.  224,  129  N.  W.  1096. 

We  find  no  reversible  error  in  the  record. 

By  the  Covrt. — Judgment  affirmed. 
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FsAiTK  A.  G&AHAM  loE  CoMPANY,  Appellant,  vs.  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company,  Re- 
spondent 

March  12— April  8,  191S. 

Railroads:  Regulation  of  rate$:  Con$titutional  law:  Railroad  com- 
mi$9ion:  Schedule  rata,  when  lawful:  Relief  against  excessive 
charges:  Exehtsive  remedy:  Common-law  action  not  reserved: 
Jury  trial:  Tested  rights. 

1.  The  legislature  has  power  to  fix  the  rates  to  be  charged  hj  rail- 

way comiMLnies,  either  directly  or  by  delegation  of  authority  to 
an  appropriate  agency,  provided  the  rates  fixed  are  such  as  to 
afford  reasonable  compensation  for  the  senrices  rendered. 

2.  The  remedy  provided  by  sees.  1797— 87m  (Laws  of  1907,  ch.  582), 

1797— 12a  (Laws  of  1909,  ch.  271),  and  ch.  862,  Laws  of  1905, 
for  the  fixing  of  freight  charges  and  for  relief  against  exoess- 
ive  charges  was  intended  by  the  legislature  to  be  exclusive, 
and  full  power  in  respect  to  these  matters  is  lodged  in  the  rail- 
road commission. 

3.  Under  these  statutes,  the  rates  printed  in  the  schedules  made 

and  filed  by  a  railway  company  conformably  to  law  constitute 
the  lawful  rates  until  changed  in  the  manner  provided,  on  ap- 
plication to  the  commission,  and  the  railway  company  can 
charge  neither  more  nor  less  without  violating  the  law.  In  a 
common-law  action,  therefore,  to  recover  for  excessive  rates, 
the  courts  cannot  pronounce  such  schedule  rates  unlawful. 

4.  In  view  of  other  parts  of  ch.  362,  Laws  of  1905,  it  is  not  consid- 

ered that  sec.  34  of  that  act  was  intended  by  the  legislature  to 
preserve  the  common-law  remedy  to  the  extent  of  allowing  the 
schedule  rates  to  be  attacked  in  a  common-law  action. 

5.  Sees.  1797 — 37m  and  1797 — 12a,  while  they  provide  for  the  re- 

covery by  a  shipper,  in  certain  cases,  of  part  of  the  money  paid 
although  not  in  excess  of  schedule  rates,  do  not  contemplate 
that  any  reparation  can  be  made  until  application  has  first  been 
made  to  the  railroad  commission  under  sec.  12,  ch.  362,  Laws 
of  1905,  and  the  schedule  rates  have  been  found  unreasonable 
or  unjustly  discriminatory. 

6.  No  one  has  a  vested  right  to  the  continuance  of  a  common-law 

remedy  for  the  redress  of  future  wrongs;  hence,  sees.  1797 — 37m 
and  1797 — 12a  are  not  unconstitutional  because  denying  the 
right  of  trial  by  Jury.  Besides,  a  remedy  by  action  against  the 
railroad  commission  is  preserved  in  favor  of  any  aggrieved 
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partr.  so  thftt  tbe  rtghta  of  all  partiea  ve  well  Kiurd«d  under 
Uie  law. 
7.  Where  the  rate*  paid  b7  a  shipper  are  the  schedule  and  lawful 
rates  at  the  time  when  paid,  the  tact  that  another  shipper  after- 
wards obtains  a  reduction  of  rates  In  a  proceeding  before  the 
railroad  commlaelon,  even  in  the  same  district,  will  not  bind 
the  railway  comnanT  in  a  common-law  action  by  the  Brat  ab\xh 
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ant  charged  plaintiff  three  cents  per  hundred  pounds  of  ice 
shipped  over  its  railroad  from  the  stations  named  to  the 
Chestnut  street  yards,  and  that  during  said  times  defendant 
charged  and  accepted  from  parties  other  than  plaintiff  two 
and  one-half  cents  per  hundred  pounds  of  ice  transported  in 
carload  lots  over  its  line  from  said  places  to  the  Fowler  street 
yards,  notwithstanding  that  the  distance  from  said  places  to 
said  Fowler  street  yards  is  from  3  to  7.4  miles  greater  than 
from  said  places  to  said  Chestnut  street  yards. 

That  on  June  12,  1909,  one  John  Schneider,  doing  busi- 
ness as  Schneider  Ice  Company  in  the  city  of  Milwaukee, 
made  complaint  to  the  railroad  commission  of  Wisconsin  in 
accordance  with  sec.  1797 — 37m,  Stats.,  charging  that  the 
rate  of  three  cents  per  hundred  pounds  of  ice  charged  by  de- 
fendant for  transporting  ice  from  Merton  to  the  Chestnut 
street  yards  over  defendant's  railroad  was  unusual,  exorbi- 
tant, and  discriminatory  in  comparison  with  rates  charged  be- 
tween other  places  in  the  vicinity  of  Merton  to  said  Fowler 
street  yards.  That,  after  hearing,  the  railroad  commission  de 
cided  that  a  charge  of  three  cents  per  himdred  pounds  from 
Merton  to  the  Chestnut  street  yards  was  discriminatory  and 
unreasonably  high,  and  ordered  discontinuance  of  the  three- 
cent  rate  and  a  substitution  of  a  two  and  one-half  cent  rate 
per  hundred  pounds,  and  in  pursuance  of  said  order  the  de- 
fendant on  the  24th  day  of  September,  1909,  discontinued 
said  three-cent  rate  and  substituted  and  ever  since  has  con- 
tinued a  two  and  one-half  cent  rate  per  hundred  pounds  for 
ice  in  carload  lots.  That  in  respect  to  Chestnut  street  freight 
yards,  all  of  the  places  mentioned  in  the  complaint  are  in  said 
district  and  the  conditions  and  expense  of  transporting  ice  in 
carload  lots  from  each  of  said  places  to  the  Chestnut  street 
frei^t  yards  were  the  same,  and  in  fixing  the  rate  said  places 
were  r^arded  in  the  same  f rei^t  district. 

That  the  plaintiff  demanded  a  return  of  the  amount  of 
allied  excessive  charges,  namely,  $2,416.71,  and  the  defend- 
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ant  refused  to  pay  the  same,  for  which  sum  judgment  was 
demanded  with  costs. 

The  defendant  answered  and  as  a  second  and  separate  de- 
fense set  up  the  following  answer : 

"1.  That  during  all  of  the  times  mentioned  in  the  com- 
plaint it  was  in  every  respect  complying  with  ch.  362,  Laws 
of  Wisconsin  of  1905,  relating  to  tlie  making  and  filing  of 
copies  of  all  schedules  of  rates,  fares,  and  charges  for  the 
transportation  of  passengers  and  property  and  every  service 
in  connection  therewith;  that  the  rates  charged  the  plaintiff 
for  carrying  the  property  mentioned  in  the  complaint  were 
those  fixed  by  its  schedule  of  rates  in  force  between  the  points 
in  question  at  the  time  each  shipment  was  made,  and  that 
under  said  chapter  it  was  unlawful  for  defendant  to  charge, 
collect,  demand,  or  receive  a  greater  or  less  compensation  for 
the  transportation  of  said  property  than  was  specified  in  the 
printed  schedule.  That  by  and  under  ch.  582  of  Laws  of 
Wisconsin  of  1907,  published  in  the  Laws  of  Wisconsin  for 
that  year  as  sec.  1797 — 37m,  it  was  provided  in  substance 
that  within  six  months  after  the  delivery  of  any  shipment  of 
freight  at  destination  any  person  aggrieved  might  complain 
to  the  railroad  commission  of  Wisconsin  that  the  charge  ex- 
acted for  the  transportation  of  such  freight  between  points 
in  Wisconsin  is  unusual  and  exorbitant;  that  thereupon  the 
commission  should  hear  and  decide  such  complaint  upon  the 
merits  and  fix  the  proper  charge  if  less  than  tiie  rate  charged 
and  paid ;  that  the  carrier  might  refund  the  excess,  and  that 
if  it  did  not  an  action  might  be  brought  against  it  to  recover 
the  same ;  that  any  refund  made  under  the  ruling  of  the  com- 
mission should  not  render  the  carrier  liable  for  any  penalty 
or  forfeiture  or  subject  to  prosecution ;  that  by  and  under  ch. 
271,  Laws  of  Wisconsin  of  1909,  published  as  such  in  the 
Laws  of  Wisconsin  for  that  year  as  sec.  1797 — 12a,  it  was 
provided  in  substance  that  within  thirty  days  from  and  after 
June  4,  1909,  any  person  aggrieved  by  freight  charges  paid 
within  five  years  immediately  preceding  July  12,  1907,  for 
the  transportation  of  freight  between  points  in  Wisconsin, 
might  complain  to  the  railroad  commission  of  Wisconsin  in 
respect  to  such  charges ;  that  the  commission  should  hear  and 
decide  the  complaint  upon  the  merits,  and,  if  the  facts  war- 
rant it,  fix  the  proper  charge,  if  less  than  the  amount  charged. 
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and  that  the  carrier  might  refund  the  excess  and  should  not 
be  liable  to  any  penalty  or  forfeiture  or  subject  to  prosecu- 
tion on  account  of  such  refund 

"2.  It  alleges,  upon  information  and  belief,  that  the  plaint- 
iff did  not,  at  any  time  before  the  commencement  of  this  ac- 
tion, complain  to  the  railroad  commission  of  Wisconsin  in 
respect  to  the  freight  charges  mentioned  in  the  complaint,  or 
any  of  them,  and  that  no  order  in  favor  of  the  plaintiff  in  re- 
spect to  such  charges  has  been  made  by  the  said  commission. 

^'3.  That  all  of  the  shipments  allied  in  the  complaint 
were  delivered  at  destination  prior  to  September  27,  1909; 
that  the  action  was  commenced  December  19,  1910,  and  more 
than  one  year  after  the  date  of  the  last  shipment  and  pay- 
ment mentioned  and  described  in  the  complaint." 

The  plaintiff  demurred  to  this  separate  defense  for  want  of 
facts  sufficient  to  constitute  a  defense.  From  the  order  of  the 
court  overruling  the  demurrer  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Kranshage,  Hannan 
&  McMillan,  and  oral  argument  by  T,  J.  Harinan^  They 
cited,  inter  alia,  Parker  v.  0.  W.  B.  Co.  7  M.  &  G.  253,  49 
Eng.  Com.  Law,  253 ;  Smith  v.  C.  &  N.  W.  R.  Co.  49  Wis. 
443,  5  N.  W.  240 ;  Graham  v.  C,  M.  &  8t.  P.  R.  Co.  53  Wis. 
473,  10  N.  W.  609;  Madison  v.  Madison  0.  &  E.  Co.  129 
Wis.  249,  265,  108  N.  W.  65 ;  Minneapolis,  St.  P.  &  8.  8. 
M.  R.  Co.  V.  Railroad  Comm.  136  Wis.  146,  116  N.  W.  905 ; 
Southern  Pac.  Co.  v.  Colorado  F.  &  I.  Co.  101  Fed.  779 ; 
Barnes,  Interstate  Transportation,  605-608;  Const.  U.  S. 
art  VII ;  Const.  Wis.  art.  I,  sees.  5,  9 ;  Cooley,  Const.  Lim. 
266,  267 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166  U.  S.  226, 
17  Sup.  Ot  681 ;  In  re  Eld/red,  46  Wis.  530,  1  N.  W.  175. 

For  the  respondent  there  was  a  brief  by  C.  H.  Van  Alstine 
and  H.  J.  Killilea,  and  oral  argument  by  Mr.  Van  Alstine. 
They  cited  Van  Patten  v.  C,  M.  &  St.  P.  R.  Co.  81  Fed. 
545 ;  Texas  &  P.  R.  Co.  v.  Abilene  C.  0.  Co.  204  U.  S.  426, 
27  Sup.  Ct.  350 ;  Southern  R.  Co.  v.  Tift,  206  U.  S.  428,  27 
Sup.  Ct.  709 ;  Baltimore  &  0.  R.  Co.  v.  U.  S.  215  U.  S.  481, 
30  Sup.  Ct  164;  Robinson  v.  B.  &  0.  R.  Co.  222  U.  S.  506, 
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32  Sup.  Ct.  114 ;  Morriadale  0.  Co.  v.  Pern.  B.  Co.  176  Fed. 
T48 ;  A.  J.  PhUlipt  Co.  v.  ft  T.  W.  B.  Co.  195  Fed.  12,  13 ; 
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''railroad"  as  used  in  the  act,  and  the  act  applies  to  transpor- 
tation of  passengers  and  property  between  points  in  Wiscon- 
sin, and  to  the  receiving,  switching,  delivering,  and  handling 
of  property  and  charges  connected  therewith.  Sec  8  pro- 
vides that  all  charges  shall  be  reasonable  and  just  and  pro- 
hibits unreasonable  and  unjust  charges.  Sec.  4  makes  it  the 
duty  of  the  railroad  companies  to  establish  and  file  with  the 
railroad  commission  schedules  showing  all  rates^  fares,  and 
charges  and  to  keep  such  schedules  open  to  public  inspection, 
and  prohibits  any  change  in  rates,  fares,  or  charges  except 
upon  notice  to  the  commission.  It  requires  that  all  changes 
shall  be  plainly  indicated  upon  existing  schedules  or  by  fil- 
ing new  ones,  and,  when  any  change  shall  have  been  made, 
notice  thereof  shall  be  posted  in  all  stations.  Sees.  5,  6,  7,  8, 
9,  10,  and  11  inclusive  provide  for  joint  and  commodity 
rates,  classification  of  freight,  reduced  rates  and  free  trans- 
portation, depots,  distribution  of  cars,  and  interchange  of 
traffic  by  carriers.  Sees.  12,  13,  14,  15,  and  16  inclusive 
treat  of  complaints  and  investigations,  power  to  hear  and  de- 
termine the  same,  attendance  of  witnesses,  taking  of  deposi- 
tions, substitution  and  enforcement  of  rates,  and  orders  carry- 
ing the  decision  of  the  commission  into  effect.  Sees.  17  to 
31  inclusive  provide,  among  other  things,  rules  of  evidence 
and  practice,  power  of  the  commission  to  inquire  into  the 
management  of  railroad  companies,  investigate  rates,  pro- 
hibit discriminatory  preferences  and  rebates,  provide  penal- 
ties for  violations  of  the  act,  and  investigation  of  claims. 
Part  of  sec.  4  reads  as  follows : 

"It  shall  be  unlawful  for  any  railroad  to  charge,  demand, 
collect  or  receive  a  greater  or  less  compensation  for  tiie  trans- 
portation of  passengers  or  property  or  for  any  service  in 
connection  therewith  than  is  specified  in  such  printed  sched- 
ules, including  schedules  of  joint  rates,  as  may  at  the  time 
be  in  force,  and  the  rates,  fares  and  charges  named  therein 
shall  be  the  lawful  rates,  fares  and  charges  until  the  same  are 
changed  as  herein  provided." 
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Part  of  sec.  14  is  as  follows : 


"Whenever,  upon  an  investigation  made  under  the  provi- 
sions of  this  act,  the  commission  shall  find  any  existing  rate 
or  rates,  fares,  charges  or  classifications,  or  any  joint  rate  or 
rates,  or  any  regulation  or  practice  whatsoever  affecting  the 
transportation  of  persons  or  property,  or  any  service  in  con- 
nection therewith,  are  unreasonable  or  unjustly  discrimina- 
tory, or  any  service  is  inadequate,  it  shall  determine  and  by 
order  fix  a  reasonable  rate,  fare,  charge,  classification  or  joint 
rate  to  be  imposed,  observed  and  followed  in  the  future  in 
lieu  of  that  found  to  be  unreasonable  or  unjustly  discrimina- 
tory, and  it  shall  determine  and  by  order  fix  a  reasonable 
regulation,  practice  or  service  to  be  imposed,  observed  and 
followed  in  the  future,  in  lieu  of  that  found  to  be  unreason- 
able or  unjustly  discriminatory  or  inadequate,  as  the  case 
may  be.^' 

Sec.  26.  "If  any  railroad  shall  do  or  cause  to  be  done  or 
permit  to  be  done  any  matter,  act  or  thing  in  this  act  pro- 
hibited or  declared  to  be  unlawful,  or  shall  omit  to  do  any 
act,  matter  or  thing  required  to  be  done  by  it,  such  railroad 
shall  be  liable  to  the  person,  firm  or  corporation  injured 
thereby  in  treble  the  amount  of  damages  sustained  in  conse- 
quence of  such  violation;  provided,  that  any  recovery  as  in 
this  section  provided  shall  in  no  manner  affect  a  recovery  by 
the  state  of  the  penalty  prescribed  for  such  violation." 

Sec.  34.  "This  act  shall  not  have  the  effect  to  release  or 
waive  any  right  of  action  by  the  state  or  by  any  person  for 
any  right,  pe^alty  or  forfeiture  which  may  have  arisen  or 
which  may  hereafter  arise  under  any  law  of  this  state;  and 
all  penalties  and  forfeitures  accruing  under  this  act  shall  be 
cumulative  and  a  suit  for,  and  recovery  of  one,  shall  not  be 
a  bar  to  the  recovery  of  any  other  penalty." 

Sec.  37  is  as  follows:  ^*So  much  of  section  128  of  the  Stat- 
utes of  1898  as  provides  for  the  election  of  a  railroad  com- 
missioner, also  sections  1793  and  1803  of  such  statutes,  and 
all  other  acts  and  parts  of  acts  conflicting  with  the  provisions 
of  this  act  are  hereby  repealed  in  so  far  as  they  are  inconsist- 
ent herewith." 

Sec.  1798,  Stats.  (1898),  prohibits  discrimination  in 
rates,  and  provides  that  no  railroad  company  shall  "charge, 
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demand  or  receive  from  any  person,  company  or  corporation 
an  unreasonable  price  for  the  transportation  of  persona  or 
property,  or  for  the  hauling  or  storage  of  freight"  And  fur- 
ther provides  in  substance  that  any  railroad  corporation 
which  shall  violate  any  of  the  provisions  of  the  act  shall  be 
liable  to  the  person  aggrieved  in  three  times  the  actual  dam- 
ages sustained  besides  costs. 

The  original  act  did  not  expressly  make  provision  for  rep- 
aration in  cases  where  the  rates  were  held  excessive  by  the 
commission,  and  provision  was  made  therefor  by  ch.  582, 
Laws  of  1907  (sec  1797— 37m),  and  ch.  271,  Laws  of  1909 
(sec.  1797— 12a). 

Ch.  682,  Laws  of  1907,  reads: 

"Within  six  months  after  the  delivery  of  any  shipment  of 
freight  at  destination  any  person  a^rieved  may  complain  to 
the  commission  that  the  charge  exacted  for  the  transportation 
of  such  freight  between  points  in  Wisconsin  is  unusual  or  ex- 
orbitant, and  thereupon  the  commission  shall  have  power  to 
investigate  such  complaint,  and  to  hear  the  same  and  to  de- 
cide upon  the  merits  thereof,  in  the  manner  provided  by  sec- 
tion 12,  chapter  362,  Laws  of  1906.  If  upon  such  hearing  the 
commission  shall  decide  that  the  rate  or  charge  exacted  is  un- 
usual or  exorbitant  it  shall  find,  what  in  its  judgment,  would 
have  been  a  reasonable  rate  or  charge  for  the  service  com- 
plained of.  If  the  rate  or  charge  so  found  shall  be  less  than 
the  charge  exacted  the  carrier  shall  have  the  right  to  refund 
to  the  person  paying  such  charge  the  amount  so  found  to  be 
excessive.  In  case  of  the  refusal  of  the  carrier  to  make  such 
refund,  the  party  aggrieved  thereby  may  maintain  an  action 
in  the  courts  of  this  state,  to  recovejr  the  amoimt  of  such  ex- 
cessive charge  as  found  by  said  commission,  and  in  the  trial 
thereof  the  findings  of  the  commission  shall  be  prima  facie 
evidence  of  the  truth  of  the  facts  found  by  it  and  no  carrier 
shall  be  permitted  to  avail  itself  of  the  defense  in  such  ac- 
tion that  the  shipment  involved  was  in  fact  made  on  the  pub- 
lished tariff  rate  in  force  at  the  time  such  shipment  was  made, 
but  no  carrier  making  a  refund  upon  the  order  of  the  com- 
mission or  pursuant  to  a  judgment  of  court  as  herein  pro- 
vided, shall  be  liable  for  any  penalty  or  forfeiture,  or  subject 
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to  any  prosecution  under  the  laws  of  this  state,  on  account  of 
making  such  refund." 
Oh.  271,  Laws  of  1909,  reads: 
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can  charge  neither  more  nor  less  than  such  rates.  In  a  com- 
mon-law action,  therefore,  to  recover  for  excessive  rates  the 
courts  cannot  say  that  the  schedule  rates  are  unlawful  rates. 
This  obviously  is  necessary  in  order  to  preserve  equality  and 
uniformity  in  rates  and  the  carrying  out  of  the  system  estab- 
lished by  the  l^slature  in  creating  the  railroad  commission. 
Texas  <&  P.  R.  Co.  v.  Abilene  C.  0.  Co.  204  U.  S.  426,  27 
Sup.  Ct.  350. .  True,  that  case  arose  out  of  the  Interstate 
Commerce  Act,  but  the  reasoning  of  the  court  is  quite  in 
point  here.  See,  also,  Southern  B.  Co.  v.  Tift,  206  U.  S. 
428,  27  Sup.  Ct  709 ;  Baltimore  &  0.  B.  Co.  v.  V.  8.  216  U. 
S.  481,  30  Sup.  Ct  164;  Bobinson  v.  B.  it  0.  B.  Co.  222  U. 
S.  506,  32  Sup.  Ct.  114. 

It  is  insisted  that  sec  34,  ch.  362,  Laws  of  1905,  herein- 
before set  out,  was  intended  by  the  l^slature  to  preserve  the 
common-law  remedy.  It  is  true  that  this  provision  is  quite 
broad,  but  in  view  of  other  parts  of  the  railroad  commission 
law  heretofore  referred  to  we  are  convinced  that  it  was  not 
intended  by  the  legislature  to  save  the  common-law  remedy 
to  the  extent  of  allowing  the  schedule  rate  to  be  attacked  in 
a  common-law  action.  This,  we  think,  appears  clearly  from 
the  legislation  on  the  subject  heretofore  referred  to. 

It  is  insisted,  however,  by  counsel  for  appellant  that  sec 
1797— 37m  (ch.  582,  Laws  of  1907)  and  sec.  1797— 12a 
(ch.  271,  Laws  of  1909)  contemplate  that  the  shipper  can  re- 
cover in  a  common-law  action  a  part  of  the  money  paid,  al- 
though not  in  excess  of  schedule  rates.  These  statutes,  how- 
ever, do  not  provide  or  contemplate  that  any  reparation  can 
be  made  until  the  railroad  commission  has  passed  upon  the 
question  as  to  whether  the  schedule  rates  are  excessive.  They 
provide  expressly  for  proceeding  before  the  commission  in  the 
manner  specified  in  sec.  12,  ch.  362,  Laws  of  1905,  and 
clearly  show  that  the  schedule  rates  are  the  lawful  rates  until 
the  question  is  first  passed  upon  in  a  proceeding  before  the 
commission  in  the  manner  provided. 

Sec  12,  ch.  362,  Laws  of  1905,  among  other  things,  pro- 
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videe  that  upon  complaint  to  the  railroad  commission  that 
any  rate  or  rates  are  in  any  respect  unreasonable  or  unjustly 
diBcriminatory  the  comuiission  may  proceed  to  investigate  as 
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one  has  a  vested  right  to  the  continuance  of  a  conunon-law 
remedy  to  redress  future  wrongs.  In  Second  Employers' 
LiabOUy  Ca^es  {Mondou  v.  N.  Y.,  N.  H.  &  H.  B.  Co.)  223 
U.  S.  1,  32  Sup.  Ct.  169,  at  page  50  the  court  said: 

"A  person  has  no  property,  no  vested  interest,  in  any  rule 
of  the  common  law.  That  is  only  one  of  the  forms  of  munic- 
ipal law,  and  is  no  more  sacred  than  any  other.  Rights  of 
property  which  have  been  created  by  the  common  law  can- 
not be  taken  away  without  due  process ;  but  the  law  itself,  as 
a  rule  of  conduct,  may  be  changed  at  the  will  ...  of  the 
legislature,  unless  prevented  by  constitutional  limitations. 
Indeed,  the  great  office  of  statutes  is  to  remedy  defects  in  the 
common  law  as  they  are  developed,  and  to  adapt  it  to  the 
changes  of  time  and  circumstances.'^  Citing  jJftmn  v.  Illi- 
nois, 94  U.  S.  113,  134;  MaHin  v.  P.  &  L.  E.  B.  Co.  203  U. 
S.  284,  294,  27  Sup.  Ct.  100;  The  Lottawanna,  21  Wall. 
568,  577 ;  Western  Union  T.  Co.  v.  Commercial  M.  Co.  218 
U.  S.  406,  417,  31  Sup.  Ct.  59. 

Moreover,  as  before  observed,  the  legislature  has  the  right, 
within  constitutional  bounds,  to  fix  rates,  and  a  remedy  by 
action  against  the  railroad  commission  is  preserved  in  favor 
of  any  aggrieved  party,  so  the  rights  of  all  parties  are  well 
yarded  under  the  law.  Ch.  362,  Laws  of  1905 ;  Minneapo- 
lis, St.  P.  <&  8.  8.  M.  B.  Co.  V.  Bailroad  Comm.  136  Wis. 
146,  116  N.  W.  905. 

It  is  further  contended  that  because  one  Schneider,  doing 
business  under  the  name  of  Schneider  Ice  Company,  com- 
plained to  the  railroad  commission  in  accordance  with  sec 
1797 — 37 w.  Stats.,  and  after  a  hearing  was  had  in  accord- 
ance with  sec  12,  ch.  362,  Laws  of  1905,  obtained  a  reduc- 
tion of  the  rate  in  the  future  from  Merton  to  the  Chestnut 
street  yards  over  defendant's  railroad  from  three  cents  to  two 
and  one-half  cents  per  hundred  pounds  of  ice,  which  rate 
went  into  effect  September  24,  1909,  the  appellant  is  entitled 
to  recover  one  half  cent  per  hundred  pounds  excessive  rate. 
This  contention  cannot  be  sustained.  The  effect  of  such  a 
rule  would  be  to  bind  the  railroad  company  without  its  day 
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in  court.  The  rates  charged  the  appellant  were  the  schedule 
and  lawful  rates  when  charged,  and  the  fact  that  a  stranger 
had  obtained  a  reduction  of  rates  in  a  proceeding  by  him  be- 
fore the  railroad  conunission  at  a  later  date,  even  in  the  same 
district,  cannot  bind  the  railroad  in  a  proceeding  or  acticm 
by  another  shipper  for  reparation  on  account  of  excessive 
charge&  This  doctrine  has  been  laid  down  respecting  the  in- 
terstate commerce  commission  on  complaint  of  a  shipper. 
Nat.  P.  Co.  V.  C.  <g  jy.  W.  B.  Co.  200  Fed.  185,  and  cases 
there  cited. 

It  follows  that  the  order  below  must  be  affirmed. 

By  the  Cowrt. — The  order  of  the  court  below  is  affirmed* 


RuoE;  Respondent,  vs.  Chicago,  Milwaukeb  &  St.  Paui* 

Railway  Company,  Appellant 

March  Ift— April  S,  1919. 

Master  and  $ervant:  Injury:  Employers''  lAabUity  Act:  RaUroadM: 
Interstate  commerce:  When  servant  is  employed  therein:  Bhop 
and  oW^e  employees:  Contributory  negligence:  Simple  tools: 
Constitutional  law:  Foreign  laws:  Evidence. 

1.  As  regards  appliances  and  Instrumentalities  used  by  a  common 

carrier  in  the  business  of  transportation,  it  Is  the  use  to  which 
it  is  put  at  the  time,  rather  than  the  nature  of  the  Instrumen- 
tality itself,  which  determines  whether  or  not  it  is  employed  in 
interstate  commerce. 

2.  Where  such  an  Instrumentality  (in  this  case  a  boiler  constitut- 

ing part  of  the  equipment  of  a  wrecking  train),  at  the  time  re- 
pairs are  being  made  upon  it,  is  not  being  used  to  facilitate 
interstate  commerce,  but  is  being  repaired  to  make  it  ready  for 
either  interstate  or  intrastate  use  as  occasion  may  require  in 
the  future,  an  employee  engaged  in  making  such  repairs  is  not 
employed  in  interstate  commerce  within  the  meaning  of  the 
federal  Employers'  Liability  Act 
S.  The  words  "employed  by  such  carrier  in  such  commerce,"  as 
used  in  said  act,  mean  employed  directly  in  transportation  or 
in  some  act  directly  facilitating  transportation. 
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4.  It  is  within  the  power  of  a  state  to  regulate  the  relation  of  mas- 

ter and  servant,  where  both  are  within  the  Jurisdiction  of  the 
state  and  the  contract  of  employment  is  made  therein,  and  to 
fix  (as  is  done  by  sec.  1816,  Stats.)  the  liabilities  as  between 
them  with  respect  to  negligent  injuries  arising  out  of  or  inci- 
dent to  such  contract  of  employment,  whether  occurring  within 
or  without  the  state,  provided  the  employee  so  injured  without 
the  state  is  there  on  the  business  of  the  employer  and  pursu- 
ant to  the  t:ontract  made  in  this  state. 

5.  "Employees  working  in  shops  and  oflices,"  to  whom  the  provi- 

sions of  sec.  1816,  Stats.,  are  declared  not  to  be  applicable,  in- 
clude all  of  the  class  employed  for  shop  or  oflice  work,  although 
outside  of  the  shop  or  office  at  the  time  of  the  injury. 

6.  When  the  decisions  of  another  state  are  offered  in  evidence  to 

prove  the  law  of  that  state,  the  point  decided  is  what  is  proven 
as  law,  and  not  the  matters  advanced  by  way  of  argument  or 
illustration. 

7.  Plaintiff,  a  boiler  maker,  and  two  other  employees  of  defendant 

were  engaged  in  repairing  a  boiler  at  night,  and  for  the  pur- 
pose of  cutting  rivets  were  using  a  steel  punch  having  a  handle 
like  a  hammer,  and  a  sledge  of  ten  or  twelve  pounds  weight. 
Plaintiff  first  handled  the  sledge  and  then  changed  work  with 
one  of  the  others  and  held  a  light  some  two  or  three  feet  away. 
The  head  of  the  punch  was  somewhat  battered,  and  in  using 
it  a  burr  flew  off  and  struck  plaintiff  in  the  eye.  The  jury 
found  that  he  did  not  know  of  the  defects  in  the  punch  and 
that  he  was  not  guilty  of  contributory  negligence.  Held,  that 
while  the  punch  was  simple  in  form,  it  was  not  simple  with 
reference  to  its  resisting  qualities  or  with  reference  to  the 
results  of  using  it  with  the  end  battered  or  burred;  and  it 
could  not,  under  the  circumstances  stated,  be  said  to  be  a  simple 
tooL 

Appkat.  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  F,  C.  Esohweileh,  Circuit  Judge.    Afjlrmed. 

For  the  appellant  there  was  a  brief  by  C  H.  Van  Algtme 
and  jff.  /.  KillUea,  and  oral  argument  by  Mr.  Van  Ahtine. 

For  the  respondent  there  was  a  brief  by  Rubin  c6  Zabel, 
attorneys^  and  Horace  B.  Walmsley,  of  counsel,  and  oral  ar- 
gument by  Mr,  W,  B.  Bubin  and  Mr>  Walmsley, 

TiMUN,  J.  The  defendant  is  a  railroad  corporation  of 
Wisconsin,  and  the  plaintiff  was  in   its  employment  as  a 
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boiler  maker  at  its  shops  at  Milwaukee,  Wisconsin.  Obe- 
dient to  instructions  from  defendant,  the  plaintiff  went  to 
Galewood,  Illinois,  for  the  purpose  of  assisting  in  repairing^ 
a  boiler  and  with  intention  to  return  to  his  work  at  Milwau- 
kee when  the  Galewood  task  was  completed.  This  boiler  had 
been  attached  to  and  used  in  operating  a  derrick  or  hoist 
fastened  on  a  flat  car,  and  this  car  so  equipped  was  used  as 
one  car  of  a  wrecking  train.  This  car  was  generally  housed 
in  one  of  the  stalls  of  the  roundhouse  at  Galewood,  ready  for 
service  on  short  notice,  and  there  is  always  an  engine  near  by 
with  which  to  take  the  wrecking  train  to  its  destination.  The 
wrecking  train  consisted  of  this  locomotive,  one  or  more  flat 
cars,  this  hoist  or  derrick  car,  and  a  bunk  car,  A  bunk  car 
is  like  an  ordinary  box  freight  car  containing  beds  or  bunks^ 
a  stove,  and  other  furnishings.  This  wrecking  train  carried 
also  various  appliances  necessary  and  convenient  for  salvage 
of  passengers  or  goods,  removing  wre<^:age,  replacing  derailed 
cars  or  engines,  etc.  The  wrecking  train  was  subject  to 
orders  and  was  used  mostly  in  the  state  of  Illinois,  and,  when 
required  by  reason  of  a  wreck,  also  in  the  states  of  Iowa  and 
Wisconsin,  depending  of  course  upon  the  place  of  disaster. 
The  men  constituting  the  wrecking  crew  sleep  in  the  bunk  car 
and  frequently  remain  there  three  or  four  days  at  a  time.  At 
the  time  plaintiff  was  sent  to  Galewood  to  repair  this  boiler 
the  boiler  had  been  taken  off  the  flat  car  and  lay  near  it  in  the 
roundhouse.  Plaintiff  with  other  boiler  makers  went  to  work 
on  this  boiler  cutting  off  rivet  heads.  They  used  for  this  pur- 
pose  a  sledge  and  a  hammer-shaped  implement  called  a  punch 
or  drift  hammer,  being  a  cross-head  four  or  five  inches 
long,  of  about  two  inches  diameter  on  the  large  end  and 
round,  and  of  three  fourths  of  an  inch  diameter  at  the  small 
end,  having  a  handle  like  a  hammer.  The  small  end  of 
this  punch  was  placed  against  the  rivet,  one  man  holding 
the  handle  while  another  struck  with  a  sledge  on  the  larger 
end  of  the  punch.     After  the  plaintiff  used  the  sledge  awhile 
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another  workman  took  the  sledge,  and  while  a  third  was  hold- 
ing the  punch  the  plaintiff  held  an  electric  light  near  by,  the 
work  being  done  at  night.  At  one  of  the  sledge  strokes  a 
piece  of  steel  flew  from  the  punch  and  struck  the  plaintiff  in 
the  ri^t  eye,  causing  the  loss  of  that  eye.  The  punch  was 
discovered  to  be  burred  or  rolled  back  on  the  large  end,  and  a 
piece  of  steel  was  found  which  was  considered  to  be  that  which 
struck  plaintiff  in  the  eye,  and  it  fitted  into  a  cavity  or  break 
in  this  burr.  Experts  testified  that  continued  striking  of  a 
punch  causes  the  steel  to  harden,  crystallizes  it,  makes  it  brit- 
tle, and  has  a  tendency  to  cause  the  breaking  of  the  burrs,  the 
pieces  of  which  sometimes  fly  with  great  force;  that  when 
such  a  tool  commences  to  show  signs  of  burring  it  should  be 
reforged  or  reground  and  the  burred  head  removed  and  the 
end  of  the  tool  brought  down  to  its  proper  size ;  that  a  tool  of 
this  kind  should  not  burr  at  alL 

A  special  verdict  was  submitted  whereby  the  jury  found 
that  the  punch  was  defective  and  this  was  due  to  a  want  of 
ordinary  care  on  the  part  of  defendant,  and  was  the  proxi- 
mate cause  of  plaintiff's  injury.  The  plaintiff  at  the  time  of 
the  accident  did  not  know  that  there  were  burrs  on  the  head 
of  the  punch  nor  was  he  guilty  of  contributory  negligence^ 
and  his  damages  were  $4,000.  On  this  verdict  the  plaintiff 
had  judgment 

The  complaint  in  its  first  coimt  or  cause  of  action  seemed 
to  proceed  on  a  common-law  liability,  on  its  second  count  or 
cause  of  action  expressly  under  sec  1816,  Stats.,  and  in  the 
third  count  or  cause  of  action  expressly  under  the  Employers^ 
Liability  Act  of  Congress.  There  was  an  oral  objection  to 
the  reception  of  any  evidence  under  each  of  the  several  causes 
of  action,  which  was  overruled.  The  third  cause  of  action 
was  added  by  amendment  against  the  exception  and  objection 
of  defendant  The  defendant  moved  for  a  nonsuit  on  the 
ground  that  the  proof  did  not  bring  the  case  within  the  fed- 
eral Liability  Act  and  the  motion  was  denied. 
Vol.  163—11 
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The  appellant  contends  ia  this  court  that  neither  the  plead- 
ing aor  the  evidence  in  the  case  warrants  a  recovery  under 
the  federal  Emplojera'  Liability  Act  of  April  22,  1908  (36 
U.  S.  Stats,  at  Large,  65,  ch.  149).     The  portion  of  that  Btat- 
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talities  of  interstate  commerce  no  matter  how  used.  These 
appliances  require  construction  and  repair.  The  construc- 
tion or  repair  is  performed  to  fit  the  appliance  for  either  use. 
A  foundry  making  or  repairing  car  wheels  which  are  to  be 
put  on  cars  which  may  be  used  in  either  kind  of  commerce 
could  not  correctly  be  said  to  be  engaged  in  interstate  com- 
merce nor  its  employees  said  to  be  employed  in  such  com- 
merce. It  could  hardly  be  said  that  a  steamfitter  who  con- 
structs or  repairs  a  heater  for  a  passenger  car  when  ihe  car 
is  not  en  rouie,  or  a  railroad  employee  repairing  cars  at  its 
repair  shops  when  the  cars  are  not  en  route,  is  employed  in  in- 
terstate commerce  within  the  meaning  of  this  statute.  The 
words  "employed  by  such  carrier  in  such  commerce"  must 
mean  employed  directly  in  transportation  or  in  some  act  di- 
rectly facilitating  transportation*  A  box  company  manufac- 
turing or  repairing  boxes  for  packing  goods  which  may  be 
used  in  either  kind  of  commerce  is  not  engaged  in  interstate 
commerce  nor  are  its  employees  employed  in  interstate  com- 
merce. At  the  same  time,  if  an  interstate  train  or  car  stops 
temporarily  en  rovie  for  repairs  necessary  to  enable  it  to  pro- 
ceed on  its  interstate  journey  and  it  is  intended  that  the  car 
should  so  proceed  when  the  repairs  are  made,  the  employee 
making  such  repairs  would  be  employed  in  interstate  com- 
merce. This,  I  think,  is  what  was  decided  in  case  num- 
bers 289  and  290,  Second  Employers'  Liability  Cases,  223  U. 
S.  1,  32  Sup.  Ct.  169.  But  where  the  thing  repaired  is  itself 
a  mere  appliance,  useful  and  used  in  either  kind  of  commerce 
as  occasion  might  require,  like  a  handcar,  a  wheelbarrow,  a 
capstan  or  jackscrew  or  a  shovel,  and  this  appliance  at  the 
time  the  repairs  thereon  are  made  is  not  being  used  to  facili- 
tate interstate  commerce,  but  is  being  repaired  to  make  it 
ready  for  either  use  in  the  future  as  occasion  may  require,  the 
employee  engaged  in  making  such  repair  is  not  employed  in 
interstate  commerce.  Any  other  rule  would  bring  within  this 
statute  almost  every  conceivable  case  of  construction  or  repair 
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of  transportation  appliances.     The  Federal  Reporter  cases 
on  this  subject  display  more  than  the  usual  amount  of  con- 
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a  reasonable  doubt  to  be  unconstitutional.  Even  if  we  were 
to  grant  that  case  upon  the  question  before  us  the  full  au- 
thority of  a  decision  of  the  United  States  supreme  court,  still 
it  does  not  control  the  instant  case.  For,  while  track  repair 
is  work  which  facilitates  both  kinds  of  commerce,  its  relation 
to  each  kind  is  direct  and  proximate.  In  order  to  move  the 
interstate  traflSc,  track  repair  is  imperatively  necessary  and 
its  effect  in  facilitating  that  traffic  direct  and  immediate. 
Here  the  thing  repaired  was  itself  a  mere  appliance,  useful 
and  used,  in  either  kind  of  commerce,  as  occasion  might  re- 
quire, but  not  in  use  for  the  purpose  of  facilitating  interstate 
commerce  at  the  time  these  repairs  were  made  thereon.  We 
also  find  in  Zikos  v.  Oregon  B,  &  N.  Co,,  supra,  where  the  in- 
jured employee  was  engaged  in  track  repairing,  the  following 
distinction  made  or  attempted: 

"No  doubt  there  may  be  situations,  indeed  we  have  the 
highest  authority  for  it  {Employers'  Liahility  Cases,  207  U. 
S.  463,  495,  28  Sup.  Ct.  141,  52  L.  Ed.  297),  when  instru- 
mentalities that  may  be  used  for  interstate  or  intrastate  traffic, 
or  both,  but  which  at  the  time  are  not  being  used  for  either, 
as  when  engines  or  cars  are  undergoing  repair,  or  in  cases  of 
clerical  work  when  the  acts  or  things  done  are  not  physically 
or  otherwise  directly  connected  with  the  moving  of  trains, 
where  there  would  be  no  ground  for  claiming  liability  under 
the  act  of  Congress,  even  though  the  carrier  in  fact  be  engaged 
in  interstate  as  well  as  local  traffic.'' 

We  reach  the  conclusion  that  the  employee  is  not  employed 
by  the  carrier  in  interstate  commerce  where  he  is  engaged  in 
constructing  or  repairing  an  appliance,  which  appliance  may 
thereafter  be  used  to  facilitate  intrastate  or  interstate  trans- 
portation as  occasion  may  require,  and  is  intended  for  such 
use,  but  is  not  at  the  time  the  repairs  in  question  are  being 
made  in  use  for  the  purpose  of  facilitating  interstate  trans- 
portation. This  disposes  of  all  liability  of  the  defendant 
under  the  act  of  Congress  in  question,  and  other  contentions 
of  the  defendant  made  respecting  this  subject  need  not  be  con- 
sidered. 
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2.  On  the  facta  stated,  was  a  case  made  for  the  appellant 
under  Bee  1816,  Stats.  I  Sub.  8  of  diat  section  provides  as 
follows : 

"In  auj  action  brought  in  the  coarta  of  this  state  by  a  resi- 
dent thereof,  or  the  representative  of  a  deceased  resident,  to 
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working  in  the  shop  or  in  the  office.  But  that  seems  a  narrow 
and  irrational  construction.  A  shop  employee  who  goes  into 
the  shop  yard  or  even  a  great  distance  from  the  shop  for  the 
purpose  of  performing  the  kind  of  labor  which  is  ordinarily 
done  in  the  shop,  is,  we  think,  within  this  exception.  The 
words  "employees  working  in  shops  or  offices"  must  therefore, 
we  think,  include  that  class  employed  for  such  service  whether 
actually  within  the  walls  of  the  shop  or  not,  so  long  as  they 
are  employed  for  shop  work,  although  outside  the  shop  at  the 
time  of  injury.  If  this  is  correct  no  case  was  made  under 
sec.  1816. 

3.  We  next  consider  how  the  case  stands  at  common  law. 
From  the  case  of  Webster  Mfg.  Co.  v.  Nisbett,  206  HL  273, 
68  N.  E.  936,  offered  in  evidence  by  the  defendant  to  prove 
the  law  of  that  state,  we  do  not  understand  that  the  law  rela- 
tive to  simple  tools  is  materially  different  in  that  state  from 
the  law  in  this  state.  When  the  decisions  of  another  state  are 
offered  in  evidence  to  prove  the  law  of  that  state  the  point  de- 
cided is  what  is  proven  as  law,  and  argument,  illustration, 
wit,  humor,  or  philosophy  which  may  be  found  in  such  de- 
cision may  be  considered  harmless  surplusage.  There  a 
blacksmith's  hammer  was  held  to  be  a  simple  tool  with  which 
the  employee  was  or  ought  to  have  been  familiar.  In  Leh- 
man V.  C,  8L  P.,  M.  &  0.  B.  Co.  140  Wis.  497, 122  N.  W. 
1059,  a  pick  or  hammer  used  by  locomotive  firemen  for  break- 
ing up  coal  is  held  to  be  a  simple  tool  which  the  master  is  not 
bound  to  inspect  for  the  purpose  of  discovering  defects.  In 
Meyer  v.  Ladewig,  130  Wis.  566,  110  N.  W.  419,  a  machin- 
ist's hammer  was  held  to  be  such  simple  tool ;  and  in  Stork  v. 
Charles  Stolper  C.  Co.  127  Wis.  318,  106  N.  W.  841,  a 
monkey  wrench  was  assumed  generally  to  belong  in  this  cate- 

No  error  is  assigned  in  this  court  which  raises  the  question 
of  the  sufficiency  of  the  instructions.  We  do  not  think  it  ap- 
pears affirmatively  and  without  contradiction  that  the  punch 
in  question  was  a  simple  tool  within  the  rule  of  the  foregoing 
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cases.     The  implement  was  simple  enou^  in  form.     But  it 
was  not  simple  with  reference  to  its  use  or  its  resisting  quali- 
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SesdaSj  Administratrix,  Respondent,  vs.  Falk  Company, 

Appellant. 

March  IS—AprU  8, 1915. 

Trial:  View:  Diicretion:  Master  and  servant:  Death  caused  hy  in- 
competency of  fellow^ervant:  Notice  to  master  of  incompe- 
tency: Negligence:  Proximate  cause:  Evidence:  Damages:  Special 
verdict:  Appeal:  Harmless  errors. 

1.  Under  sec  2862»  Stats.,  It  rests  In  the  sound  discretion  of  the 

trial  court  whether  or  not  a  view  Xxj  the  jury  shall  be  had; 
and  the  granting  of  a  view  will  not  be  held  error  unless  pal- 
pably wrong  and  prejudicial. 

2.  In  an  action  for  death  of  a  servant,  alleged  to  have  been  caused 

by  negligence  of  the  master  in  retaining  in  its  employ  a  fellow> 
servant  known  to  be  incompetent,  it  was  not  error,  after  sulB* 
cient  evidence  had  been  put  in  to  warrant  the  Jury  in  finding 
the  fact  of  incompetency,  to  receive  evidence  of  the  reputation 
of  the  fellowHservant  for  incompetency,  as  bearing  upon  the 
question  of  notice  to  the  defendant,  even  though  it  was  ad- 
mitted that  defendant's  foreman  knew  of  such  incompetency. 

3.  In  an  action  for  death  caused  by  negligence  it  was  error  to  ad- 

mit evidence  as  to  the  age  and  health  of  the  parents  of  the 
widow  and  the  age  of  the  father  of  the  deceased;  but  as  such 
evidence  could  affect  only  the  question  of  damages  and  it  ap- 
pears that  the  amount  awarded  is  not  excessive,  the  error  was 
not  prejudicial. 

4.  Where  the  deceased  was  forty-one  years  of  age,  in  good  health, 

and  earning  about  |16  per  week,  and  left  surviving  a  widow 
twenty-eight  years  of  age,  also  in  good  health,  a  verdict  of 
$4,500  for  his  death  was  not  excessive. 
6.  Where  the  special  verdict  as  submitted  covers  all  the  material 
issues  in  the  case,  it  was  not  error  to  refuse  to  submit  addi- 
tional questions. 

6.  Where  a  master  negligently  retains  in  his  employ  an  incompe- 

tent servant  whose  incompetency  causes  an  injury,  the  mas- 
ter's negligence  is,  as  a  matter  of  law,  the  proximate  cause  of 
the  injury. 

7.  Where  a  special  verdict  finds  that  the  incompetency  of  a  fellow- 

servant  was  the  proximate  cause  of  the  injury  complained  of, 
and  also  that  defendant's  negligence  in  permitting  such  serv- 
ant to  do  the  work  which  resulted  in  such  injury  was  the  prox- 
imate cause  thereof,  the  latter  finding  controls  and  entitles  the 
plaintiff  to  Judgment 
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Apfeai.  from  a  judgment  of  the  circuit  court  for  Kilwauliee 

county:  Laweemce  W.  Halset,  Circuit  Judge.     Affirmed. 

Action  to  recover  damages  for  the  death  of  Phillip  Serdan, 
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charge  of  the  crane,  shortly  before  the  accident,  there  was  no 
load,  consisting  of  a  mold  or  flasks,  hanging  suspended  from 
the  slings  of  the  crane;  (2)  that  the  defendant  negligently 
permitted  said  Franz  Matyilski  to  operate  the  crane  in  ques- 
tion by  carrying  a  load  or  loads  therewith  immediately  before 
the  accident,  which  resulted  in  the  death  of  Phillip  Serdan ; 
(3)  that  any  failure  on  the  part  of  defendant  to  exercise  or^ 
dinary  care  to  prevent  Franz  Matyilski  from  operating  such 
crane  by  carrying  a  load  or  loads  therewith  was  the  proximate 
cause  of  the  injury  to  deceased ;  (4)  that  the  defendant  com- 
pany, in  the  exercise  of  ordinary  care  after  discovering  the 
incompetency  of  Franz  Matyilski  on  Monday,  the  18th  of 
June,  ought  to  have  prevented  his  further  operating  the  crane 
in  any  manner;  (5)  that  such  failure  to  have  prevented  his 
further  operating  the  crane  was  the  proximate  cause  of  the 
injury  to  deceased;  (6)  that  the  incompetency  of  Matyilski 
was  the  proximate  cause  of  the  death  of  Serdan;  (7)  iheit  the 
defendant  did  not  negligently  fail  to  furnish  the  said  de- 
ceased, Phillip  Serdan,  a  reasonably  safe  place  in  which  to 
perform  his  work  at  or  near  the  sand  mill;  (8)  that  said 
chainman,  Franz  Matyilski,  operated  said  crane  so  as  to  hoist 
from  the  ground  the  flasks  which  struck  against  the  sand  mill 
and  caused  the  accident  to  deceased,  Phillip  Serdan;  and 
(9)  damages,  $4,600. 

The  defendant  moved  (1)  for  judgment  in  favor  of  the  de- 
fendant upon  the  verdict,  or  for  judgment  for  defendant  not- 
withstanding the  verdict;  (2)  to  reverse  the  answers  to  the 
second,  third,  fourth,  fifth,  and  sixth  questions,  and  for  judg- 
ment for  ihe  defendant  upon  the  verdict  so  amended;  and 
(3)  to  set  aside  the  verdict  and  grant  a  new  trial  upon 
grounds  therein  specified.  Each  of  said  motions  was  denied 
and  judgment  for  plainti£F  was  entered,  from  which  judgment 
the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Doe  &  Ballhomy 
and  oral  argument  by  /.  B.  Doe. 


172         SUPREME  COURT  OF  WISCONSIN.      [Apb. 
Serdan  t.  Falk  Co.  IfiS  WU.  169. 

For  the  resposdent  there  was  a  brief  by  A.  J.  Bedding  and 
Houffhion,  Neelen  <£  Boughton,  and  oral  aif^ument  by  F.  W. 
Houghton  and  Alberi  Houghton, 
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a  crane  prior  to  the  time  that  Serdan  was  killed  V^  The  wit- 
ness answered,  "It  was  that  he  ran  the  crane  and  did  not 
know  how  to  run  the  crane-"  Plaintiff  claims  this  evidence 
was  introduced  for  the  purpose  of  showing  notice  to  the  de- 
fendant of  Matyilski's  incompetency.  Before  the  question 
was  asked  of  ihe  witness  several  witnesses  had  testified  as  to 
the  incompetency  of  Matyilski.  The  defendant  claims  that 
since  it  was  admitted  that  Gregson,  the  defendant's  foreman^ 
knew  that  Matyilski  was  not  a  proper  man  to  operate  the 
crane  in  lifting  and  carrying  loads,  and  that  he  had  forbidden 
him  to  do  so,  the  evidence  would  not  be  construed  by  the  jury 
as  tending  to  show  notice  to  the  defendant  of  Matyilski's  in- 
competency, but  would  be  imderstood  by  them  as  proving  the 
fact  that  Matyilski  frequently  ran  the  crane  before  the  ac- 
cident, and  that  such  fact,  if  true,  could  not  be  proved  in 
such  way,  and  as  to  the  fact  of  incompetency  such  evidence 
was  improper  because  the  fact  was  not  disputed.  In  Moer- 
ing  V.  Falk  Co.  141  Wis.  294,  124  N.  W.  402,  it  was  held 
that  after  suflScient  evidence  to  warrant  a  jury  in  finding  that 
a  servant  has  been  incompetent  has  been  put  in,  evidence  of 
the  reputation  for  incompetency  or  recklessness  of  the  servant 
is  competent  upon  the  question  of  notice  to  the  defendant. 
Notwithstanding  the  defendant's  admission  that  its  foreman 
knew  of  Matyilski's  incompetency,  we  think  it  was  proper 
to  permit  the  witness  to  answer  the  question,  and  since  testi- 
mony had  already  been  introduced  that  Matyilski  had  fre- 
quently run  the  crane  before  the  accident,  it  is  not  perceived 
how  the  defendant  was  prejudiced  by  the  answer  to  the  ques- 
tion. 

Plaintiff  was  permitted  to  introduce  evidence  as  to  the  age 
and  condition  of  health  of  the  father  and  mother  of  Mary 
Serdan,  the  widow,  and  also  of  the  age  of  the  father  of  the 
deceased.  This  was  error,  because  it  raised  a  collateral  is- 
sue not  germane  to  the  case.  It  is  proper  to  receive  compe- 
tent evidence  of  the  expectancy  of  life  of  the  deceased  and  of 
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the  widow  as  bearing  upon  the  question  of  financial  Iobb  she 
has  sustained  bj  reason  of  the  deatb  of  her  husband.  The 
error,  howerer,  cannot  be  regarded  as  prejudicial,  uid  under 
the  provisions  of  sec.  ZOt^m,  Stats.,  must  be  disr^arded. 
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found  that  the  incompetency  of  Matyilski  was  the  proximate 
cause  of  such  injury.  Matyilski  was  a  fellow-servant  of  Ser- 
dan^  and  it  is  claimed  that  if  his  negligence  was  the  proxi- 
mate cause  of  the  latter's  death  there  is  no  liability  on  the 
part  of  the  defendant.  This  is  true,  and  the  verdict  would 
not  support  a  judgment  against  the  defendant  if  full  force 
and  effect  should  be  given  to  the  jury's  answer  to  the  sixth 
question  finding  that  a  fellow-servant's  incompetency  was  the 
proximate  cause  of  Serdan's  death.  The  sixth  question  was 
superfluous  under  the  issues  litigated.  In  a  certain  sense  in 
every  case  where  a  defendant  is  negligent  in  keeping  an  in- 
competent servant  in  his  employ  it  may  be  said  that  the  in- 
competency of  the  servant  is  the  direct  cause  of  the  accident, 
though  not  in  law  the  proximate  cause  thereof.  In  seeking 
for  the  proximate  cause  of  an  injury  the  proper  starting  place 
is  the  injury  itself.  Seaver  v.  Union,  113  Wis.  322,  89  N. 
W.  163.  In  this  case  we  ask.  How  was  Serdan  injured!  and 
we  answer.  By  the  incompetency  of  Matyilski.  But  we  must 
not  stop  here.  The  further  inquiry  arises.  Was  there  any  re- 
sponsible cause  back  of  the  servant's  incompetency  that  al- 
lowed it  to  operate  and  so  produce  the  injury  ?  and  the  an- 
swer is.  Yes,  the  negligence  of  the  defendant  in  knowingly 
permitting  the  incompetent  servant  to  continue  in  his  employ- 
ment, thus  giving  occasion  for  the  exercise  of  the  servant's 
incompetency.  That  was  the  first  cause  that  set  in  motion 
the  other  causes  and  ultimately  produced  the  injury,  though 
it  was  not  the  immediate  or  direct  cause.  The  jury,  therefore, 
having  found  that  defendant's  several  acts  of  negligence  con- 
stituted the  proximate  cause  of  Serdan's  death,  must  have 
misconstrued  the  sixth  question.  For  if  it  be  a  fact  that 
the  evidence  sustains  the  findings  of  defendant's  negligence, 
then  as  a  matter  of  law  the  incompetency  of  Matyilski  was 
not  the  proximate  cause  of  the  injury,  though  it  may  have 
been  the  direct  cause  thereof.  That  the  trial  court  must  have 
construed  the  jury's  answer  to  the  sixth  question  as  we  do  is 
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evidenced  hj  the  fact  that  he  gave  judgmeDt  for  plaintifF 
upon  the  verdict  &a  retunied. 

Moreover,  vrhere  the  evidence  suatains  findings  diat  de- 
fendant has  nedifentlv  retained  in  its  emitlov  an  incomoe- 
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2.  In  the  absence  of  statutory  provision  an  adult  servant  assumes 

the  ordinary  risks  of  his  employment,  and  where  he  enters 
upon  a  task  attended  by  dangers  which  are  Just  as  obvious  and 
apparent  to  him  as  to  the  master,  this  rule  applies  notwith- 
standing an  assurance  by  the  master  or  his  representative  that 
there  is  no  danger. 

3.  But  if  the  employee  has  no  actual  knowledge  of  the  danger,  and 

it  is  not  obvious  to  the  sense  but  only  to  be  ascertained  by 
careful  examination  or  test,  and  the  master  or  hiarepresenta- 
tive  having  superior  knowledge  of  the  situation,  ^  assuming 
to  have,  assures  the  employee  of  safety,  and  the  latter,  relying 
on  such  assurance,  goes  to  work,  he  will  not  be  held  as  matter 
of  law  to  have  assumed  the  risk. 

4.  Plaintiff,  a  trammer  in  defendant's  mine,  was  injured  by  the 

falling  of  ore  from  the  roof  of  a  drift  The  shift  boss  had 
gone  into  the  drift  with  his  candle,  and  upon  coming  out  had 
ordered  plaintiff  to  go  in  and  shovel,  telling  him  the  place  was 
as  safe  as  his  home.  It  would  have  taken  some  examination 
of  the  roof  with  the  aid  of  a  light  to  ascertain  what  the  con- 
dition was.  Heldf  that  it  was  a  question  for  the  Jury  whether 
plaintiff  was  excused  from  making  such  examination  for  him- 
selt 

5.  Where  plaintiff  claimed  that  he  was  assured  by  defendant's  shift 

boss  that  the  place  where  he  was  directed  to  work  was  safe, 
and  the  evidence  was  such  that  the  Jury  might  find  that  he 
had  a  right  to  rely  upon  such  assurance,  it  was  proper  to  per- 
mit him  to  testify  to  the  fact  of  such  reliance. 

6.  Statements  by  counsel  in  the  argument  to  the  Jury  cannot  be 

held  to  have  constituted  prejudicial  error  where  there  is  no 
agreement  and  no  authoritative  statement  in  the  record  as  to 
Just  what  was  said,  and  especially  where  the  evidence  seems, 
in  a  degree  at  least,  to  have  warranted  the  alleged  statements 
complained  of. 

7.  Plaintiff,  a  Croatian  unable  to  speak  English,  had  made  through 

an  inte^reter  a  statement  to  defendant  of  the  circumstances 
of  his  injury.  Upon  the  trial  the  interpreter  and  another 
Croatian,  who  had  been  present  but  who  spoke  a  different  dia- 
lect, were  asked  by  defendant  whether  in  their  opinion  plaint- 
iff understood  everything  said  by  the  interpreter  when  such 
statement  was  made.  Held,  that  such  questions  were  very 
near  the  border  line  of  admissibility,  and  that  the  error,  if  any, 
in  excluding  them  was  not  substantially  preJudiciaL 

8.  Where,  after  defendant  had  introduced  and  read  a  deposition, 

plaintiff  was  permitted  to  read  to  the  Jury  the  notice  and  cer- 
tificate showing  that  the  deposition  was  taken  in  the  office  of 
the  warden  of  a  penitentiary,  thus  allowing  the  Jury  to  infer 
Vol.  1G8  — 12 
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tbat  the  witness  was  a  convict,  the  error,  II  an7.  Is  not  Eround 
for  reTsrsal,  In  rlew  of  an  admlsalon  by  defendant's  counsel 
at  the  trial  that  Uie  witness  was  In  fact  a  convict,  since  In  caae 
of  a  new  trial  this  fact  would  probably  be  proved  b7  record 
evidence. 
9.  Where  plaintiff,  a  strong,  healthy  man  thirty-seven  years  of  age, 
earning  tZ.30  a  da;,  lott  his  left  leg  four  Inches  below  the  knee. 
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was  his  duty  to  tell  them  to  ke^p  out  of  dangerous  places. 
All  employees  had  candles  and  were  supposed  to  carry  them 
in  their  caps.     The  plaintiff  testified  that  he  came  to  work  on 
the  day  of  the  accident  at  about  a  quarter  to  8  a.  m. ;  that  he 
greased  his  buggy ;  that  he  had  a  candle,  but  had  put  it  be- 
hind a  timber  because  the  draft  was  so  strong ;  that  the  shift 
boss  came  along  and  raised  his  candlestick  and  went  into  the 
place ;  that  he  called  to  plaintiff  for  a  jumper  and  an  auger, 
neither  of  which  the  plaintiff  could  find ;  that  the  shift  boss 
then  took  a  piece  of  wood  or  timber  and  went  into  the  untim- 
bered  part  of  the  drift  and  "was  knocking  down,"  and  that 
then  he  told  the  plaintiff  to  come  in  there  and  shovel,  and  he 
(plaintiff)  asked  if  it  was  a  safe  place  and  Boalich  told  him 
it  was  safer  in  there  than  it  was  in  his  own  home;  that  he 
then  went  in  and  started  shoveling  dirt,  and  when  he  had 
shoveled  fifteen  or  twenty  shovels  a  body  of  iron  ore  fell  on 
him  from  the  roof  and  severely  injured  him. 

There  is  no  question  of  the  injury  or  the  seriousness  of  it 
raised  in  the  case,  but  it  is  claimed  on  the  part  of  the  defense 
that  no  assurance  of  safety  was  given  by  Boalich,  but  that  on 
the  contrary  he  warned  the  plaintiff  that  it  was  dangerous, 
and  it  is  also  claimed  that  if  the  plaintiff  had  used  his  candle 
and  examined  the  roof  he  could  have  himself  seen  the  danger. 
The  following  special  verdict  was  returned  by  the  jury: 

"(1)  Was  it  the  custom,  in  the  mine  where  plaintiff  was 
injured,  for  the  trammers  to  commence  to  remove  ore  or  dirt 
only  when  directed  to  do  so  by  the  shift  boss  or  miners? 
A.  Yes. 

"(2)  Did  the  shift  boss  prior  to  plaintiff's  injury  order 
the  plaintiff  to  commence  removing  the  ore  from  the  place 
where  he  was  injured  ?    A.  Yes. 

"(3)  Did  the  shift  boss  before  the  plaintiff  began  work  at 
the  time  of  his  injury  assure  the  plaintiff  that  the  place  was 
safe?    A.  Yes. 

"(4)  Was  the  place  at  which  plaintiff  was  injured  reason- 
ably safe  ?    A,  No. 

"(5)  If  to  the  fourth  question  you  answer  ^o,*  then  an- 
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swer  this  question:  Was  the  want  of  safety  thus  found  the 
proximate  cause  of  plaintiffs  injury  ?    A.  Yes. 

^'(6)  Did  the  plaintiff  know  the  place  was  unsafe? 
A.  No. 

"(7)  Ought  the  plaintiff  to  have  known  the  place  was  un- 
safe?   A.  No. 

"(8)  Was  there  any  want  of  ordinary  care  on  plaintiffs 
part  that  contributed  to  produce  his  injuries  ?    A.  No. 

"(9)  What  sum  will  compensate  the  plaintiff  for  the  in- 
juries sustained  ?    A.  $7,666.66.'^ 

From  judgment  for  the  plaintiff  on  this  verdict  the  plaint- 
iff appeals. 

For  the  appellant  there  was  a  brief  by  Flanders,  Botttun, 
Pawsett  &  Bottum,  attorneys,  and  James  0.  Flanders,  of 
counsel,  and  oral  argument  by  Mr.  Charles  E.  Monroe  and 
Mr.  Flanders. 

For  the  respondent  there  was  a  brief  by  W.  P.  Crawford 
and  Olicksman,  Gold  <&  Corrigan,  and  oral  argument  by  Mr. 
Crawford  and  Mr.  W.  L.  Oold. 

WiN8JX)w,  C.  J.  It  is  very  well  established  that,  in  the 
absence  of  some  statutory  provision,  an  adult  servant  assumes 
the  ordinary  risks  of  his  employment,  and  that  the  rule  re- 
quiring the  employer  to  furnish  the  servant  a  safe  place  to 
work  has  no  proper  application  to  such  operations  as  build- 
ing or  mining  and  the  like,  where  the  working  place  is  con- 
stantly changing  and  the  servant  is  assisting  in  making  the 
change  himself.  In  the  present  case,  however,  the  jury  have 
found  on  suflScient  evidence  that  the  plaintiff  was  assured  by 
the  shift  boss  before  he  went  into  that  part  of  the  drift  where 
he  was  hurt  that  the  place  was  safe.  The  question  presented 
on  the  merits  is,  therefore,  whether  the  evidence  was  suffi- 
cient to  justify  the  jury  in  finding  that  the  plaintiff  could  law- 
fully rely  upon  that  assurance  and  thus  be  excused  from  mak- 
ing any  independent  examination  of  the  roof  of  the  drift  him- 
self before  going  in  to  shovel  out  the  rock.    We  do  not  have 
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to  go  to  other  states  for  authorities  on  this  question.  This 
court  has  held  that  where  an  employee  enters  on  a  task  at- 
tended by  dangers  which  are  just  as  obvious  and  apparent  to 
him  as  to  the  master,  he  assumes  the  risk,  notwithstanding  an 
assurance  by  the  master  or  his  representative  that  there  is 
no  danger.  Showalter  v.  Fairbanks,  M.  &  Co.  H  Wis.  376, 
60  N.  W.  257.  This  court  has  also  held  upon  ample  author- 
ity that  "if  the  employee  has  no  actual  knowledge  of  the  dan- 
ger, and  it  is  not  obvious  to  the  sense  but  only  to  be  ascer- 
tained by  careful  examination  or  test,  and  the  master  or  su- 
perintendent having  superior  knowledge  of  the  situation,  or 
assuming  to  have  such  knowledge,  assures  the  employee  of 
safety,  and  the  employee,  relying  on  such  assurance,  goes  to 
work,  he  will  not  be  held  as  matter  of  law  to  have  assumed 
the  risk.'*  Holloway  v.  H.  W.  Johna-Mwnville  Co.  135  Wis. 
629,  116  N.  W.  635.  If  he  will  not  be  held  to  have  assumed 
the  risk,  for  a  stronger  reason  he  will  not  be  held  as  matter 
of  law  to  have  been  guilty  of  contributory  negligence.  Ac- 
cording to  the  plaintiffs  evidence  here,  the  shift  boss  went 
into  the  dangerous  place  with  his  candle,  and  came  out  and 
ordered  the  plaintiff  to  go  in  and  shovel  up  the  debris  on  the 
floor,  telling  him  that  the  place  was  as  safe  as  his  home.  It 
is  quite  plain  that  it  would  take  some  examination  of  the  roof 
with  the  aid  of  a  light  to  ascertain  what  the  condition  was. 
It  was  clearly  a  question  for  the  jury  to  pass  upon,  whether, 
in  view  of  the  order  and  the  assurance,  the  plaintiff  was  ex- 
cused from  making  any  independent  examination  of  the  roof 
himself. 

A  number  of  detail  errors  are  assigned  which  will  now  be 
considered. 

1.  The  plaintiff  examined  Boalich,  the  shift  boss,  on  the 
trial  as  an  adverse  witness,  under  sec  4068  of  the  Statutes, 
and  at  the  conclusion  of  the  examination  the  court  refused  to 
allow  the  defendant's  counsel  to  cross-examine  him.  This 
was  error  under  the  recent  case  of  Onse  v.  Power  &  M.  M. 
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Go.  151  Wis.  400,  139  N.  W.  196.  Boalich  was,  however, 
called  as  a  witness  by  the  defendant,  and  fully  examined.  It 
ifl  not  now  suggested  that  the  defendant  has  been  deprived  of 
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that  the  interpreter  was  the  defendant's  paid  interpreter  and 
under  its  control,  of  which  fact  there  was  no  evidence.  A 
colloquy  followed  between  the  court  and  both  counsel,  in  the 
course  of  which  counsel  for  plaintiff  denied  the  correctness 
of  defendant's  version  of  his  statement,  and  started  to  tell 
what  he  did  say,  when  he  was  interrupted  by  the  court,  but 
finally  succeeded  in  stating  that  he  did  not  say  to  the  jury 
that  the  interpreter  was  paid  by  the  defendant.  At  last  the 
trial  court  stated  to  the  jury,  on  defendant's  request,  that 
there  was  no  presumption  that  the  defendant  either  hired,  em- 
ployed, or  secured  the  interpreter.  Defendant's  counsel  then 
asked  the  court  to  go  further  and  state  to  the  jury  that  there 
was  no  evidence  that  the  interpreter  was  secured  or  paid  by 
the  defendant,  and  this  request  was  refused  by  the  trial  judge 
in  the  following  words : 

"I  don't  think  I  will  so  instruct  the  jury.  I  will  say  in 
respect  to  the  matter  that  the  jury  may  draw  such  inference 
from  the  testimony  in  respect  to  the  matter  as  they  think 
proper  and  think  just  in  tiiat  particular,  and  the  fact  that 
there  is  testimony  that  this  man  came  to  see  this  other  man 
and  that  the  man  now  representing  the  defendant,  Mr.  Nor- 
ris,  was  present  at  the  time  the  statement  was  procured.  Now 
I  think  that  is  a  fair  way  to  leave  the  whole  matter." 

The  testimony  referred  to  by  the  trial  judge  was  the  plaint- 
iff's testimony  that  he  never  knew  the  man  Sever  until  he 
(Sever)  came  to  see  him  and  he  did  not  know  who  brought 
him;  that  he  (Sever)  came  from  Hibbing,  Minnesota,  and 
talked  to  him;  that  he  (plaintiff),  together  with  one  Scoban, 
a  fellow  workman,  who  was  also  hurt,  went  to  the  defendant's 
office  and  that  Sever  went  with  them  and  did  the  interpreting 
for  both  of  them,  in  the  presence  of  one  of  the  defaidant's 
attorneys.  In  view  of  the  fact  that  there  is  no  authoritative 
statement  in  the  record  as  to  just  what  was  said  by  the  plaint- 
iff's counsel,  and  the  further  fact  that  the  defendant's  ver- 
sion of  the  statement  is  challenged  as  incorrect  by  the  plaint- 
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iflPs  counsel,  we  are  unable  to  see  how  we  can  say  there  was 
error  here,  much  less  prejudicial  error.  If  it  was  a  fact,  as 
claimed  by  plaintiff,  that  the  interpreter  was  a  total  stranger 
to  him  and  came  from  Minnesota  to  see  him  without  request 
from  him,  and  then  accompanied  him  to  the  defendant's  of- 
fice and  acted  as  interpreter,  not  only  for  the  plaintiff  but 
also  for  Scoban,  the  other  injured  employee,  in  making  state- 
ments wanted  by  the  defendant  company,  we  are  unable  to 
say  that  there  might  not  be  some  inferences  which  could  prop- 
erly be  drawn  by  the  jury  to  the  effect  that  the  visit  of  the 
interpreter  to  the  plaintiff  and  his  subsequent  action  was  in 
some  way  due  to  some  request  or  inducement  coming  to  him 
from  the  defendant. 

4.  Sever  was  a  witness  and  was  asked  what  in  his  judg- 
ment would  be  the  chance  for  any  part  of  plaintiff's  statement 
not  to  have  been  understood  by  him  (the  plaintiff).  The  wit- 
ness Scoban  (who  was  another  Croatian,  speaking  a  some- 
what different  dialect)  was  also  asked  whether  he  thought 
plaintiff  could  understand  everything  Sever  said  to  him  at 
the  time  the  statement  was  made.  Objections  by  the  plaint- 
iff to  these  questions  were  sustained  by  the  court,  and  error 
is  now  assigned  upon  these  rulings.  The  questions  may  be 
said  to  be  very  near  the  border  line  of  admissibility.  Had 
they  been  permitted  to  be  answered,  we  should  have  been 
slow  to  pronounce  the  rulings  erroneous.  Yet  it  is  very  ap- 
parent that  the  opinion  of  either  witness  as  to  how  perfectly 
Jakopac  understood  what  Sever  said  to  him  can  only  be  an 
opinion  based  on  very  uncertain  premises  and  can  amount  to 
little  more  than  a  guess.  Even  if  the  ruling  be  technically 
erroneous  (a  point  we  do  not  decide),  it  cannot  be  held  to  be 
substantially  prejudicial 

6.  The  witness  Sever  was  not  present  at  the  trial,  but  his 
deposition,  which,  after  due  notice,  had  been  taken  by  the 
defendant  in  the  office  of  the  warden  of  the  federal  prison  at 
Leavenworth,  Kansas,  was  read.  Plaintiff's  counsel  were  not 
present  at  the  taking  of  the  deposition,  so  there  was  no  cross- 
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examination  of  the  witness.  After  the  testimony  of  the  wit- 
ness was  read  by  defendant,  plaintiffs  counsel  offered  the  no- 
tice and  certificate  in  evidence.  Objection  was  made  by  de- 
fendant's counsel  to  the  offer  on  the  ground  that  they  were 
offered  for  the  sole  purpose  of  showing  to  the  jury  the  fact 
that  the  deposition  was  taken  in  the  office  of  the  warden  of 
the  penitentiary,  and  thus  allowing  the  jury  to  draw  the  in- 
ference that  the  witness  was  a  convict,  whereas  there  were 
two  proper  ways  to  prove  that  fact,  namely,  by  cross-exami- 
nation of  the  witness  himself  and  by  introduction  of  the  rec- 
ord of  conviction.  The  court  overruled  the  objection  and  al- 
lowed the  notice  and  certificate  to  be  read  to  the  jury.  In 
making  the  ruling  the  court  said  with  regard  to  the  recital 
showing  that  the  deposition  was  taken  in  the  prison,  '^Oh,  I 
think  it  is  proper  merely  to  refer  to  it  as  a  circumstance  in 
c(mnection  with  the  taking  of  the  deposition,  that  is  all.'' 
Later  the  court  said:  "It  is  not  evidence,  strictly  speaking, 
but  I  think  the  facts  set  forth  there  are  proper  to  bring  to  the 
attention  of  the  jury  as  showing  the  circumstances  imder 
which  the  deposition  was  taken,  that  is  all." 

We  should  have  been  much  better  satisfied  had  the  court 
ruled  otherwise.  But  even  if  the  ruling  should  be  held  to  be 
erroneous,  the  question  whether  it  affirmatively  appears  that 
any  substantial  right  of  the  defendant  has  been  affected  by 
the  ruling  remains  to  be  considered.  Sec.  3072m.,  Stats. 
While  the  discussion  of  the  objection  was  proceeding  in  the 
trial  court  in  the  absence  of  the  jury,  defendant's  counsel 
said,  "Of  course,  the  plaintiff  in  this  case  is  not  responsible 
for  the  fact  that  the  man  was  incarcerated  in  the  prison.  The 
only  place  where  he  could  give  notice  would  be  notice  within 
the  walls  of  the  prison,  because  they  wouldn't  let  him  out/' 
This  seems  to  be  an  explicit  admission  that  the  fact  was  that 
Sever  was  imprisoned  for  crime.  Doubtless  if  another  trial 
were  ordered  the  plaintiff  would  produce  the  record  and  thus 
satisfy  the  technical  requirements  of  the  law  as  to  proof  of 
the  fact.     Under  such  circumstances,  it  would  seem  almost 
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absurd  to  saj  tliat  an;  substantial  right  of  the  defendant  had 
been  invaded  by  the  ruling,  even  conceding  it  to  be  abstractly 
erroneous.  To  aend  tbe  case  back  to  allow  this  fact  to  be 
proven  by  record  evidence  seems  futile.    Our  conclusion  ia 
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table  ownerahip  and  gave  him  capacity  to  make  a  valid  chat- 
tel mortgage  of  the  car,  good  as  against  any  one  not  having  a 
superior  lien  to  the  knowledge,  actual  or  constructive,  of  the 
mortgagee. 

2.  Here  inaccuracies  in  the  description  of  property  covered  by  a 
chattel  mortgage  are  not  fatal  if  the  subject  is  so  described 
that  it  can  be  readily  identified  by  the  exercise  of  ordinary 
care,  or  even  by  the  aid  of  extrinsic  evidence,  where  there  is 
sufficient  in  the  writing  to  put  one  acting  reasonably  on  in- 
quiry. 

S.  Thus,  where  the  mortgagor  had  but  one  automobile,  a  chattel 
mortgager  thereof  stating  correctly  the  manufacturer's  name  and 
the  serial  number  of  the  car  was  valid,  notwithstanding  the 
description  was  not  in  other  respects  wholly  accurate,  and 
when  such  mortgage  was  filed  the  mortgagor's  vendor  (who 
had  not  been  fully  paid  and  who  claimed  that  the  title  re- 
mained in  him  as  security)  was  chargeable  with  notice  of  its 
contents  and  was  at  least  put  upon  inquiry  as  to  the  identity 
of  the  car  so  mortgaged. 

4.  Such  mortgagor  having,  as  provided  in  the  mortgage,  been  per- 

mitted to  remain  in  possession  of  the  car,  a  garage  keeper  who 
stored  it  for  him  acquired  no  lien  for  such  storage  as  against 
the  mortgagee,  even  though  the  latter  knew  that  the  mort- 
gagor was  keeping  the  car  in  a  public  garage;  and  the  vendor 
of  the  mortgagor  acquired  no  such  lien  by  paying  the  storage 
claim. 

5.  Where  a  chattel  mortgage  is  given,  either  in  the  form  of  a  bill 

of  sale  or  in  the  ordinary  form,  without  anything  being  said 
as  to  possession  pending  maturity  of  the  debt,  the  mortgagee, 
in  the  absence  of  any  statutory  regulation  to  the  contrary,  may 
exercise  his  own  discretion  as  to  taking  possession  of  the  prop- 
erty; and  when  the  mortgagor,  being  permitted  to  retain  pos- 
session for  a  particular  purpose  only,  abandons  such  purpose 
and  the  property,  the  mortgagee  as  holder  of  the  legal  title 
may  take  the  property. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  J.  0.  Ludwig,  Circuit  Judge.     Affirmed. 

Action  to  recover  possession  of  an  automobile. 

The  cause  was  tried  by  the  court.  The  evidence  was  to  this 
effect:  June  2,  1908,  Byron  R.  Godfrey,  then  owner  of  the 
property  in  controversy,  gave  to  one  John  Ure,  Jr.,  a  signed 
paper  worded  thus:  "June  2,  1908,  Eeceived  of  John  Ure 
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the  sum  of  $2  to  apply  on  Marmon  car.  Balance  due, 
$1,748 ;  the  same  to  be  paid  on  or  before  Monday,  June  8, 
1908.  Ure  agrees  to  give  one  free  ride,  say  Sunday,  Jime 
7th."  The  car  was  kept  by  (Jodf  rey  in  a  public  garage.  Ure 
did  not  change  the  actual  situation  for  some  days  later.  On 
the  day  the  paper  was  delivered  Ure  made  a  bill  of  sale,  which 
was  duly  filed  as  a  chattel  mortgage,  intending  to  convey  the 
automobile  to  one  Adler  to  secure  him  for  indorsing  a  note 
which  the  latter  desired  to  use  to  obtain  money  to  pay  God- 
frey. He  thereby  raised  $1,760,  and  paid  $1,600  to  Qod- 
f rey  June  6th  thereafter.  The  bill  of  sale  provided  for  re- 
tention of  the  car  by  Ure  as  a  demonstrator.  The  description 
of  the  property  in  the  paper  given  by  Godfrey  to  Ure  was 
not  identical  with  that  in  the  bill  of  sale,  but  the  serial  num- 
ber and  manufacturer's  name  in  the  two  papers  were  the 
same.  On  payment  of  the  $1,500  being  made  to  Godfrey  he 
took  the  car  from  the  garage  and  used  it  as  he  saw  fit  When 
not  in  use  he  kept  it  in  the  White  garage  until  some  time  in 
March,  1909,  and  Grodfrey  received  word  from  the  White 
people  that  there  was  a  storage  bill  of  $65  against  it  and  that 
it  would  be  sold  therefor  unless  otherwise  paid.  There  was 
still  due  GJodf  rey  on  the  car  $250.  He  claimed  the  right  to 
take  it  under  a  paper  he  gave  Ure  when  the  $1,500  was  paid, 
stipulating  that  the  latter  should  have  possession  of  the  car, 
but  title  should  remain  in  the  former  as  security  for  unpaid 
purchase  money.  Godfrey  paid  the  garage  people  the  claim 
of  $65  and  took  the  car  without  permission  of  Ure.  He 
used  it  several  months,  making  some  improvem^its  thereon, 
and  then  it  was  taken  in  this  action.  In  due  course,  he  re- 
gained possession  with  the  right  to  retain  it  pending  termina- 
tion of  the  litigation.  Later  he  died  and  his  personal  repre- 
sentative was  substituted  as  defendant  The  car  was  worth 
around  $1,700  when  purchased  by  Ure  and  $1,100  when  re- 
plevined.  It  was  returned  to  plaintiff  before  trial  without 
prejudice. 


\ 
* 
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The  court  found  that  plaintiff,  at  the  commencement  of 
the  action,  was  the  owner  and  entitled  to  possession  of  the 
automobile  under  his  bill  of  sale;  that  the  value  thereof  when 
replevined  was  $1,100  and  use  $200,  and  ordered  judgment 
against  the  personal  representative  of  Godfrey,  deceased,  and 
the  sureties  on  his  undertaking  for  the  $200,  and  costs. 
Judgment  was  so  rendered. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
E.  J.  Hermmg. 

William  Katimheimer,  for  the  respondent 

lyfAKfiHATX,  J.  Counsel  for  appellant  contends  that  Ad^ 
ler^s  mortgage  did  not  vest  in  him  any  interest  because  the 
automobile  was  not  in  lire's  possession  when  the  instrument 
was  made.  To  support  that  coimsel  invoke  the  principle  that, 
in  the  circumstances  assumed,  there  is  no  implied  warranty 
of  title.  The  infirmity  is  in  that  the  premises  do  not  fit  this 
case ;  so  the  reasoning  and  conclusions  do  not. 

This  is  not  a  case  resting  on  warranty  of  title,  nor  even  one 
of  mortgaging  after-acquired  property.  At  the  best  for  re- 
spondent, Ure  had  an  equitable  right  to  the  property  as  soon 
as  he  obtained  the  memorandum  on  June  2,  1908.  It  may  be 
the  parties  contemplated  that,  later,  some  more  formal  in- 
strument would  be  made.  That  it  was  intended  the  memo- 
randum, in  practical  effect  and  to  all  appearances,  should  evi- 
dence ownership  of  the  property  in  Ure,  is  evident  because 
the  paper,  on  its  face,  indicates  that  Godfrey  purposes  hav- 
ing the  garage  keeper  recognize  the  former  as  having  the 
right  to  take  the  automobile.  Time  was  given  Ure  to  pay 
the  balance,  and  it  was  stipulated  that  Ure  should,  in  the 
meantime,  afford  Godfrey  a  free  ride.  That  clearly  indi- 
cates mutual  intention  that  Ure  should,  from  the  date  of  the 
paper,  be  considered  the  actual  or  constructive  possessor  of 
the  property.  Certainly  if  the  first  paper  did  not  clothe  him 
with  the  full,  it  did  with  the  equitable,  ownership  and  am- 
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pie  capacity  to  make  a  valid  chattel  mortgage,  good  as  against 
any  one  not  having  a  superior  lien,  to  the  knowledge,  actua] 
or  conatmctive,  of  the  mortgagee. 

The  further  point  is  made  that  the  mortgage  was  ineffec- 
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notice  of  the  contents  of  the  paper  on  file-  If  that  were  not 
sufficient  on  mere  inspection  to  satisfy  him  the  particular  ma- 
chine was  intended,  it  was  certainly  enough  to  put  him  on 
such  inquiry  as  would  readily  have  cleared  up  all  doubt  about 
the  matter. 

A  third  claim  is  made  that  Godfrey  became  subrogated  to 
the  garage  keeper's  lien  for  storage  and  entitled  to  possession 
of  the  property  on  that  account.  How  (Jodf  rey  by  stepping 
into  the  shoes  of  Ure  and  paying  off  the  garage  bill  could  ac- 
quire a  right  superior  to  the  paramount  title  in  Adler,  is  not 
perceived.  The  fact  that  a  mortgagor  is  permitted  to  remain 
in  possession  of  the  mortgaged  property,  in  the  absence  of  a 
statute  providing  otherwise,  affords  him  no  implied  author- 
ity to  create  a  lien  thereon  for  storage  superior  to  the  ri^t  of 
the  mortgagee.  If  the  garage  keeper  had  no  right  of  lien  as 
against  Adler,  obviously,  Godfrey  did  not  obtain  any  by  pay- 
ing the  storage  claim.  He  obtained  thereby  just  what  the 
garage  keeper  had, — ^no  more  and  no  less.  That  was  a  lien 
as  against  Ure.  Counsel  assumes  that  the  lien  of  the  garage 
keeper  took  precedence  of  Adler's  lien,  because  the  latter  had 
knowledge  that  Ure  was  keeping  the  machine  in  a  public 
gfu-age.  The  law  is  otherwise.  Jones,  Chat.  Mortg.  §  472 ; 
7  Cyc  89,  sub.  6. 

The  further  point  is  made  that  the  chattel  mortgage  was, 
in  form,  a  bill  of  sale,  reserving  to  Mr.  Ure  the  right  of  pos- 
session to  enable  him  to  use  the  machine  as  a  demonstrator, 
and,  therefore,  Adler  had  no  right  to  possession  when  the  ac- 
tion was  commenced.  Little  time  need  be  spent  with  that. 
The  idea  that  because  the  bill  of  sale  did  not  give  Adler,  ex- 
pressly, the  right  to  preserve  his  security  by  taking  possession 
of  the  machine  when  necessary  therefor,  as  in  this  case,  is 
quite  novel  and  is  unsound.  When  Ure  abandoned  the  use 
for  which  he  was  permitted  to  possess  the  machine,  omitted 
to  pay  the  garage  keeper,  and  some  one  had  to  interfere  in 
order  to  have  the  property  even  housed,  his  right  to  posses- 
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sion  waa^  necessarily,  waived  in  favor  of  the  owner  of  tJie 
paramount  claim.  Godfrey  did  not  acquire  any  better  right 
than  Ure  by  interfering  to  protect  hia  own  interests.  By  com- 
mon law  and  common  sense,  if  one  person  baa  tbe  title  to  a 
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Db  Lonoe,  Bespondent,  vs.  Fischback,  AppeUant 

March  IS— April  8,  191S. 

Foreign  judgment:  Almony:  Decree  as  to  amount  due:  Enforeemeni 

in  thii  siate. 

Where  an  order  or  decree  of  a  court  of  competeBt  lurlfldiction  in 
another  state,  made  in  a  contempt  proceeding,  adjudging  that  a 
certain  sum  is  due  from  the  defendant  to  the  plaintiff  for  ar- 
rears of  alimony,  has  the  force  and  effect,  under  the  laws  of 
that  state,  of  a  judgment  at  law  for  the  payment  of  money,  an 
action  at  law  for  its  recovery  may  be  maintained  in  this  state. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  F.  C.  Eschweilek,  Circuit  Judge.    Affirmed. 

Action  to  recover  $10,440  past-due  alimony.  The  ooia- 
plaint  alleges  that  on  the  2d  day  of  June,  1891,  plaintiff  se- 
cured a  judgment  of  divorce  from  the  defendant  in  a  court 
of  general  and  competent  jurisdiction  of  the  state  of  Illinois, 
to  wit,  the  superior  court  of  Cook  county ;  that  the  defendant 
was  duly  served  and  appeared  personally  in  the  action;  and 
that  by  said  judgment  plaintiff  was  awarded  alimony  in  the 
sum  of  $10  per  week,  as  shown  by  Exhibit  A  annexed  to  the 
complaint,  but  that  no  part  thereof  has  been  paid.  The  com- 
plaint further  alleges : 

"That  thereafter,  and  on  the  6th  day  of  December,  1911, 
the  said  court  of  Illinois  duly  ordered  and  decreed  that  Adele 
de  Longe,  formerly  Adele  Fischhack,  and  the  plaintiff  in  the 
said  divorce  action  hereinbefore  referred  to  and  commenced 
in  said  superior  court  of  Cook  county,  Illinois,  have  leave  to 
file  her  verified  petition  and  that  said  Oeorge  Fischhack  show 
cause  why  he  should  not  be  adjudged  in  contempt  of  court 
for  failing  to  comply  with  the  decree  of  said  Illinois  court 
entered  in  said  cause  of  action  on  the  2d  day  of  June,  1891, 
as  aforesaid,  as  more  fully  appears  from  the  verified  copy 
hereto  annexed,  marked  Exhibit  6  and  made  a  part  hereof 
with  the  same  force  and  effect  as  thou^  the  same  were  em- 
bodied in  full  herein. 
Vol.  163— IS 
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ViNjE,  J.  Defendant's  counsel  announced  upon  the  oral 
argument  that  he  did  not  rely  upon  the  second  ground  of  de- 
murrer, so  it  remains  only  to  consider  and  determine  whether 
or  not  the  complaint  states  facts  sufficient  to  constitute  a 
cause  of  action. 

Counsel  argues  that  upon  a  proper  construction  of  the  ac- 
tion of  the  superior  court  of  Cook  county,  as  shown  by  its  pro- 
ceedings as  a  whole,  the  decree  or  order  of  1911  does  not  con- 
stitute a  final  judgment  for  money ;  that  while  the  decree  de- 
clares that  a  certain  sum  is  due  from  the  defendant  to  the 
plaintiff  for  arrears  for  alimony,  yet  the  whole  trend  and 
tenor  of  the  court's  action  shows  that  it  had  the  single  object 
in  view  of  determining  whether  the  defendant  was  in  con- 
tempt under  the  original  divorce  judgment  of  1891,  and,  if 
he  was  so  in  contempt,  to  give  him  an  opportunity  to  purge 
himself  therefrom  by  the  paym^it  of  whatever  sum  or  suma 
the  court  still  found  due  under  the  judgment,  and  that  it  was 
not  the  court's  intention  to  render  a  new  and  independent 
money  judgment  against  the  defendant  The  proceeding  in 
1911,  it  is  claimed,  was  simply  and  purely  for  contempt  under 
the  judgment  and  decree  of  1891,  as  was  shown  by  the  order 
to  show  cause  and  by  the  fact  that  at  the  conclusion  of  the 
proceeding  an  order  and  not  a  judgment  was  entered. 

In  view  of  the  allegations  of  the  complaint  hereinafter  re- 
ferred to  as  to  the  force  and  effect  given  to  the  order  or  (Jecree 
of  1911  by  the  courts  of  Illinois,  the  argument  of  defendant's 
counsel  is  without  force.  If  the  decree  of  December  16, 
1911,  is  a  final  judgment  which  is  not  subject  to  change  or 
modification  by  the  court  that  entered  it,  then  an  action 
thereon  may  be  maintained  in  the  courts  of  this  state.  Kunze 
V.  Kunze,  94  Wis.  64,  68  K  W.  391 ;  Dow  v.  Blake,  148  HL 
76,  35  N.  E.  761;  Pajrc  v.  Page,  189  Mass.  86,  75  K  E.  92; 
WeUs  V.  Wells,  209  Mass.  282,  96  N.  E.  846;  Lynde  v. 
Lynde,  181  IT.  S.  183,  21  Sup.  Ot.  555 ;  Sidare  v.  Sisiare, 
218  U.  S.  1,  30  Sup.  Ct  682.     See  note  to  same  in  28  L.  R 
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frandnlently  repreaented  that  plaintiff  would  be  on  his  feet  and 
ready  and  able  to  go  to  work  in  five  months  after  the  time  of 
the  injury,  that  the  injuries  were  not  permanent  and  would 
not  permanently  disable  him,  and  that  if  plaintiff  would  sign 
a  release  of  the  concrete  company  and  accept  a  certain  sum 
defendant  would  in  addition  pay  all  expenses,  hospital  and 
doctors'  bills  until  plaintiff  was  recovered;  that  relying  upon 
said  representations  plaintiff  signed  the  release;  that  said  rep- 
resentations were  false;  that  the  injmies  caused  plaintiff  to  be 
permanently  disabled;  and  that  since  signing  the  release  plaint- 
iff has  lost  his  rights  against  the  concrete  company  by  reason 
of  its  beooming  insolvent, — is  held  on  demurrer  to  state  a 
cause  of  action. 

2.  It  is  a  legitimate  inference  from  these  allegations  that  the  mis- 

representations as  to  the  extent  of  plaintiff's  injuries  were 
made  on  the  authority  of  the  physicians  in  charge  having 
special  knowledge  and  capable  of  making  accurate  statements 
on  that  subject,  and  they  must  therefore  be  regarded  as  rep- 
resentations of  existing  facts,  upon  which  plaintiff  had  a  right 
to  rely. 

3.  The  gravamen  of  the  cause  of  action  being  deceit,  it  was  unnec- 

emtay  for  plaintiff  in  his  complaint  either  to  affirm  or  disaffirm 
the  settlement  which  was  induced  by  the  fraud  of  defendant 
He  might  retain  the  money  received  and  proceed  to  recover 
damages  tw  the  fraud. 


Appeal  from  an  order  o£  the  circuit  court  for  Milwaukee 
county:  Oscae  M.  Fkitz,  Circuit  Judge.     Reversed. 

This  is  an  appeal  from  an  order  sustaining  a  demurrer  to  ' 
the  complaint.     The  following  is  the  complaint: 

"(Title.) 

"For  a  cause  of  action  against  the  defendant,  plaintiff  al- 
leges and  shows  unto  the  court  as  follows : 

"First.  That  he  now  is  and  was  at  all  the  times  herein 
mentioned  a  resident  and  inhabitant  of  the  city  and  county 
of  Milwaukee,  state  of  Wisconsin,  and  is  a  married  man 
about  thirty-six  years  of  age. 

"Second.  That  &e  defendant  now  is  and  was  at  all  the 
times  herein  mentioned  a  foreign  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  Great  Britain, 
and  engaged  in  the  business  at  all  such  times,  in  the  state  of 
Wisconsin,  among  other  things,  of  insuring  employers  against 
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and  that  the  injuries  received  by  your  plaintiff  were  not  per- 
manent and  would  not  permanently  disable  your  plaintiff 
from  doing  physical  labor,  and  falsely  and  fraudulently  rep- 
resented that  the  said  insurance  company  would,  if  your 
plaintiff  would  sign  a  release  and  accept  $350,  also  pay  all 
expenses,  doctors'  bills  and  hospital  bills  necessary  for  your 
plaintiff  to  incur  until  your  plaintiff  was  fully  recovered  from 
said  injuries,  and  that,  relying  upon  said  false  and  fraudu- 
lent representations  and  believing  the  same  to  be  true,  your 
plaintiff  did  in  the  said  month  of  November,  1911,  sign  some 
paper,  the  effect  of  which  is,  as  your  plaintiff  is  informed  and 
verily  believes,  to  release  the  said  concrete  company  from  any 
and  all  liability  for  the  injuries  your  plaintiff  received,  as 
aforesaid,  in  consideration  of  $350  then  paid  by  the  said  de- 
fendant insurance  company  to  your  plaintiff. 

**Plaintiff  further  alleges  that  each  and  every  of  said  repre- 
sentations so  made  by  the  said  defendant,  its  agents  and  serv- 
ants, were  false,  fraudulent,  and  untrue,  as  the  said  defend- 
ant insurance  company  at  the  said  time  well  knew,  and  that 
the  injuries  received  by  your  plaintiff  are  such  that  your 
plaintiff  will  lose  one  or  more  of  his  1^,  and  that  your 
plaintiff  is  permanently  disabled  from  performing  physical 
labor  and  will  be  permanently  disabled  from  performing  phy- 
sical labor  for  the  rest  of  his  life,  and  that  the  said  insurance 
company  did  not,  as  so  represented,  pay  the  doctors'  bills  and 
expenses  hereinbefore  referred  to.  That,  as  your  plaintiff  is 
informed  and  verily  believes,  since  the  time  of  signing  such 
release  the  said  concrete  company  has  become  and  is  insolvent 
and  your  plaintiff  has  lost  his  rights  against  the  said  concrete 
company  by  reason  and  in  consequence  of  the  false  and  fraud- 
ident  representations  made  by  the  defendant  herein;  all  to 
your  plaintiff's  damage  in  the  sum  of  fifteen  thousand  dol- 
lars ($15,000). 

"Wherefore  plaintiff  prays  judgment  against  the  said  de- 
fendant insurance  company  for  the  sum  of  fifteen  thousand 
dollars  ($15,000),  together  with  the  costs  and  disbursements 
herein.*' 

The  defendant  demurred  to  the  complaint  for  want  of  facts 
sufficient  to  constitute  a  cause  of  action. 

For  the  appellant  there  was  a  brief  by  Olicksmatu  Oold  & 
Corrigan,  and  oral  argument  by  W.  L.  Oold. 
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Eor  die  respondent  there  was  a  brief  by  Aarons  <£  Ntven, 
and  oral  argument  by  C,  L.  Aaroris, 
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lions  is  that  the  repreeentatioiia  reepecting  the  extent  of 
plaintiff's  injuries  were  made  on  the  statements  or  by  au- 
thority of  the  physicians  in  charge,  and  therefore  must  be  re- 
garded as  representations  of  existii^  facts,  coming  from  per- 
sons supposed  to  have  special  knowledge  on  the  subject,  and 
capable  of  stating  accurately  the  extent  of  plaintiff's  injuries. 
It  is  therefore  apparent  that  defendant  knew  or  ought  to  have 
known  throng  its  agents  and  servants  the  extent  of  plaintiff's 
injuries,  and  the  plaintiff  had  a  ri^t  to  rely  upon  such  state- 
ments as  coming  from  persons  with  knowledge.  We  think 
the  complaint  states  a  cause  of  action  under  the  decisions  of 
this  court  Woteshek  v.  Neumann,  161  Wis.  365, 138  N.  W. 
1000;  Krame  v.  Busacker,  105  Wis.  350,  81  N.  W.  406; 
Schiefelhein  v.  Fidelity  i6  C.  Co.  139  Wis.  612,  120  N.  W. 
398;  /.  H.  Clark  Co.  v.  Bice,  127  Wis.  461,  106  N.  W.  231; 
Warner  v.  Benjamin,  89  Wis.  290,*  62  N.  W.  179. 

The  gravamen  of  the  cause  of  action  here  is  deceit;  it  is 
therefore  unnecessary  for  the  plaintiff  in  his  complaint  either 
to  affirm  or  disaffirm  the  settlement  which  was  induced  by  the 
fraud  of  the  defendant  The  questions  discussed  by  respond- 
ent, therefore,  under  these  heads  need  not  be  considered. 
True,  plaintiff  must  allege  that  he  had  a  cause  of  action  and 
that  by  the  fraudulent  r^res^itations  of  defendant,  which 
he  relied  upon,  he  was  induced  to  release  it  and  thereby  sus- 
tained damage.  This  the  plaintiff  has  done,  and  therefore 
under  the  authorities  heretofore  cited  the  complaint  states  a 
cause  of  action^ 

The  plaintiff  was  not  obliged  to  rescind  the  release  or  agree- 
ment obtained  by  fraud  and  prosecute  the  original  claim 
against  the  Great  Northern  Concrete  Company,  but  might 
retain  the  money  received  and  proceed  to  recover  damages  for 
the  fraud.  Gould  v.  Cayuga  Co.  Nat.  Bank,  99  N.  Y.  333,  2 
N.  E.  16.  It  is  true  that  in  such  action  the  plaintiff  must  not 
only  prove  the  fraudulent  representations  and  his  reliance 
thereon,  but  also  that  he  sustained  damages  thereby.     Pecun- 
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iary  loss  to  the  deceived  party  h,  of  course,  esaential  to  the 
mamteuance  of  the  actioo.  Urte  v.  N.  Y.  C.  <£  H.  R.  B.  Co. 
302  N.  Y.  170,  96  N.  E.  711.  It  is  claimed  on  the  part  of 
counsel  for  respondent,  however,  that  the  allegations  of  the 


8]  JANUARY  TERM,  1913.  203 

state  ex  rel.  Kassner  v.  Momsen,  158  Wis.  203. 


Stats  ex  reu  Kassneb,  Plaintiff  in  error,  vs.  MoicsBir,  In- 
spector, Defendant  in  error. 

March  IS^AprU  8,  I9IS. 

MilvM^ikee  district  court:  Appeal  in  crimirua  cases:  Notice,  how 
**given:*'  Stay  of  execution:  When  term  of  imprisonment  be- 
gins:  Habeas  corpus. 

1.  Notice  of  appeal  In  a  criminal  case  is  "given"  to  the  judge  of  the 

district  sourt  of  Milwaukee  county  within  the  meaning  of 
sec  4761,  Stats.,  by  filing  such  notice  with  the  clerk  and  calling 
the  attention  of  the  court  to  such  filing  by  motion  for  a  «i«per- 
sedeas  and  presenting  a  recognisance  on  appeal  for  his  approval 
or  allowance. 

2.  A  statute  giving  a  convicted  person  ten  days  in  which  to  appeal 

and  permitting  a  supersedeas  on  such  appeal  if  a  bond  is  filed 
and  approved  by  the  judge,  gives  the  judge  power  to  grant  a 
stay  of  execution  upon  application  of  such  person  to  enable  him 
to  appeaL 

3.  The  term  of  imprisonment  of  a  convicted  person  does  not  com- 

mence before  the  day  on  which  such  a  stay  of  execution  ex- 
pires. A  dictum  in  In  re  Orou>,  60  Wis.  349,  to  the  effect  that 
the  day  of  sentence  is  the  first  day  of  the  term,  limited. 

4.  Where,  after  the  giving  of  notice  of  appeal,  an  attempt  is  made 

to  give  a  recognizance  and  a  motion  is  also  made  to  dismiss  the 
appeal,  the  judge  of  the  district  court  may,  by  virtue  of  the 
power  inherent  in  courts  of  record,  delay  the  execution  of  sen- 
tence until  such  matters  are  determined;  and  the  term  of  im- 
prisonment will  not  be  held  to  have  begun  while  execution  is 
so  delayed. 

6.  No  delay  of  commitment  secured  by  legal  strategy  will  be  con- 
sidered a  substitute  for  personal  presence  in  jail,  and  there  is 
no  fiction  of  law  by  force  of  which  one  can  be  at  the  same  time 
in  jail  and  at  liberty. 

6.  Error  in  dismissing  the  appeal  of  a  convicted  person  is  not  avail- 
able on  writ  of  habeas  corpus. 

Ebbob  to  review  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  J.  C.  Ludwio,  Circuit  Judge.     Affirmed. 

Wmiam  Kaumheimer,  attorney,  and  Edward  T.  FairchUd, 
of  counsel,  for  the  plaintiff  in  error. 
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For  the  defendant  in  error  there  'was  a  brief  hy  the  Attor- 
ney OenertU,  Edward  Tockey,  district  attorney,  a»d  Henry  8. 
Sloan,  assistant  district  attorney ;  a  supplemental  brief  by  the 
Attorney  Oenerai  and  W,  W.  Oilman,  assistant  attorney  gen- 
eral;  and  oral  argument  by  Mr.  Sloan  and  Mr.   Giltnan. 
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of  thirty  days,  and  in  addition  thereto  to  pay  a  fine  of  $60  and 
ooatB  of  prosecution.  On  that  day  he  applied  &>r  and  ob- 
tained a  stay  of  proceedings  until  May  25th  following.  On 
the  date  last  mentioned  he  filed  a  notice  of  appeal  with  the 
clerk  of  said  district  court  On  June  6,  1912,  after  a  mo- 
tion to  dismiss  his  appeal  for  want  of  service  upon  the  judge 
had  been  filed  in  the  municipal  court,  the  plaintiff  in  error 
filed  an  undertaking  to  stay  proceedings  upon  the  attempted 
appeal,  which  undertaking  was  not  approved.  On  June  13th 
the  appeal  was  dismissed  on  said  motion  and  a  commitment 
issued  and  the  plaintiff  in  error  taken  thereon  to  the  houae 
of  correction,  having  theretofore  paid  the  fine  and  costs.  On 
June  20th  he  demanded  his  release  upon  the  theory  that  his 
term  of  imprisonment  commenced  when  sentence  was  pro- 
nounced and  not  when  the  commitment  was  issued  and  ex- 
ecuted, and  therefore  the  term  had  expired.  Failing  to  ob- 
tain such  release  he  sued  out  a  writ  of  habeas  corpus,  and 
upon  return  thereto  showing  the  facts  aforesaid  the  circuit 
court  made  the  remand  complained  of.  A  stay  was  obtained 
and  the  proeeeding  brought  to  this  court  on  writ  of  error. 

Plaintiff  in  error  relies  upon  the  case  of  In  re  Crow,  60 
Wis.  349,  19  N.  W.  713.  In  that  case  Crow  was  sentenced 
by  the  circuit  court,  on  four  several  convictions  for  misde^ 
meanors,  to  pay  fines  and  costs,  and  if  not  paid  forthwith  to 
be  imprisoned  in  the  county  jail  for  several  successive  terms 
aggregating  seventy  days.  On  the  same  day  the  clerk  issued 
and  delivered  to  the  sheriff  four  certificates  of  conviction  and 
sentence,  but  the  sheriff  at  the  request  of  Crow  did  not  take 
him  into  custody  thereon  or  attempt  to  commit  him  until 
March  10,  1884,  when  he  arrested  Crow  and  held  him  in  cus- 
tody in  the  county  jail  by  virtue  of  said  certificates.  Crow 
then  prosecuted  habeas  corpus  proceedings  before  a  court  com- 
missioner and  was  discharged.  After  the  discharge  the  cir- 
cuit court  made  an  order  directing  the  clerk  to  issue  other 
certificates  of  conviction  pursuant  to  the  original  sentence  and 
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directiiig  the  sheriff  to  forthwith  take  Crow  into  custody 
and  confine  him  until  the  fines  and  coets  were  paid  or  until 
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which  to  appeal  and  permits  supersedeas  on  said  appeal  if  a 
bond  is  filed  and  approved  bj  the  judge.  Sec.  4714,  Stats. 
(1898).  It  therefore  carries  with  it  power  to  the  judge  to 
^ant  a  stay  on  application  of  the  accused  for  the  purpose  of 
permitting  such  appeal.  This  power  no  doubt  must  be  cau- 
tiously and  sparingly  exercised,  but  it  cannot  be  that  the  stat- 
ute meant  to  give  a  convicted  person  ten  days  in  which  to  ap- 
peal and  yet  the  district  court  be  disabled  from  granting  any 
stay  of  proceedings  for  this  period.  In  re  Webbj  89  Wis, 
354,  62  N.  W.  177,  cited  by  plaintiflF  in  error,  is  rather 
against  him.  It  is  there  expressly  recognized  that  the  ri^t 
to  suspend  sentence  can  be  exercised  as  incident  to  a  review 
of  the  case  by  a  higher  court  See,  also.  State  v.  Orottkau,  73 
Wis.  689,  41  N.  W.  80,  1063 ;  State  ex  rel.  Gary  v.  Lwnffiun, 
112  Minn.  121,  127  N.  W.  4t65;Neal  v.  State,  104  Ga.  509, 
30  S.  E.  858,  42  L.  E.  A.  190.  In  re  Crow,  supra,  must  be 
limited  accordingly. 

It  is  unnecessary  to  here  decide  whether  or  not  the  appeal 
was  legally  dismissed.  The  error  in  dismissing  the  appeal^ 
if  any  error  there  was,  is  not  available  in  this  proceeding.  A 
writ  of  habeas  corpus  is  not  a  writ  of  error.  Kassner  had  ten 
days  in  which  to  give  his  notice  of  appeal,  and  had  he  given 
a  recognizance  on  the  appeal  which  was  approved  by  the  dis- 
trict judge  the  appeal  would  have  been  effectual  to  continue 
the  temporary  stay  upon  review  of  the  case.  Sec.  47 14. 
The  court  having  granted  a  stay  until  May  25th  for  the  pur- 
pose of  enabling  the  convicted  person  to  appeal,  the  time  of 
his  imprisonment  could  not  in  any  event  commence  before  the 
day  on  which  this  stay  expired  nor  end  in  less  than  thirty 
days  from  that  time.  This  writ  of  habeas  corpus  was  issued 
June  20th  of  the  same  year,  consequently  the  relator  was 
properly  remanded  in  any  event.  By  no  permissible  mode  of 
computation  had  his  sentence  expired  on  June  20th.  But 
under  the  circumstances  of  this  case,  viz.  the  attempt  to  recog- 
nize and  the  pendency  of  the  motion  to  dismiss  the  appeal. 


208         SUPREME  COURT  OF  WISCONSIN.     [Apb. 

Terrj  r.  Bartlett,  168  Wis.  208. 

the  court  was  authorized  to  delay  the  execution  of  relator's 
sentence  until  June  13th  hy  virtue  of  the  power  inherent  in 
courts  of  record,  and  relator's  term  then  begins.  We  might 
also  add  that  no  delay  of  commitment  secured  by  legal  strat- 
egy,  however  brilliant,  intricate,  or  attenuated,  will  be  con- 
sidered a  substitute  for  personal  presence  in  the  jail,  and 
there  is  no  ^^ction  of  law"  by  force  of  which  one  can  be  at 
the  game  time  in  jail  and  at  liberty. 
By  the  Court. — Judgment  affirmed. 


T£BBT)  Respondent,  vs.  Babtubtt^  Appellant 

March  19--April  8.  191S. 
Real-estate  hrokers:  Right  to  cammUiianM, 

L  Where  an  agent  employed  by  the  owner  of  land  to  procure  a 
purchaser  therefor  at  a  spedfled  price  produces  a  person  who 
is  unwilling  and  whom  the  agent  cannot  induce  to  pay  the 
price  demanded,  the  owner  may  sell  to  such  person  at  a  lower 
figure  without  rendering  himself  liable  to  the  agent  for  a  com- 
mission, provided  there  is  no  fraud  or  bad  faith  on  the  part  of 
such  owner. 

t,  The  owner  of  land  may  place  it  in  the  hands  of  as  many  agents 
or  brokers  as  he  sees  fit,  so  long  as  no  exclusive  agency  is 
given;  and  if  one  of  them  produces  a  customer  the  owner  is  at 
liberty  to  deal  with  him  and  to  pay  the  agreed  commission  In 
case  of  a  sale,  without  ascertaining  whether  any  other  agent 
or  broker  has  offered  the  property  to  such  customer,  the  owner 
being  ignorant  of  such  an  offer  having  been  made. 

3.  Plaintiff,  who  was  to  receive  a  commission  if  he  sold  defendant's 
land  or  procured  a  purchaser  therefor  at  |60,000,  offered  the 
land  to  a  person  at  that  price  but  was  unable  to  induce  him  to 
give  more  than  |42,000.  He  reported  that  fact  to  defendant 
but  did  not  disclose  the  name  of  his  customer.  Afterwards  de- 
fendant, without  knowing  who  plaintifTs  customer  was,  sold 
the  land  through  another  agent  to  said  customer  f6r  |43,500. 
Held,  that  plaintiff  was  not  entitled  to  any  commission. 
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App£ai.  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  C.  Lubwig,  Circuit  Judge.     Reversed. 

For  the  appellant  tJiere  was  a  brief  by  Miller,  Mack  <& 
Fmirckild,  and  oral  argument  by  A.  W.  FairchilcL 

RdUn  B.  Mallory,  for  the  respondent* 

Babiteb,  J.  This  action  is  brought  by  the  plaintifF  to  re- 
cover a  ocMnmissiim  of  $870  alleged  to  be  due  on  account  of  a 
sale  of  property  made  for  the  defendant  The  jury  returned 
a  verdict  in  favor  of  tiie  plaintiff,  and  from  a  judgment  en- 
tered thereon  defendant  appeals. 

There  is  little  dispute  in  the  testimcmy  on  material  ques- 
tions. The  plaintiff  was  employed  in  August,  1905,  by  tlie 
defendant  to  sell  certain  real  estate,  under  the  following  agree- 
ment: "He  [defendant]  asked  me  to  sell  the  property  and 
agreed  to  pay  me  two  per  cent  commission  if  I  did  so,  and 
told  nie  to  ask  $60,000." 

On  November  3,  1910,  plaintiff  offered  the  property  to 
David  Courtenay,  a  member  of  the  firm  of  Courtenay  & 
White,  real-estate  dealers,  and  also  president  of  the  North- 
western Realty  Company,  for  $60,000.  Shortly  thereafter 
Courtenay  made  an  offer  of  $42,000.  This  offer  was  com- 
municated to  the  defendant,  but  the  name  of  the  customer 
was  not  disclosed  to  him.  In  response  to  this  offer  defend- 
ant said  he  would  take  $60,000.  Courtenay  refused  to  buy 
at  this  price  or  to  raise  his  offer.  On  November  17th  de- 
fendant advised  plaintiff  that  he  might  offer  the  property  to 
his  customer  at  $48,000  and  give  him  one  week  in  which  to 
accept  or  reject  such  offer.  Plaintiff  acted  on  this  suggestion, 
but  Courtenay  persisted  in  his  refusal  to  raise  the  offer  al- 
ready made.  A  E^ort  time  prior  to  November  24th  Ferdi- 
nand Bartlett,  a  son  of  the  defendant,  called  upon  the  plaint- 
iff and  advised  him  if  he  could  get  his  customer  up  to  $45,000 
he  (Ferdinand)  would  use  his  influence  with  his  father  to  get 
him  to  accept  this  sum.  Plaintiff  was  unable  to  get  Cour- 
VoL.  153  — 14 
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tenay  to  raise  bis  offer  to  $45,000  or  in  fact  to  raise  it  at  all, 
and  BO  advised  Ferdinand. 

It  is  undisputed  that  at  no  time  did  the  plaintiff  diaoloee 
to  the  defendant  or  to  his  son  who  his  prospective  pordiaser 
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pal  question  in  the  case  is  this:  Was  plaintiff  the  procuring 
cause  of  the  salef'  The  court  further  instructed  the  jury 
as  follows: 

**When  a  real-estate  agent  contracts  to  procure  a  purchaser 
for  real  estate  upon  commission,  it  is  not  essential  that  he 
should  bring  the  purchaser  bodily  to  the  owner  of  the  real 
estate,  or  disclose  to  the  owner  the  name  of  the  purchaser  be- 
fore the  close  of  his  negotiations  with  him.  What  the  agent 
must  do  is  to  procure  the  purchaser  through  his  instrument 
tality  and  his  efforts,  and  though  the  purchaser  may  not  be 
willing  to  pay  the  price  which  the  owner  wants  for  the  prop- 
erty, if  the  purchaser  so  procured  negotiates  with  the  owner, 
either  himself  or  through  another,  and  the  owner  voluntarily 
reduces  the  price  of  the  property  so  that  a  sale  is  consum- 
mated, then  the  agent  or  broker  is  entitled  to  the  commission 
at  the  rate  specified  in  the  agreement  with  the  owner." 

If  this  is  a  correct  exposition  of  the  law  as  applied  to  the 
facts  in  this  case,  then  the  jury  was  warranted  in  returning 
the  verdict  which  it  did.  If  it  is  nut  correct,  then  it  is  mani- 
fest that  no  case  for  recovery  was  made,  because  no  other 
theory  of  liability  was  suggested  and  no  other  theory  occurs  to 
us  which  would  sustain  a  liability. 

The  respondent  relies  on  the  case  of  Stewart  v.  Mother,  32 
Wis.  344,  to  sustain  the  claim  that  the  court  correctly  in- 
structed the  jury.  There  is  language  used  in  the  decision  in 
that  case  which  tends  at  least  to  support  the  contention  of  the 
respondent,  if  it  was  intended  to  lay  down  a  general  principle 
of  law  applicable  to  all  contracts  between  a  property  owner 
and  a  broker  pertaining  to  the  sale  of  property  regardless  of 
the  conditions  of  the  contract  of  employment*  Construing 
the  decision  as  laying  down  the  law  applicable  to  the  facts 
before  the  court  in  that  case,  the  decision  does  not  support  the 
respondent's  claim.  As  is  pointed  out  in  the  later  case  of 
McAHhur  v.  Slauson,  53  Wis.  41,  9  N.  W.  784,  the  jury 
mi^t  well  have  found  that  the  plaintiff  did  not  agree  to  pro- 
cure a  purchaser  at  any  specific  price,  but  simply  one  who 
was  willing  to  pay  a  price  for  which  the  owner  would  sell. 
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And  it  was  held  in  McArthUr  v.  SUuson  that  where  an  agent 
is  employed  to  procure  a  purehaser  at  a  specified  price,  but 
one  is  procured  who  is  not  willing  to  pay  the  price  named,  the 
owner  may  sell  to  the  purchaser  produced  at  a  lower  figure, 
without  rendering  himself  liable  for  commission,  provided 
there  is  no  fraud  or  bad  faith  on  his  part  and  the  ag^it  is  un- 
able to  induce  his  client  to  pay  the  price  demanded.  This  de- 
cision is  placed  on  the  entirely  reasoaaUe  ground  that  the 
agent  does  not  perform  his  part  of  the  contract  by  producing 
such  a  purchaser  and  the  contingency  does  not  arise  which 
renders  the  owner  liable  to  pay  a  commission.  The  cases  of 
Ames  V.  Lamont,  107  Wis.  531,  83  N.  W.  780,  and  Bawe  v. 
Gage,  132  Wis.  441,  112  N.  W.  469,  are  to  the  same  effect 
The  forgoing  rule  is  subject  to  the  exception,  if  it  is  an  ex- 
ception, that  where  the  owner  prevents  the  agent  from  per- 
forming his  contract  the  right  to  recover  is  not  defeated. 
Oliver  v.  Kaiz,  131  Wis.  409,  111  N.  W.  509;  O'Keefe  v. 
Stephensatl,  185  Wis.  342,  115  N.  W.  805. 

The  agreement  here,  we  think,  was  one  by  which  the  agent 
imdertook  to  sell  the  property  at  a  stated  price,  in  which  event 
he  was  to  receive  a  commission.  The  complaint  so  alleges 
and  the  plaintiff's  evidence  so  shows.  Manifestly  the  agent 
did  not  fulfil  such  a  ccmtract,  because  he  did  not  sell  the  prop- 
erty. 

If  the  agreement  be  construed  as  one  to  procure  a  purchaser 
at  a  specified  price,  the  agent  did  not  fulfil  that  because  he 
produced  no  purchaser  who  was  ready  and  willing  to  buy  at 
the  price  named.  The  purehaser  was  produced  by  another 
agent  and  at  an  advanced  sum.  Defendant  might  place  his 
property  in  the  hands  of  as  many  agents  or  brokers  as  he  saw 
fit,  so  long  as  no  exclusive  agency  was  given.  When  one  of 
them  produced  a  purchaser  he  was  at  liberty  to  deal  with  him 
and  to  pay  the  agreed  commission  in  case  of  a  sale,  without 
ascertaining  whether  any  other  agent  or  broker  had  offered 
the  property  to  such  customer,  the  owner  being  ignorant  of 
such  an  offer  having  been  made. 
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Even  if  the  contract  should  be  construed  as  one  to  bring 
buyer  and  seller  together  at  a  price  satisfactory  to  the  seller, 
there  could  be  no  recovery,  because  the  agent  never  disclosed 
the  name  of  his  customer  to  his  principal.  In  fact  he  advised 
the  principal  that  the  best  price  he  oould  obtain  was  $42,000, 
a  sum  which  was  not  satisfactory  to  the  defendant,  and  which 
was  $1,500  less  than  he  sold  the  property  for. 

So,  viewing  the  case  from  any  of  the  three  angles  from 
which  it  might  possibly  be  viewed,  we  fail  to  see  how  the 
plaintiff  has  e^ablished  a  cause  of  action.  The  court  should 
have  directed  a  verdict  for  the  defendant  or  else  awarded 
judgment  in  his  favor  notwithstanding  the  verdict 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  dismiss 
the  complaint 


ZwiBTUSOH,  Administratrix,  and  another,  Kespondents,  vs. 

Beoker,  imp.,  Appellant. 

March  IJh'A.pril  8,  WIS, 

CantraciM  for  benefit  of  third  persoiu:  Enforcement:  Corporations: 
Incurring  liability  before  authorized  to  do  business:  Acceptance 
of  assignment  of  lease:  Liability  of  signers  of  articles. 

L  A  valid  contract  made  with  one  person  for  the  benefit  of  another 
may  be  at  once  enforced  by  that  other,  regardless  of  any  formal 
assent  thereto  by  him  prior  to  the  commencement  of  Uie  action. 

2.  Acceptance  by  a  corporation  of  the  assignment  to  it  of  a  lease 
running  to  one  of  its  members,  and  assumption  of  the  obliga- 
tions imposed  by  such  lease  on  the  tenant  constituted  the 
"incurring  of  a  debt  or  liability*'  to  the  lessors,  within  the 
meaning  of  sec.  1773,  Stats.;  and  where,  at  the  time  of  such 
acceptance,  one  half  of  the  capital  stock  of  the  corporation  had 
not  been  subscribed  nor  twenty  per  cent,  thereof  paid  in,  sign- 
ers of  its  articles  of  incorporation  who  knew  of  and  consented 
to  the  assignment  and  its  acceptance  became  personally  liable 
to  carry  out  the  obligations  of  the  lease. 
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Appeal  from  ao  order  of  the  circuit  court  for  Milwaukee 
county:  Lawkekob  W.  Hai^st,  Circuit  Judge.     Affirmed. 
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said  corporation  became  bankrupt  February  6, 1908,  and  that 
said  lease  was  sold  by  the  assignee  in  bankruptcy  to  one  Lu^- 
ring,  who  occupied  the.  premises  and  paid  the  rent  until  Au- 
gust 14,  1908,  when  he  abandoned  the  premises  and  has  paid 
no  rent  since  that  date;  that  the  lessors,  without  waiving  their 
ri^ts  imder  the  lease,  but  in  order  to  protect  the  buildings 
and  reduce  the  defendants'  liabilities  for  rent,  entered  on  the 
premises  and  leased  the  same  to  other  parties  at  a  rental  of 
$2,000  a  year,  which  was  the  best  rental  obtainable  therefor, 
and  have  received  as  rental  from  such  tenants  $4,000,  leav- 
ing $9,000  of  rent  which  has  accrued  on  the  original  lease, 
which  is  still  unpaid  and  for  which,  with  interest,  judgment 
is  prayed* 

Paul  D.  Duratdj  for  the  appellant 

For  the  respondents  there  was  a  brief  by  Edgar  L.  Wood, 
attorney,  and  Frank  M.  Hoyi,  of  counsel,  and  oral  argument 
by  Mr.  Hoyi. 

Wiwsi-ow,  C.  J.  Sec.  1773,  Stats.,  provides  in  effect  that 
no  stock  corporation  shall  transact  business  with  any  other 
than  its  members  imtil  at  least  one  half  of  its  capital  stock  is 
subscribed  and  at  least  twenty  per  cent,  thereof  paid  in ;  and 
that  if  any  obligations  be  incurred  in  violation  of  this  require- 
ment the  signer  or  signers  of  the  articles  transacting  such 
business  or  authorizing  the  same,  or  consenting  thereto,  with 
knowledge,  shall  be  personally  liable  upon  the  obligations  so 
incurred. 

It  is  alleged  by  apt  averments  in  the  complaint  here  that 
neither  the  required  amount  of  stock  had  been  subscribed  nor 
the  required  percentage  paid  in  at  the  time  of  the  assignment 
of  the  lease,  and  that  the  signers  of  the  articles  of  incorpora- 
tion (of  whom  the  appellant  was  one)  knew  of  and  consented 
to  the  making  of  the  assignment  and  the  acceptance  thereof  by 
the  corporation,  as  well  as  the  assumption  by  it  of  the  obliga- 
tions imposed  on  the  tenant  by  the  lease. 
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If  the  acceptance  of  the  assigmnent  aud  the  assumption  of 
the  obligatioDs  of  the  lease  con§titat«d  the  incurring  of  an 
obligation  to  the  lesaora,  then  it  is  quite  clear  that  the  statnte 
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2^  A  mere  change  of  the  presiding  Judge  in  the  circuit  court  for 
Milwaukee  county  is  not  a  change  of  venue. 

3.  Even  if  a  change  in  the  presiding  judge  affected  the  jurisdiction 

of  said  court  over  the  parties  and  the  particular  controversy, 
any  objection  cm  that  ground  was  waived  by  voluntary  sub- 
missimi  to  triaL 

4.  Mere  conversations  and  negotiations  which  are  presumed  to  have 

been  embodied  in  a  subsequent  written  contract  are  not  ad- 
missible in  evidence  when  it  is  sought  thereby,  not  to  explain 
the  contract,  but  to  vary  it 

5.  The  owner  of  land  who  gives  to  a  broker  the  exclusive  agency 

to  find  a  purchaser  may  himself  sell  the  land  to  a  person  with 
whom  the  broker  has  no  connection  and,  unless  it  be  specific- 
ally so  agreed,  will  not  be  liable  to  the  broker  for  any  com- 
mission on  such  sale. 
€.  So  held  where  the  terms  of  the  agency  were  shown  by  a  letter 
from  the  owner  to  the  broker,  saying,  '^e  agree  with  you  that 
it  is  better  that  the  sale  of  the  property  shall  be  exclusively  in 
the  hands  of  one  broker,  and  you  are  the  only  person  who  is 
authorised  to  handle  this  property." 

Apprax  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Lawrence  W.  Halsey,  Circuit  Judge.    Affirmed. 

Action  to  recover  compensation  upon  a  contract  of  agency 
to  find  a  purchaser  for  real  estate. 

The  issue  tried  was  as  to  whether  plaintiff  acquired  such 
exclusive  authority  as  to  disable  the  owner  from  selling  his 
property  without  being  liable  to  plaintiff  for  a  commission. 
Plaintiff,  as  the  result  of  some  conversation  with  defendant's 
agent,  wrote  defendant  under  date  of  January  8,  1909,  solic- 
iting the  agency  to  procure  a  purchaser  for  the  latter's  real 
estate  and  suggesting  preference  for  an  exclusive  agency  so 
as  to  be  in  full  command  of  the  situation,  that  it  would  be  a 
mistake  to  have  several  real-estate  men  working  on  the  propo- 
sition, and  that  he  would  take  the  agency  on  a  two  per  cent 
basis.  That  was  replied  to  and  resulted  in  a  second  meeting 
with  an  agent  of  defendant  in  respect  to  the  matter  January 
17,  1909.  Thereafter,  under  date  of  January  23,  1909,  de- 
fendant wrote  plaintiff: 

"Referring  to  our  conversation  in  Milwaukee  on  the  I7th 
inst,  I  want  to  say  that  you  are  authorized  to  negotiate  for 
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the  sale  of  the  plant  owned  by  us  in  Milwaukee,  known  u 
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T.  Co.  89  Ark.  412,  117  S.  W.  246 ;  FairchUd  v.  Sogers,  32 
Minn.  269,  20  N,  W.  191 ;  Oreen  v.  Cole,  127  Mo.  687,  30 
S.  W.  135 ;  StringfeUow  v.  Powers,  4  Tex.  Civ.  App.  199,  28 
S.  W.  313 ;  Blumenthai  &  Co.  v.  Bridges,  91  Ark.  212,  120 
S.  W.  974,  24  L.  R.  A.  w.  s.  279. 

JtUius  E.  Boehr,  for  the  respondent,  as  to  plaintifiPs  right 
to  commission,  cited,  besides  cases  cited  in  the  opinion.  Dole 
V.  Sherwood,  41  Minn.  635,  43  N.  W.  669,  6  L.  R.  A.  720; 
Metzen  v.  Wyait,  41  111.  App.  487;  Stewart  v.  Murray,  92 
Ind.  643,  47  Am.  Eep.  167 ;  Weaver  v.  Snively,  73  Neb.  36, 
102  N.  W.  77;  ChUton  v.  Butler,  1  E.  D.  Smith  (N.  Y.) 
150;  McCl(we  v.  Paine,  49  N.  Y.  661,  10  Am.  Eep.  431; 
Ettinghoff  v.  Horowitz,  116  App.  Div.  671, 100  N.  Y.  Supp, 
1002 ;  Mordecai  v.  Jacobi,  12  Kich.  Law,  647 ;  Ingold  v.  Sy- 
monds,  184  Iowa,  206,  111  N.  .W.  802;  Turner  v.  Baker, 
225  Pa.  St  869,  74  AtL  172 ;  GilbeH  v.  Coons,  37  IlL  App. 
448;  Tracy  v.  RadeJce,  141  Iowa,  167,  119  N.  W.  526;  War 
terman  v.  BoUinghouse,  82  CaL  669,  23  Pac.  196 ;  Schultz 
V.  Griffin,  6  Misc.  499,  26  N,  Y.  Supp.  713 ;  Levy  v.  Bothe, 
17  Misc.  402,  89  N.  Y.  Supp.  1067 ;  Moses  v.  Bierling,  31  N. 
Y.  462 ;  Metcalfe  v.  Kent,  104  Iowa,  487,  73  N.  W.  1037 ; 
Wright  v.  Beach,  82  Mich.  469,  46  N.  W.  673 ;  Lapham  v. 
Flint,  86  Minn.  376,  90  N.  W.  780;  Hoadley  v.  Savings 
Bank,  71  Conn.  699,  42  Atl.  667,  44  L.  R.  A.  321  and  note. 

Mabshall,  J.  Apart  from  the  errors  claimed  to  have 
been  conmiitted  on  the  trial,  it  is  suggested  that  there  was 
jurisdictional  error,  in  that  after  the  case  had  been  partially 
tried  the  proceedings  were  discontinued  with  the  purpose  of 
commencing  the  trial  anew,  and  that,  as  the  court  was  about 
to  do  so,  an  affidavit  of  prejudice  was  recognized  by  assign- 
ing the  cause  for  trial  in  the  same  court  before  another  judge. 
That  is  referred  to  as  a  change  of  venue  upon  an  application 
not  seasonably  made.  There  are  three  good  answers  thereto. 
(1)  The  commencement  of  the  trial  having  been  rendered 
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entirely  iaeffectnnl,  the  cause  atood  the  same  aa  before.  At 
saj  time  before  eotermg  upon  the  second  trial,  it  was  com- 
petent to  apply  for  a  change  of  venue.    The  rule  that  after 
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and  the  letter  of  January  8,  1909,  whidi  appears  in  the  rec- 
ordy  that  the  evidence  was  not  sought  to  explain  the  contract, 
but  to  vary  it.  The  circumstances  are  not  of  a  case  of  the 
use  of  a  word  or  phrase  of  double  meaning  and  conversations 
leading  up  thereto,  indicating  the  particular  use  the  parties 
had  in  mind.  In  the  excluded  letter  "an  exclusive  agency" 
was  the  thing  sought  upon  the  ground  that  it  would  '^  a  mis* 
take  to  have  several  real-estate  men"  trying  to  sell  the  prop- 
erty at  the  same  time.  Conformably  thereto,  the  letter  form- 
ing the  vital  part  of  the  contract  on  defendant's  side,  used 
the  language  "We  agree  with  you  that  it  is  better  that  the 
sale  of  the  property  shall  be  exclusively  in  the  hands  of  one 
broker,  and  you  are  the  only  person  who  is  authorized  to  han- 
dle this  property."  It  really  seems  that  the  exclusion  of  the 
evidence,  especially  the  letter  of  January  8,  1909,  was  rather 
favorable  than  unfavorable  to  appellant.  That  letter  would 
have  made  it  unmistakable,  if  not  so  otherwise,  that  what  ap- 
pellant was  after  was  an  appointment  as  exclusive  agent  to 
find  a  purchaser  for  the  property,  instead  of  there  being  "sev- 
eral real-estate  men"  working  therefor  at  the  same  time. 

So  the  case  comes  down  to  this :  If  the  owner  of  property 
appoints  another  his  exclusive  agent  to  negotiate  for  sale  of 
a  particular  piece  of  property,  does  he  thereby  disable  him- 
self from  selling  it  to  a  third  person,  with  whom  such  other 
has  no  connection,  free  from  any  claim  for  compensation  by 
such  other  ? 

The  answer  to  the  stated  proposition  must  be  in  the  nega- 
tive by,  at  least,  the  great  weight  of  authorities.  The  pre- 
cise question  does  not  appear  to  have  been  heretofore  pre- 
sented here.  The  Iowa  court  in  Infold  v.  Symonds,  125 
Iowa,  82,  99  N.  W.  713,  cited  to  our  attention  by  counsel  for 
respondent,  does  not  state  the  condition  of  the  authorities 
much,  if  any,  too  strong  in  these  words : 

"The  right  of  an  owner  to  sell  his  own  property  is  an  im- 
plied condition  of  every  contract  of  agency,  and,  unless  ex- 
pressly negatived,  will  prevail.     The  commission  is  payable 
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only  in  case  of  the  agent's  finding  a  purchaser  and  the  agent 
takes  his  chances  on  the  owner  himself  making  a  sale.  The 
only  effect  of  such  a  contract  [an  exclusive  agency  contract] 
as  the  one  before  us  is  to  forbid  the  owner  from  placing  the 
property  in  the  hands  of  any  other  agent  •  .  .  This  view  is 
sustained  by  the  unbroken  voice  of  authority/' 

The  principle  above  stated  may  be  found  applied  in  many 
jurisdictions.  The  adjudications  cited  by  respondent's  coun- 
sel are  good  examples  and  the  following  are  among  the  best 
of  them:  Boars  v.  Hyland,  65  Minn.  150,  67  N.  W.  1148^ 
MoH  V.  Ferguson,  92  Minn.  201,  99  N.  W.  804;  Armstrong 
V.  Warm,  29  Minn.  126,  12  N.  W.  345 ;  Putnam  v.  How,  39 
Minn.  363,  40  N.  W.  258 ;  Golden  Gate  P.  Co.  v.  Farmers' 
Union,  55  CaL  606;  Hungerford  v.  Hicks,  39  Conn.  259; 
Kimball  v.  Hayes,  199  Mass.  616,  85  N.  E.  875. 

A  distinction  is  made  in  some  cases  between  exclusive 
power  to  sell  and  exclusive  agency  to  procure  a  sale  or  find  a 
purchaser;  in  others  between  an  exclusive  agency  and  an 
agency  for  a  particular  time,  where,  within  it,  the  agent,  pro- 
ceeding in  good  faith,  finds  a  purchaser;  between  a  sale,  as 
in  this  case,  without  any  interference  on  the  part  of  the  agent, 
and  a  sale  to  a  person  to  whose  attention  the  property  is 
brought  by  the  agent.  Here  there  was  the  ordinary  exclu- 
sive agency  to  find  a  purchaser,  and  after  long  delay,  the 
owner  made  a  sale  without  the  agent  being  connected  with  it 
in  any  way.  In  such  circumstances  the  agent  is  not  entitled 
to  commission. 

By  the  Court. — The  judgment  is  affirmed. 
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JoNSBy  Appellant)  vs.  Modesn  Bbothebhood  of  America, 

Bespondent. 

March  H^April  8,  191S. 

Life  insurance:  Benefit  iocieties:  Prohibited  occupatiom:  Forfeiture: 

Waiver:  EatoppeU 

1.  A  benefit  certificate  issued  by  defendant  became  void  when  the 

insured  became  a  paid  fireman,  but  assessments  continued  to 
be  paid  to  the  secretary  of  the  local  lodge.  The  supreme  lodge 
did  not  know  that  the  Insured  had  engaged  in  a  prohibited  oc- 
cupation until  notice  of  his  death  was  sent  to  it  by  the  local 
lodge,  and  seasonably  thereafter  defendant  offered  to  return 
the  assessments  received  after  the  certificate  became  void. 
By-laws  which  were  a  part  of  the  contract  provided  that  the 
secretary  of  the  local  lodge  was  not  the  agent  of  the  supreme 
lodge  and  that  no  act  or  omission  on  his  part  should  impose 
any  liability  upon  or  waive  any  right  or  immunity  of  the  so- 
ciety. Held,  that  there  was  no  waiver  or  estoppel  preventing 
defendant  from  setting  up  a  forfeiture. 

2.  The  furnishing  by  defendant  of  blank  proofs  of  loss  in  such  a 

case  and  the  making  of  such  proofs  by  the  beneficiary  did  not 
operate  as  a  waiver  of  the  forfeiture,  it  being  expressly  pro- 
vided in  the  contract  that  they  should  not  have  that  effect 

Appkat.  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  W.  J.  Tubneb,  Circuit  Judge,    Affirmed. 

This  is  an  appeal  from  a  judgment  of  nonsuit  The  ac- 
tion is  upon  a  benefit  certificate  for  $500  issued  by  the  de- 
fendant,  a  foreign  fraternal  beneficiary  organization,  May 
80,  1908,  on  the  life  of  one  Richard  Burke  in  favor  of  the 
plaintiff,  who  was  his  foster  mother.  The  assessments  were, 
sixty-five  cents  per  month,  and  were  payable  to  the  secretary 
of  the  local  lodge  at  Milwaukee.  Burke  became  a  paid  fire- 
man in  the  service' of  the  city  of  Milwaukee,  November  1, 
1909.  This  was  a  prohibited  occupation  under  the  terms  of 
the  certificate,  and  his  entering  into  that  occupation  ipso  facto 
made  the  certificate  void.  The  plaintiff  paid  the  dues  to  the 
secretary  of  the  local  lodge  monthly  as  they  fell  due.    When 
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slie  paid  the  monthly  dues  accruing  next  after  Burke  became 
a  fireman,  she  asked  the  secretary  of  the  local  lodge  whether 
Burke  was  still  a  member,  be  having  joined  the  fiie  depart- 
ment, and  the  secretary  told  her  be  would  write  to  the  su- 
preme lodge  and  let  her  know.  When  the  plaintiff  came  to 
pay  the  dues  on  the  following  month,  the  secretary  told  ber 
he  had  not  heard  from  the  supreme  lodge,  but  it  was  all  right 
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impose  any  liability  "whatever  on  this  society,  nor  shall  suck 
act  or  omission  have  the  effect  of  waiving  any  right  or  im- 
munity belonging  to  this  society.'' 

^'Section  150.  All  death  and  accident  proofs  before  being: 
acted  npon  shall  be  executed  in  the  form  prescribed  by  said 
board,  and  furnished  by  the  supreme  secretary;  but  the  fur- 
nishing of  such  blanks  or  the  execution  thereof  shall  in  no 
case  be  construed  as  a  waiver  on  the  part  of  the  society  of  a 
forfeiture  for  any  cause  by  the  member  or  his  beneficiary  or 
beneficiaries  of  all  benefits;  nor  shall  it  be  construed  as  a 
waiver  of  the  right  to  demand  further  proof.  And  in  each  and 
every  case  it  shall  be  the  duty  of  the  claimant  to  furnish  and 
file  with  the  supreme  secretary  the  proof  of  death  or  acciden- 
tal injury  as  above  and  herein  provided." 

For  the  appellant  there  was  a  brief  by  Rvhin  &  Zabel,  at- 
torneys, and  Horace  B.  Waimsley,  of  counsel,  and  oral  argu- 
ment by  Mr.  W.  B.  Rvhin  and  Mr.  Walmsley. 

For  the  respondent  there  was  a  brief  by  Bohmrich  &  Oabel, 
and  oral  argument  by  Louis  Bohmrich. 

WiNSLOw,  C.  J.  It  is  admitted  by  the  appellant  that  the 
certificate  was  rendered  void  when  the  deceased  became  a  paid 
fireman,  but  it  is  claimed  that  the  defendant  has  prevented 
itself  from  setting  up  this  defense  by  acts  constituting  waiver 
or  estoppeL  These  acts  are  (1)  the  acceptance  and  retention 
of  the  monthly  assessments  paid  by  the  plaintiff  from  No- 
vember, 1909,  until  the  death  of  Burke,  with  knowledge  of 
the  fact  that  he  was  a  paid  fireman,  and  (2)  the  sending  by 
the  defendant  to  the  plaintiff,  after  knowledge  of  the  facts 
avoiding  the  certificate,  of  blank  proofs  of  loss,  and  the  mak- 
ing out  of  such  proofs  at  an  expense  of  one  dollar. 

The  difficulty  with  the  first  proposition  is  that  there  is  no 
proof  that  the  supreme  lodge  or  its  officers  ever  had  knowl- 
edge of  the  fact  that  the  deceased  had  engaged  in  a  prohibited 
occupation.  The  plaintiff  testifies  that  she  told  Finn,  the  sec- 
retary of  the  local  lodge,  of  the  fact,  and  that  he  promised  to 
write  to  the  supreme  lodge  and  find  out  what  the  effect  would 
be,  and  that  a  month  later  Finn  told  her  that  he  had  written 
Vol.  153  — 16 
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and  rec^ved  no  reply,  and  that  it  must  be  all  ri^t.  Finn 
was  not  called  aa  a  witness.  The  statement  of  the  plaintiff 
that  Finn  told  her  he  had  written  to  the  supreme  lodge  was 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  F.  C.  Eschwulee,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Rubin  &  Zabel,  at- 
tomeySy  and  Horace  B.  Walmsley,  of  counsel,  and  oral  ar- 
gument by  Mr.  W.  B.  Rubin  and  Mr.  Walmsley. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Julius  E.  Boehr. 

Timlin,  J.  The  respondent  had  a  judgment  for  divorce 
and  alimony  against  the  appellant  in  the  circuit  court,  and 
upon  this  appeal  appellant  raises  the  point  that  there  was  no 
marriage*     The  circuit  court  upon  sufficient  evidence  found : 

"That  on  or  about  August  15, 1898,  at  Milwaukee,  Wiscon- 
sin, the  plaintiff  and  the  defendant  agreed  to  take  one  an- 
other as  husband  and  wife,  and  lawfully  became  husband  and 
wife,  and  subsequently  and  from  the  time  of  the  making  of 
such  contract  and  up  to  about  the  10th  day  of  May,  1911,  the 
plaintiff  and  the  defendant  lived  and  cohabited  together  and 
were  known  in  the  community  in  which  they  lived,  in  the 
city  of  Milwaukee,  in  the  state  of  Wisconsin,  as  husband  and 
wife,  and  during  said  time  the  defendant  at  all  times  repre- 
sented and  held  out  that  the  plaintiff  was  his  wife,  and  th<9 
plaintiff  represented  and  held  out  that  the  defendant  was  her 
husband.'' 

This,  we  take  it,  fairly  means  that  an  oral  contract  of  mar- 
riage, per  verba  de  prceserUi,  was  made  between  the  parties 
and  consummated  by  cohabitation  and  corroborated  by  hold- 
ing themselves  out  to  the  public  as  husband  and  wife.  No 
question  of  the  competency  of  the  parties  is  made.  The  ap- 
peal fairly  raises  the  question  of  the  validity  of  such  mar- 
riage, because  if  there  was  no  marriage  there  could  not  be 
'alimony.  2  Bishop,  Mar.,  Div.  &  Sep.  §  855,  and  cases  cited. 
This  is  in  harmony  with  our  statute  law,  wherein  sec.  2361 
provides  for  support  of  the  wife  or  minor  children  and  suit 
money  during  the  pendency  of  an  action  for  annulment  of 
marriage,  while  alimony  is  authorized  only  in  actions  for  di- 
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Toroe.    Sec.  2364.    The  causes  for  which  an  action  to  annul 
the  marriage  ma;  be  brou^t  are  specified  in  sec  2351,  and 
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married  to  him  and  who  was  still  living.  These  were  appar- 
ently all  formal  or  ceremonial  marriages,  but  in  answer  to  a 
contention  of  the  plaintiff's  counsel  that  a  valid  marriage 
should  be  presumed  to  have  taken  place  between  the  plaintiff 
and  Williams  after  she  secured  the  divorce  from  Jones,  and 
in  declining  to  so  hold  because  the  relations  betweai  the  plaint- 
iff and  Jones  were  hypothetically  unlawful  and  meretricious, 
the  court  said : 

^^The  law  of  this  state  declares  that  marriage  is  a  civil  con- 
tract (sec.  2328,  R  S.  1878) ;  and  there  is  no  statute  law 
which  points  out  in  what  manner  the  contract  must  be  en- 
tered into  to  render  it  valid.  It  need  not  be  in  writing  or 
in  the  presence  of  witnesses,  but  there  must  be  an  agreement 
between  the  parties  that  they  will  hold  toward  each  other  the 
relation  of  husband  and  wife,  with  all  the  responsibilities  and 
duties  which  the  law  attaches  to  such  relation,  otherwise  there 
can  be  no  lawful  marriage." 

This  case  came  up  again  in  63  Wis.  68,  23  N.  W.  110, 
where  it  was  ruled  that  the  divorce  judgment  did  not  estop 
the  plaintiff  from  showing  she  was  never  legally  married  to 
Jones  because  at  the  time  of  her  supposed  marriage  to  him  he 
had  a  wife  living,  hence  that  she  was  entitled  to  dower  as  the 
lawful  wife  of  Williams. 

In  Spencer  v.  PoUoch,  83  Wis.  216,  68  N.  W.  490,  there 
was  a  proceeding  to  determine  the  descent  of  lands  and  a 
claim  that  the  deceased  owner  left  surviving  him  a  widow* 
The  finding  of  the  circuit  court  was  to  the  effect  that  the  re- 
lations between  deceased  and  this  claimant  were  meretricious 
in  their  inception,  and  this  decision  was  affirmed.  True,  it 
is  rather  assumed  that  no  ceremonial  marriage  was  requisite, 
this  court  saying  after  referring  to  the  testimony:  'Trom  this 
testimony  it  is  claimed  that  a  common-law  marriage  is 
proven.''  A  decision  that  there  was  no  valid  marriage  at  com- 
mim  law  or  otherwise  does  not  expressly  cover  the  question 
here  presented. 

In  Thompson  v.  Nima,  83  Wis.  261,  63  N.  W.  602,  there 
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was  an  appeal  from  a  judgment  of  the  circuit  court  adjudg- 
ing Julia  L.  NimB,  since  deceased,  to  be  the  widow  and  only 
heir  at  law  of  one  Thompson,  deceased  intestate.  It  was 
shown  that  the  claimant  and  Thompson  left  the  house  of  her 
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ham's  deatL  This  marriage  was  within  one  year  from  the 
date  of  her  divorce  from  one  Sherman  and  forbidden  by  stat- 
ute,  and  it  was  held  invalid.  The  marriage  was  further  at- 
tempted to  be  upheld  on  the  ground  that  there  was  a  common- 
law  marriage  resulting  from  the  fact  that  the  parties  lived 
and  cohabited  together  as  husband  and  wife  for  about  six 
months  after  the  expiration  of  the  year  and  after  her  dis- 
ability to  contract  marriage  had  ended.  This  courty  assum- 
ing apparently  that  there  could  be  such  a  thing  as  a  valid 
^'common-law  marriage/'  held  the  evidence  insufficient  to  es- 
tablish that  form  of  marriaga 

In  Bevera  v.  BeranaJc,  138  Wis.  144,  119  N.  W.  814,  the 
question  came  up  with  reference  to  a  marriage  contracted 
within  a  year  after  divorce  and  therefore  invalid.  The  court 
below  held  there  was  a  common-law  marriage  between  the  par- 
ties. This  decision  was  reversed,  this  court  saying:  ''The 
conclusion  that  there  was  a  common-law  marriage  between 
the  parties  under  the  facts  aforesaid  cannot  be  upheld." 

These  decisions  clearly  indicate  that  the  judges  of  this 
court  imderstood  that  a  valid  marriage  contract  could  be 
made  by  mere  private  oral  agreement  between  parties  com- 
petent, if  consummated  by  cohabitation  as  husband  and  wife 
and  corroborated  by  holding  themselves  forth  to  the  public 
as  married.  The  same  status  grew  out  of  a  contract  so  made, 
performed,  and  corroborated  as  resulted  from  a  formal  or 
public  solemnization  of  the  contract  before  an  officer  or  a 
clergyman;  and  the  statutes  on  the  subject  have  not  since 
been  changed  in  any  respect  material  to  this  question.  It 
may  not  be  out  of  place,  however,  for  me  to  notice  the  law  on 
this  subject  elsewhere. 

In  Kent's  Commentaries,  which  has  stood  for  a  long  time 
as  a  reliable  text-book  on  American  law,  it  is  said : 

'If  the  contract  be  made  per  verba  de  prossenii,  and  re- 
mains without  cohabitation,  or  if  made  per  verba  de  futuro, 
and  be  followed  by  consummation,  it  amounts  to  a  valid  mar- 
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riage  in  the  absence  of  all  civil  regulations  to  the  contrary, 
and  which  the  parties  (being  competent  as  to  age  and  con- 
sent) cannot  dissolve,  and  it  is  equally  binding  as  if  made  in 
facie  ecclesioB.**    2  Kent,  Comm.  (14th  ed.)  p.  87. 

That  part  of  this  sentence  relating  to  contracts  for  the  fu- 
ture has  been  disapproved  in  Cheney  v.  Arnold,  15  N.  Y. 
345,  and  in  other  cases.  The  law  as  determined  by  the  in- 
stant case  is  affirmatively  stated  as  applied  to  the  facts  be- 
fore the  court  and  much  narrower  than  the  foregoing  quota- 
tion. It  is  unnecessary  to  negative  questions  not  argued  and 
not  before  the  court  on  this  appeal.  Whether  sudi  a  mar- 
riage would  be  upheld  where  there  was  no  consunmiation  by 
ccdiabitation  or  corroboration  by  holding  themselves  out  as 
married,  we  are  not  called  upon  to  decide.  Blackstone  states 
the  law  on  this  subject  more  cautiously  as  follows: 

"Any  contract  made,  per  verba  de  prcBsenti,  or  in  words  of 
the  present  tense,  and  in  case  of  cohabitation  per  verba  de 
fviuro  also,  between  persons  able  to  contract,  was  before  the 
late  act  deemed  a  valid  marriage  to  many  purposes ;  and  the 
parties  might  be  compelled  in  the  spiritual  courts  to  celebrate 
it  in  facie  ecclesics.  But  these  verbal  contracts  are  now  of  no 
force  to  compel  a  future  marriage.  Neither  is  any  marriage 
at  present  valid  that  is  not  celebrated  in  some  parish-church 
or  public  chapel,  unless  by  dispensation  from  the  archbishop 
of  Canterbury.'*    1  BL  Comm.  ch.  15,  p.  439. 

For  an  instance  where  the  parties  to  an  informal  or  irregu- 
lar marriage  contract  were  cited  before  the  ecclesiastical  court 
and  required  to  have  a  regular  marriage  ceremony  performed, 
see  Baxtar  v.  Buckley,  1  Lee,  EccL  Cas.  42.  It  would  be  im- 
practical to  review  the  great  number  of  cases  in  the  courts 
of  this  country  upon  this  point.  They  are  well  summed  up 
and  the  cases  collected  in  26  Cyc.  837,  838,  note  69,  Id.  840, 
and  note  74,  and  reach  back  to  a  very  early  period  in  our  his- 
tory. 

'^Tn  pursuance  of  the  rules  just  stated,  and  of  the  statutes 
in  many  states  declaring  marriage  to  be  a  civil  contract,  it  is 
held  that  a  valid  common-law  marriage  may  be  constituted  hj 


8]  JANUARY  TEEM,  1913.  233 

Becker  y.  Beclier,  163  Wis.  226. 

a  mutual  agreement  between  two  parties  who  are  boUi  capable 
of  entering  into  marriage,  and  as  to  whom  no  impediments 
exist,  whereby  they  presently  undertake  and  contract  to  be- 
come husband  and  wife  and  mutually  promise  to  continue 
that  relation  permanently,  and  thereupon  assume  their  mar- 
ital duties  and  cohabit  together/' 

^^Statntes  requiring  marriages  to  be  solemnized  in  a  par- 
ticular manner  or  before  certain  authorized  persons  or  under 
a  license,  although  they  may  impose  penalties  for  nonobserr- 
anoe,  are  generally  construed  as  directory  only,  in  so  far  as 
this,  that  a  marriage  valid  at  common  law,  but  not  celebrated 
in  accordance  with  the  requirements  of  the  statute,  will  be 
held  valid  and  binding,  unless  expressly  declared  void  by  the 
statute/'    Ibii  840. 

After  these  American  courts  had  become  committed  to  this 
view  of  the  '^common  law,''  the  highest  court  of  England  in 
the  year  1844,  in  Queen  v.  MiUis,  10  CL  &  F.  684,  by  an 
equal  division,  affirming  an  equal  division  below,  decided 
against  the  existence  of  any  such  rule  in  the  common  law  of 
that  country.  This  was  followed  in  Beamish  v.  Beamish,  9 
H.  L.  Cas.  274,  and  it  is  now  established  as  the  role  of  the 
common  law  in  the  place  of  the  origin  of  that  law.  These 
cases  are  severely  criticised  by  Mr.  Bishop  (1  Bishop,  Mar., 
Div.  &  Sep.  §§  400  to  422),  where  the  position  of  the  courts 
of  Massachusetts,  Maryland,  and  Maine  on  this  question  is 
also  referred  to. 

In  MUford  v.  Worcester,  7  Mass.  48  (1810),  a  marriage 
by  oral  agreement  of  the  parties,  although  consummated,  was 
held  void  and  insufficient  to  confer  upon  the  woman  a  legal 
settlement  in  the  town  in  which  the  alleged  husband  was  dom- 
iciled. Considering,  apparently,  the  expedien<7  of  recogniz- 
ing such  marriages,  the  court  advised  young  women  of  honor 
to  shun  the  man  ''who  prates  about  marriage  condemned  by 
human  laws,  as  good  in  the  sight  of  Heaven.  This  cant,  she 
may  be  assured,  is  a  pretext  for  seduction."  This  is  worthy 
of  consideration,  but  is  not  entitled  to  great  weight  in  inter- 
preting a  stetuto  which  dedares  marriage  a  civil  contract 
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purposes  until  avoided  by  such  a  suit  Id.  sees.  1324,  1329. 
Indeed,  the  notion  of  an  inferior  sort  of  contract  made  with- 
out ceremony,  good  when  fully  executed  but  otherwise  with- 
out enforceable  obligation,  runs  tiirough  all  law.  It  is  re- 
flected in  the  ancient  Roman  "Pactum,^'  "Sponsio,'^  and 
"Jusjurandum,"  as  well  as  in  our  law,  which  at  different 
stages  of  its  growth  required  for  the  validity  of  certain  con- 
tracts the  ceremonial  of  a  seal,  livery  of  seisin,  signature  or 
writing,  earnest  money,  etc.  This  is  also  observable  in  the 
codes  mentioned  and  in  Walton's  Civil  Law  in  Spain  and 
Spanish  America,  arts.  1216,  1223,  and  1225.  So  that 
where  the  statute  law  declares  marriage  a  civil  contract^  al- 
though the  duties  and  obligations  arising  from  such  contract 
and  the  status  thereby  created  are  fixed  by  law,  there  are 
many  preced^its,  reasons,  and  analogies  for  the  rule  that,  in 
the  absence  of  statute  expressly  declaring  such  marriage  in- 
valid, an  informal  contract  of  marriage,  t.  e.  one  made  be- 
tween competent  parties  without  the  legal  ceremonies  and  in 
the  absence  of  the  clergyman  or  civil  officer,  is,  when  consum- 
mated by  cohabitation,  valid  and  binding  upon  the  parties. 
If  follows  that  the  judgment  of  the  circuit  court  should  be  af- 
firmed. 

Bjf  the  Court. — Judgment  affirmed* 


BABBiCAim,  Respondent,  vs.  Chioago  &  Milwaukbe  Eleo- 
TBio  Railway  Company,  Appellant. 

March  15-^April  8,  1918. 

Street  railway $:  Injury  to  pa$Menger  while  alighting:  Operating  of 
car  hy  defendant:  Negligence:  Evidence:  Advene  witness : 
Right  to  cross-examine:  Appeal:  Harmless  errors:  Special  ver^ 
diet:  Unnecessary  questions:  Damages:  Future  suffering:  Ex- 
cessive award. 

1.  In  an  action  for  personal  injuries  alleged  to  have  been  sustained 
while  alighting  from  an  electric  car,  admissions  and  evidence 
tending  to  show  that  defendant  owned  the  road  on  which  the 
car  was  being  operated  and  that  its  name  was  on  the  car,  to- 
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getlier  wltli  the  motorman'a  UMmooj  thftt  be  was  vorklKg 
for  defendant,  vere  safDclent,  priwia  facie,  to  show  that  defend- 
ant vu  operating  tbe  car. 
S.  After  the  motonnan,  upon  being  examined  at  an  Adrerae  wltnen 
under  sec.  40G8,  State.,  had  teettOed  tbat  he  wai  working  tor 
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on  the  part  of  the  plaintiff.    The  defendant  appeals  from  a 
judgment  entered  on  the  verdict. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Edgar  L.  Wood,  attorney,  and  Btdl  &  Johnson,  of  counsel^ 
and  for  the  respondent  on  that  of  Harry  M.  BUber. 

Basnss,  J.  1.  The  appellant  insists  that  there  was  no 
evidence  to  show  that  the  defendant  was  operating  the  car  in 
which  plaintiff  was  riding  immediately  before  she  was  in* 
jured.  The  proof  was  slight,  but  suflScient  to  make  a  prima 
facie  case.  The  admissions  of  the  answer,  taken  in  connec- 
tion with  the  evidence  on  the  trial,  would,  we  think,  warrant 
the  jury  in  finding  that  the  defendant  owned  the  road  on 
which  the  car  was  being  operated.  The  evidence  also  showed 
or  at  least  tended  to  show  that  the  defendant's  name  was  on 
the  car  in  which  the  plaintiff  was  riding  at  the  time  she  claims 
to  have  been  hurt  The  motorman  on  the  car  also  testified 
that  he  was  working  for  the  defendant  No  evidence  was 
offered  on  the  point  by  the  defendant  The  plaintiff  offered 
sufficient  evidence  to  make  a  prima  facie  case. 

2.  The  appellant  insists  that  it  was  denied  the  ri^t  to 
cross-examine  the  motorman  who  was  called  to  testify  as  an 
adverse  witness  under  the  provisions  of  sec.  4068,  Stats.  No 
questions  were  asked,  but  defendant's  counsel  stated  that  per- 
haps he  ought  to  ask  some  questions  to  determine  whether  or 
not  the  motorman  knew  for  whom  he  was  working.  An  ob- 
jection was  made  to  any  cross-examination  and  the  court  sus- 
tained it  This  ruling  is  assigned  as  error.  Assuming  that 
the  appellant  properly  raised  the  question,  the  ruling  of  the 
court  was  erroneous.  In  view  of  the  matter  covered  by  the 
direct  examination,  defendant  had  a  perfect  right  to  pursue 
the  proposed  cross-examination.  Ovse  v.  Power  it  M.  M,  Co. 
161  Wis.  400,  139  N.  W.  196.  We  do  not  think  the  error 
should  be  held  to  be  prejudicial  The  motorman  was  called 
as  a  witness  by  the  defendant  on  the  trial^  but  no  questions 
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were  aeked  of  him  in  reference  to  this  matter.  It  was  a  very 
easj  matter  for  t}te  defendant  to  show  beyond  controversy  that 
it  did  not  operate  the  car  in  which  plaintiff  was  riding,  if 
such  was  the  fact.  The  failure  of  the  defendant  to  offer  such 
proof  is  strongly  suggestive  of  the  conclusion  that  it  was  not 
forthcoming  and  that  the  objection  is  somewhat  technical. 
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5.  Appellant  further  insists  that  the  damages  assessed  are 
excessive.  The  jury  awarded  $2,000.  The  trial  judge  gave 
the  plaintiff  an  option  to  remit  $800  or  take  a  new  trial  She 
elected  to  take  judgment  for  $1,200.  The  trial  court  heard 
and  saw  the  plaintiff  and  the  medical  experts  and  was  in  a 
better  position  to  pass  on  the  question  of  damages  than  is  thig 
court  It  made  a  substantial  reduction,  and  we  do  not  think 
the  honest  and  conscientious  conclusion  of  the  trial  judge 
should  be  disturbed. 

6.  It  is  urged  that  the  finding  that  defendant  was  negli- 
gent was  against  the  overwhelming  weight  of  the  testimony 
and  should  therefore  be  set  aside.  Three  passengers  and  the 
motorman  and  conductor  testified  that  plaintiff  attempted  to 
alight  from  the  car  while  it  was  in  motion.  Plaintiff  testi- 
fied that  the  car  had  stopped  and  suddenly  started  up  while 
she  was  in  the  act  of  getting  off.  This  evidence  was  to  some 
extent  corroborated  by  that  of  her  son  who  was  with  her  and 
who  was  about  eight  years  old  at  the  time.  There  is  nothing 
intrinsically  incredible  about  the  plaintiff's  evidence.  It 
raised  a  jury  question.  We  have  the  same  situation  that  was 
before  the  court  in  Hardy  v.  Milwavkee  8t.  B.  Co.  89  Wis. 
183,  61  N.  W.  771,  in  which  a  verdict  for  the  plaintiff  was 
sustained. 

By  the  Court. — Judgment  affirmed. 


Enox,  Appellant,  vs.  Koehl  and  wife,  Eespondents* 

March  is—April  8,  191S. 

Dedication:  Streets:  Land  owned  l>y  city:  Intent:  Acceptance:  Evi- 
dence: Relevancy:  Sufficiency:  Judgment:  Effect:  Appeal:  Be^ 
view:  Findings  of  fact. 

1.  Where  the  amount  awarded  to  the  owner  in  proceedingB  to  con- 
demn land  for  street  purposes  was  paid  and  a  conveyance 
taken  by  the  city,  a  subsequent  Judgment  declaring  the  con- 
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denmation  proceedings  void  does  not  preclude  a  resort  to  such 
proceedings  for  the  purpose  of  showing  the  intent  of  the  city 
in  acquiring  the  land  so  conveyed  to  it 

1.  When  a  question  of  intent  is  to  be  determined,  subsequent  acts 
and  declarations  are  relevant  because  they  throw  light  upon 
the  prior  acts  and  declarations,  especially  where  they  have 
been  consistently  the  same. 

8.  Although  a  city  cannot  directly  buy  land  for  a  street,  it  may 
dedicate  for  street  purposes  land  which  it  owns;  and  where  a 
clear  intent  to  dedicate  appears  only  slight  proof  of  accept- 
ance is  necessary,  since  it  will  be  presumed  that  the  city  in- 
tends to  accept  in  behalf  of  the  public  its  own  dedication. 

4.  A  city  began  condemnation  proceedings  to  widen  a  street,  seek- 

ing to  acquire  a  ten-foot  strip  lying  east  of  the  street  and  be- 
tween it  and  defendants'  land  and  also  a  strip  from  defend- 
ants' land.  It  paid  to  the  owner  of  the  ten-foot  strip  the 
amount  awarded  therefor  and  took  a  conveyance  from  him. 
Afterwards  that  strip  was  noted  to  be  a  part  of  the  street  on 
the  official  street  atlas  kept  in  the  city  engineer's  office;  and 
tax  certificates  on  defendants'  land  described  it  as  bounded  on 
the  west  by  said  street  The  condemnation  proceedings  hav- 
ing been  held  void,  the  city  began  a  second  proceeding  to  con- 
demn the  strip  from  defendants'  land.  In  this  proceeding  the 
ten-foot  strip  was  treated  as  a  part  of  the  street  and  defend- 
ants' land  described  as  bounded  on  the  west  by  the  street 
Held,  that  by  these  several  acts  the  city  unmistakably  declared 
its  intention  to  make  the  ten-foot  strip  a  part  of  the  street; 
and  it  is  Immaterial  that  the  traveled  track  remained  on  the 
original  street  and  that  the  ten-foot  strip  was  more  or  less 
overgrown  with  weeds  and  grass. 

5.  The  rule  that  a  finding  of  fact  by  the  trial  court  should  not  be 

set  aside  on  appeal  unless  it  is  against  the  clear  preponderance 
of  the  evidence,  is  of  less  force  where  the  finding  is  the  result 
of  inferences  drawn  from  undisputed  facts  and  partakes  of  the 
nature  of  a  conclusion  of  law. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Oscab  M.  Feitz,  Circuit  Judge.     Reversed. 

Action  to  foreclose  tax  certificates  on  defendants'  property 
issued  for  unpaid  special  assessments  for  sewer  and  water 
mains  laid  in  Island  avenue^  a  public  street  in  Milwaukee. 
The  property  in  question  is  182  feet  wide,  east  and  west,  and 
629,34  feet  north  and  south ;  is  bounded  on  the  north  by  M\l- 
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ler  avenue,  extended;  on  the  south  by  Concordia  avenue;  on 
the  east  by  the  Oermania  subdivision,  and  on  the  west  by  a 
certain  ten-foot  strip,  which  the  defendants  claim  is  no  part 
of  Island  avenue,  but  which  plaintiff  maintains  is  a  part 
thereof;  the  contention  between  the  parties  being  whether  de- 
fendants' property  abuts  on  Island  avenue  or  on  this  ten-foot 
strip.     In  1889  the  property  lying  west  of  defendants'  land 
was  platted,  and  Island  avenue,  thirty  feet  in  width,  was 
dedicated  as  a  street  between  Concordia  and  Miller  avenues. 
Lying  immediately  east  of  Island  avenue  as  so  dedicated  was 
l^t  a  strip  of  land  ten  feet  in  width,  between  Concordia  and 
Miller  avenues,  which  remained  the  property  of  the  owners 
of  the  plat  imtil  on  or  about  October  31,  1900,  when  they 
conveyed  it  by  warranty  deed  to  one  Walworth.     In  the  same 
year  condemnation  proceedings  were  begun  by  the  city  of  Mil- 
waukee to  open,  widen,  and  extend  Island  avenue  between 
Concordia  and  Miller  avenues  by  adding  to  the  thirty-foot 
street  as  dedicated  the  ten-foot  strip  mentioned  and  the  west- 
em  tw^ity  feet  of  defendants'  land.     On  April  25, 1902,  the 
defendants  herein  commenced  an  action  in  the  circuit  court 
for  Milwaukee  county  to  vacate  said  condemnation  proceed- 
ings and  have  the  same  declared  null  and  void.     By  the  judg- 
ment of  the  trial  court  in  said  action  the  condemnation  pro- 
ceedings were  held  null  and  void  and  were  vacated  because  of 
the  failure  of  the  city  to  comply  with  sec.  3187a^  Stats. 
(1898),  which  requires  the  recording  in  the  office  of  the  reg- 
ister of  deeds  of  the  final  resolution  or  order.     Upon  appeal 
to  this  court  the  judgment  was  affirmed  in  an  opinion  handed 
down  January  11,  1910.     See  Roehl  v.  Milwaukee,  141  Wis. 
341,  124  N.  W.  400.     Upon  the  condemnation  proceedings 
$800  were  awarded  Walworth  for  the  ten-foot  strip,  and  on 
the  17th  of  April,  1902,  he  conveyed  the  same  to  the  city  for 
a  consideration  of  $800  by  a  warranty  deed  containing  no 
limitations  or  reservations  whatever.     The  strip  was  there- 
after noted  to  be  a  part  of  the  street  by  the  city  engineer  in 
Vol.  153  —  16 
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the  official  atlas,  and  in  each  of  the  tax  certificates  herein  de- 
fendants' land  is  described  as  bounded  on  the  west  by  Island 
avenue.     In  1911  the  cit;  again  b^n  condemnation  pro- 
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the  sewer  and  water-main  assessments  were  made  and  levied, 
then  the  taxes  for  which  their  property  was  sold  are  valid,  and 
plaintiff  is  entitled  to  maintain  the  action.  But  they  daim 
the  facts  show  the  city  never  acquired  the  strip  for  street  pur- 
poses, and  that  there  has  never  been  either  a  statutory  or  com- 
mon-law dedication  of  the  same  for  such  purposes.  They 
further  contend  that  no  reference  can  be  had  to  the  condem- 
nation proceedings  of  1900  for  the  purpose  of  ascertaining 
the  intent  of  the  city  in  acquiring  the  strip,  since  the  judg- 
ment declaring  such  proceedings  void  invalidated  them  not 
only  so  far  as  it  affected  any  action  based  thereon  but  for  all 
purposes,  so  that  no  resort  can  be  had  to  them  for  the  purpose 
of  gathering  the  intent  of  the  city  in  x^mmencing  them. 
This  claim  strains  the  effectiveness  of  a  judgment  of  this 
court  to  the  breaking  point  The  proceedings  may  still  be 
resorted  to  for  the  purpose  of  showing  the  intent  of  the  city 
in  acquiring  the  strip.  That  intent  was  immistakably  to 
make  it  a  part  of  Island  avenue.  It  is  also  claimed  that  no 
reference  can  be  had  to  acts  of  the  city  relating  to  the  strip 
since  the  assessments  in  question  were  made ;  that  whether  or 
not  the  strip  was  then  a  part  of  the  street  must  be  determined 
upon  the  facts  as  they  then  existed.  This  in  a  sense  is  true. 
Yet,  when  a  question  of  intent  is  to  be  determined,  subsequent 
acts  and  declarations  are  relevant  because  they  throw  light 
upon  the  prior  acts  and  declarations,  especially  where  they 
have  consistently  been  the  same. 

It  will  be  conceded  that  there  has  been  no  statutory  dedica- 
tion of  the  strip  for  street  purposes,  and  that  a  city  cannot 
directly  buy  land  for  a  street.  Trester  v.  Sheboygan,  87  Wis. 
496,  68  N.  W.  747.  But  a  city  may  dedicate  for  street  pur- 
poses land  which  it  owns.  The  essential  requisites  of  a  valid 
common-law  dedication  are  that  there  must  be  an  intent  to 
dedicate  on  the  part  of  the  owner  and  an  acceptance  of  the 
dedication  by  the  proper  public  authorities  or  by  general  public 
user.  1  Elliott,  Roads  &  Streets  (3d  ed.)  §  122 ;  Randall  v. 
Roveldad,  105  Wis.  410,  81  N.  W.  819.     Has  the  city  dedi- 
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cated  this  ten-foot  strip  for  street  purposes  t  Since  the  city 
by  a  dedication  of  its  own  land  must  not  only  dedicate  but 
also  accept  the  dedication,  the  questions  of  intent  and  accept- 
ance merge  more  or  less  into  each  other.  If ,  therefore,  a 
dear  intent  to  dedicate  can  be  gathered,  only  slight  proof  of 
acceptance  need  be  shown,  for  it  will  be  presumed  that  the 
city  intends  to  accept  in  behalf  of  the  public  its  own  dedica- 
tion. 

As  bearing  upon  the  intent  to  dedicate  the  following  facts 
are  significant:  In  1900  the  city  began  condemnation  pro- 
ceedings for  the  purpose  of  widening  the  street  and  sought  to 
acquire  not  only  this  ten-foot  strip  but  also  twenty  feet  more 
to  the  east  thereof,  thus  showing  an  unmistakable  intention 
to  make  Island  avenue  sixty  feet  in  width.  Subsequent  to 
the  beginning  of  the  condemnation  proceedings  it  paid  Wal- 
worth, the  owner  of  the  strip,  $800  for  the  same,  and  there- 
after the  strip  was  noted  to  be  a  part  of  the  street  on  the  offi- 
cial street  atlas  kept  in  the  city  engineer's  office.  Thereafter 
tax  certificates  on  defendants'  land  described  the  same  as 
bounded  on  the  west  by  Island  avenue.  In  1911  the  city 
again  began  condemnation  proceedings  to  acquire  the  west 
twenty  feet  of  the  defendants'  land  for  the  purpose  of  widen- 
ing Island  avenue,  and  in  this  proceeding  the  strip  in  ques- 
tion was  treated  as  a  part  of  the  avenue  in  the  resolution  of 
the  common  council  and  map  accompanying  the  same.  In 
this  resolution  the  defendants'  land  is  described  as  bounded 
on  the  west  by  Island  avenue.  It  would  seem  from  these  pro- 
ceedings that  the  city  unmistakably  by  these  several  acts  de- 
clared its  intention  to  make  this  ten-foot  strip  a  part  of  the 
street  The  fact  that  the  traveled  track  thereof  still  remained 
on  tlie  original  thirty-foot  street  and  that  the  ten-foot  strip 
was  more  or  less  overgrown  with  weeds  and  grass  is  quite  im- 
material. It  is  the  intention  to  dedicate  that  governs,  and  it 
has  be^i  held  that  the  recognition  of  a  street  on  an  official 
map  alone  is  sufficient  evidence  of  acceptance.     Steele  v. 
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Stdlivan,  70  Aim  689 ;  Bchade  v.  Albany,  16  N.  Y.  Supp. 
262;  1  Elliott,  Boads  &  Streets  (3d  ed.)  §  169. 

It  seems  dear,  therefore,  that  the  court  erred  in  finding 
that  the  ten-foot  strip  was  not  a  part  of  Island  avenne  at  the 
time  the  assessments  in  question  were  made.  We  have  come 
to  this  conclusion  not  unmindful  of  the  rule  that  a  finding  of 
the  trial  court  should  not  be  set  aside  unless  it  is  against  the 
<dear  preponderance  of  the  evidence.  In  this  case,  however, 
the  finding  is  more  in  the  nature  of  a  conclusion  of  law  than 
of  fact  It  is  the  result  of  inferences  drawn  from  practically 
undisputed  facts. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  further  proceedings  according  to  law. 


Sekoeb  and  wife,  Bespondents,  vs.  Maixot  and  another, 

imp.,  Appellants. 

March  l&—AprU  8, 1919. 

A§tncy:  UnauthariMed  actB:  Ratiftcatian:  Receipt  of  paymenU  an 

mortgage. 

1.  When  an  agent  acts  in  excess  of  the  authority  conferred  upon 
him»  and  the  person  for  whom  he  has  undertaken  to  act  is 
fully  notified  of  what  has  been  done,  it  becomes  the  duty  of 
the  latter  either  to  afllrm  or  disaffirm  the  act  of  the  supposed 
agent  within  a  reasonable  time  after  such  notice  or  he  is  bound 
by  such  act 

t,  A  loan  broker,  authorized  only  to  collect  interest  on  a  note  and 
mortgage  which  he  had  sold,  received  partial  payments  of  the 
principal  but  did  not  account  therefor  to  the  owner.  After 
the  broker's  death  the  owner  discovered  the  facts  but  did  not, 
untU  six  or  eight  months  later,  notify  the  mortgagors  that  the 
broker  had  no  right  to  collect  the  principal  and  that  he  would 
look  to  them  for  the  amounts  so  i>aid.  He  also  made  demand 
of  the  broker's  administrator  for  the  amounts  so  coUected,  and 
for  a  considerable  time  accepted  from  such  administrator  pay- 
ments of  interest  on  said  amounts.  Held,  that  he  thereby 
elected  to  ratify  the  acts  of  the  broker  in  receiving  the  pay- 
ments on  the  principaL 
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Appeal  from  a  judgment  of  the  circuit  court  for  Uilwaa- 
kee  county:  Oscab  M.  Feitz,  Circuit  Judge.     Affirmed, 

The  plaintiffs  brought  this  action  to  have  a  mortgage  for 
$1,600  judicial!;  declared  to  be  paid  and  satisfied  and  to  have 
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to  this  effect  After  the  death  of  Charles  the  plaintiffs  con- 
tinued to  make  payments  to  Albert  on  the  principal  as  fol- 
lows: July  1,  1908,  $100;  January  2,  1909,  $200;  June  80, 
1909,  $200 ;  January  8,  1910,  $200.  On  July  6,  1910,  the 
sum  of  $100  was  paid  to  Joseph  Bejma,  and  on  January  7, 
1911,  a  payment  of  $100  was  made  to  Malloy.  Albert  made 
the  following  payments  to  M,  J.  Malloy:  July  19,  1909, 
$500 ;  May  26, 1910,  $200 ;  July  11, 1910,  $100.  After  the 
death  of  Charles,  Albert  continued  to  collect  interest  from  the 
plaintiffs  on  the  balance  that  would  be  due  on  the  note  if  all 
payments  made  on  accoimt  thereof  had  been  indorsed  thereon. 
Albert  paid  the  semi-annual  interest  on  the  entire  amount  due 
on  the  note,  making  up  the  difference  between  the  amount 
paid  by  the  plaintiffs  and  the  amount  actually  due  to  Miss 
Malloy.  These  interest  payments  were  apparently  accepted 
and  received  with  knowledge  on  the  part  of  M.  J.  Malloy  that 
part  of  the  interest  was  being  paid  by  Albert.  Before  suit 
was  commenced  the  defendant  Nora  C.  Malloy  assigned  the 
note  and  mortgage  in  question  to  her  codef  endant,  M.  J.  Mal- 
loy. The  circuit  court  held  that  Malloy  ratified  the  acts  of 
Charles  and  became  estopped  from  denying  his  authority  to 
accept  the  payments.  From  a  judgment  entered  in  plaint- 
iffs'  favor  the  defendants  M.  J.  Malloy  and  Nora  C.  MaUoy 
appeal 

For  the  appellants  there  was  a  brief  by  Carpenter  &  Pass, 
and  oral  argument  by  Pavl  D.  Carpenter. 

For  the  respondents  Senger  there  was  a  brief  by  Rubin  £ 
Zabel,  attorneys,  and  W.  B.  Rubin  and  A.  W.  Foster,  of 
counsel,  and  oral  argument  by  Mr.  Foster  and  Mr.  H.  B. 
WaJtnsley. 

BAsinss,  J.  For  the  sake  of  brevity  the  two  Trzebiatow- 
skis  will  be  referred  to  by  their  Christian  names.  Charles 
was  authorized  to  collect  the  interest  on  the  note  in  suit,  but 
not  the  principaL     When  Malloy  learned  what  had  been  done 
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lie  might  have  disaffirmed  the  acts  of  Charles  and  looked  to 
the  plaintiffe  for  the  full  amount  of  the  note,  or  he  mi^t 
have  elected  to  affirm  and  ratify  such  acts  and  treat  the  estate 


8]  JANUARY  TEEM,  1913.  249 

ProgreM  Blue  RlbtMm  Fftrm*  y.  Chicsgo  £L  &  Co.  163  WIi.  249. 

that  MaJloy  elected  to  ratify  the  acts  of  Charles  in  receiving 
payments  on  the  principal 

When  an  agent  acts  in  excess  of  the  authority  ocmferred 
upon  him,  and  the  person  for  whom  he  has  undertaken  to  act 
is  fully  notified  of  what  has  been  done,  it  becomes  the  duty  of 
the  principal  to  either  a£Srm  or  disaffirm  the  act  of  the  sup- 
posed  agent  within  a  reasonable  time  after  such  notice  or  he 
is  bound  by  such  act  McWhinne  v.  Martin,  77  Wis.  182, 
187,  46  N.  W.  118 ;  8(weland  v.  Green,  40  Wis.  481 ;  Gold 
U.  Co.  V.  Nalional  Bank,  96  XT.  S.  640.  Numerous  other 
cases  to  the  same  efFect  will  be  found  cited  in  31  Cyc  1275, 
and  40  Cent  Dig.  tit  Principal  and  Agent,  §  641. 

The  receipt  of  interest  payments  from  the  administrator  of 
Charles's  estate  mi^t  well  show  ratification  in  itsel£  81 
Cyc  1265 ;  Very  v.  Levy,  18  How.  346.  Beinforced  as  it  is 
by  the  other  significant  facts  referred  to,  the  trial  court's  de- 
cision is  well  supported  by  the  evidence. 

By  the  Court* — Judgment  affirmed. 


PsooBXss  Blue  Eibboit  Fabms,  Appellant,  vs.  Ohioaoo 
HoBSs  Sales  Company,  imp.,  Eespondent 

March  IS—AtMrU  8,  1919. 

Trincipal  and  agent:  Factors:  Sale  of  property  at  auction:  Payment 
to  principal  before  buyer  pays:  Bight  of  factor  to  recover  from 
buyer. 

1.  A  person  employed  to  sell  another*Q  property  at  auction,  or  a 

factor  to  whom  property  has  been  consigned  for  sale,  has  an 
interest  in  the  proceeds  of  the  sale  entitling  him  to  sue  and 
recover  the  same  in  his  own  name;  and  in  case  he  pays  his 
principal  in  fnU  and  delivers  the  property  before  receiving 
payment  from  the  buyer,  and  the  princii>al  accepts  and  retains 
the  money,  the  agent  becomes  the  sole  party  in  interest  and  is 
entitled  to  recover  of  the  buyer  for  his  own  use. 

2.  In  making  such  payment  to  the  principal  the  agent  does  not  act 

as  a  mere  volunteer. 
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Afpeax  from  a  judginent  of  the  circuit  court  for  Mil'w&a- 
kee  county :  J.  C.  Ltjdwio,  Circuit  Judge.     Affirmed, 

Action  to  charge  R.  0.  Wirth  as  garnishee  of  W.  P.  Dick- 
inson et  al.     The  money,  $1,666,  involved,  waa  paid  into 
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MatmhatJi,  J.  Who  owned  the  claim  against  Wirth  when 
the  garnishee  summons  was  served  on  him !  The  answer  to 
that  will  answer  as  to  whether  the  intervening  defendant  was 
entitled  to  the  money  paid  into  court  to  discharge  the  indebtr 
edness. 

It  is  useless  to  claim  that  the  sales  company  paid  the  Dick- 
insons as  a  mere  volunteer.  When  the  company  received 
Wirth^s  draft,  it  accepted  such  draft,  provisionally,  as  pay- 
ment and  was  warranted,  as  mutual  agent,  in  doing  so  and 
advancing  the  amount  of  the  draft  to  the  Dickinsons,  taking 
its  chances  on  the  draft  being  honored  by  the  drawee.  Since 
the  sales  company  had  no  right  to  take  anything  but  money  as 
a  condition  of  delivering  the  horses  to  Wirth,  in  taking  the 
draft  it  became  liable  to  the  Dickinsons  and  the  owner  of  the 
paper.  Upon  that  being  dishonored  and  returned,  the  claim 
against  Wirth  was,  necessarily,  revived  in  its  favor,  rather 
than  in  favor  of  the  Dickinsons.  It  had  no  claim  against  the 
latter  for  the  return  of  the  money.  All  that  is  according  to 
the  natural  order  of  things  and  elementary  principles. 

The  general  rule  is  that  a  person  employed  to  sell  another's 
property  at  auction,  or  a  factor  to  whom  property  has  been 
consigned  for  sale,  has  an  interest,  upon  a  sale  being  made, 
in  the  proceeds,  entitling  him  to  sue  and  recover  the  same  in 
his  own  name  and,  in  case  of  his  paying  the  net  proceeds  and 
delivering  the  property  before  receiving  payment  from  the 
buyer,  as  in  this  case,  and  the  principal  accepts  and  retains 
the  money,  the  agent  is  entitled  to  recover  of  such  buyer  for 
his  own  use.  The  respondent  was  a  factor.  The  circum- 
stance that  it  was  permitted  to  sell  the  property  at  auction 
did  not  make  any  difference  in  its  status.  As  indicated,  a 
factor,  the  same  as  an  auctioneer,  is  entitled  to  sue  for  the 
sale  price  in  his  own  name  and  control  the  litigation  if  the 
principal  does  not  prohibit  it.  Beardsley  v.  Schmidt,  120 
Wis.  405,  98  N.  W.  235.  In  case  of  the  principal  receiving 
full  payment  from  the  agent  in  advance  of  the  latter  obtain- 
ing payment  from  the  purchaser,  the  agent  is  the  sole  party  in 
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interest;  so^  obyiously^  the  principal  has  no  concern  in  the 
matter  between  such  agent  and  purchaser. 

Under  the  facts  of  this  case,  there  is  no  question  but  that 
the  sales  company  was  the  owner  of  the  claim  against  Wirth 
when  the  latter  was  gamisheed,  the  money  as  soon  as  paid 
into  court  was  impounded  for  its  use,  and  the  judgment  ren- 
dered, aooordinglj,  is  clearly  right 

By  the  Court. — Judgment  affirmed. 


NOBTHWESTEBN    MUTUAL    LiFB    InSURAKOS    COBCPAlTr    VS. 

WfiiOHT  and  another,  Executors,  Appellants,  and  Kssl- 
LEB  and  another,  Bespondents. 

March  IS^April  8, 1913. 

Life  ifuuranee:  Tran^tw  ot  intereMt  in  policy:  Validity:  Delivery  el 
duplicate  a%Honment  to  company:  Presumption  of  acceptance 
&y  as$ignee$:  Retention  of  policy. 

1.  The  assured  executed  an  "original"  and  a  "duplicate"  assign- 
ment to  his  mother  and  sister  of  all  his  right,  title,  and  inter- 
est in  a  life  insurance  policy,  reserving  to  himself,  howerer, 
the  right  to  exercise,  for  his  own  benefit  and  without  the  con- 
sent of  the  assignees,  any  of  the  tontine  options  proYided  tor 
in  the  policy.  The  consideration  expressed  was  "loTe  and  af- 
fection." In  accordance  with  a  proTlsion  in  the  policy  and 
instructions  from  the  insurance  company  he  delivered  the 
duplicate  to  the  company  to  be  filed,  and  attached  the  original 
to  the  policy.  This  was  done  with  intent  to  pass  the  title,  bat 
he  retained  the  papers  in  his  own  possession.  Afterwards  he 
made  declarations— once  in  the  presence  of  the  assignees — 
that  he  had  provided  for  them  with  the  policy.  Near  the  end 
of  the  tontine  period  he  applied  to  the  company  for  a  loan  on 
the  policy  but,  on  being  informed  that  the  consent  of  the  as- 
signees would  be  necessary,  abandoned  the  matter.  By  his 
will  he  gave  all  his  property  to  his  wife  and  children,  not  men- 
tioning his  mother  and  sister  or  the  policy.  Held,  that  there 
was  a  complete  transfer  of  title  according  to  the  terms  of  the 
assignment. 
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2.  Retention  of  the  policy  in  such  case  was  not  inconsistent  with  a 

transfer  of  title,  being  well  explained  by  the  fact  that  an  in- 
terest was  retained  by  the  assignor. 

3.  DellTery  of  the  written  evidence  of  the  assignment  to  the  insur- 

ance company,  with  intent  to  transfer  a  right  to  a  part  or  all 
of  the  insurance,  was  a  good  delivery  to  the  assignees,  their 
acceptance  being  presumed  from  the  beneficial  character  of  the 
transaction. 

4.  The  insurance  itself,  not  the  mere  policy  or  evidence  of  it,  is 

the  subject  dealt  with  in  such  a  transaction. 


Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  James  Wioilhak,  Judge.    Affirmed. 

Equitable  action  to  determine  ownership  of  the  proceeds 
of  a  $10,000  policy  of  insurance  on  the  life  of  Charles  A. 
Wright 

LUUan  E.  Hester,  sister,  and  Emily  S.  Keller,  mother  of 
the  deceased,  claimed  the  fund  as  assignees  of  the  policy, 
whfle  the  personal  representatives  claimed  the  same  upon  the 
groimd  that,  assuming  the  deceased  attempted  to  assign  the 
policy,  it  was  not  eflFective  for  failure  to  part  with  dominion 
over  the  same.  Plaintiff  paid  the  money  into  court,  and  was 
discharged  from  liability.  The  mother  assigned  her  interest 
to  the  daughter  and  the  litigation  proceeded  to  a  termination 
between  the  personal  representatives  and  LtUian  E.  Hester, 
resulting  in  the  latter  prevailing. 

The  evidence  was  this,  in  substance :  July  13, 1896,  plaint- 
iff issued  the  policy.  It  was  on  the  semi-tontine  plan,  pay- 
able to  the  personal  representatives  or  assignees  of  the  as- 
sured. It  contained  ft  stipulation  permitting  him,  at  the 
expiration  of  fifteen  years,  the  policy  then  being  in  force,  to 
exercise  either  of  five  options  as  to  the  surplus,  also  this  con- 
dition: ^^If  this  policy  shall  be  assigned  a  duplicate  of  the 
assignment  shall,  within  thirty  days,  be  given  to  the  com- 
pany and  due  proof  of  interest  shall  be  produced  upon  mak- 
ing claim." 

April  21,  1899,  the  assured  made,  in  due  form,  an  assign- 


254        SUPREME  COURT  OF  WISCONSIN.     [Apb. 

Northwestern  Mut  Life  Ins.  Co.  v.  Wright,  153  Wis.  262. 

ment  in  duplicate,  purporting  to  convey  the  policy  to  Emily 
S,  Keller,  his  mother,  and  LiUian  E.  Hester,  his  sister,  re- 
serving the  right  to  exercise  any  of  the  options  for  his  own 
benefit,  without  consent  of  the  assignees,  providing  for  a 
right  of  survivorship  as  between  them,  and  for  the  policy  to 
go  to  his  estate  in  case  of  neither  of  the  assignees  surviving 
until  maturity  of  the  policy.  The  consideration  expressed 
was  '^ove  and  affection.''  One  of  the  papers  was  marked 
"Original"  and  the  other  ^TDuplicate."  The  forms  were  pre- 
pared by  plaintiff  for  such  matters  and  sent  to  agents  to  en- 
able them  to  accommodate  policy-holders.  The  forms  were 
in  sets,  one  to  be  regarded  as  the  original  and  the  other  a  du- 
plicate. At  the  foot  of  the  former  there  were  these  words  of 
instruction :  "This  original  should  be  attached  to  the  policy,'^ 
and  at  the  foot  of  the  latter:  "This  duplicate  must  be  sent  to 
the  home  office  to  be  filed.''  The  executed  paper  marked 
"Duplicate"  was  so  sent  by  the  assignor,  placed  on  file,  and 
duly  receipted  for  to  him.  Mrs.  Keller,  in  January,  1912^ 
was  seventy-seven  years  of  age.  In  1905,  the  assured  said 
to  a  friend  that  he  had  provided  for  his  mother  and  sister 
with  the  insurance  policy.  In  1907,  in  the  presence  of  his 
sister,  his  mother,  and  her  husband,  the  assured's  stepfather, 
he  made  a  like  declaration.  In  1910,  he  applied  to  plaintiff 
for  a  loan  on  the  policy ;  but,  upon  being  informed  that  con- 
sent of  the  assignees  would  be  necessary,  abandoned  the  mat- 
ter. At  about  this  time  he  w^as  solicited  by  plaintiff's  agent 
to  take  additional  insurance  and  asserted  that  his  mother  and 
sister  were  provided  for  by  the  insurance  he  had,  and  that,  as 
to  the  rest  of  the  family,  there  was  enough.  He  died  tes- 
tate May  17,  1911.  The  will,  in  terms,  exhausted  all  his 
property  in  provisions  for  his  wife  and  children.  The  in- 
surance policy  with  the  assignment  aforesaid,  executed  with 
all  formalities,  including  government  revenue  stamps  to  the 
amount  of  $8,  was  found  in  his  safety  deposit  box.  There 
was  found  in  the  same  box  stock  certificates  belonging  to 
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lAUiaofh  E.  Hester.  The  findings  of  fact  were  in  accord- 
ance with  the  foregoing. 

For  the  appellants  there  were  briefs  by  Ball  &  Stone  and 
Doerfler,  Crreen  £  Bender,  and  oral  argument  by  Harrison  S. 
Green  and  Walter  H.  Bender,  They  cited,  among  odier  au- 
thorities, 19  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  94;  Foster 
V.  OHe,  60  Wis,  603,  7  N.  W.  555 ;  NoHhwestem  M.  L.  Ins. 
Co.  V.  Collamore,  JOO  Me.  578,  62  AtL  652 ;  Trough's  Estate, 
75  Pa.  St  115;  In  re  Crawford,  113  N.  Y.  660,  .21  N.  K 
€92 ;  Scott  v.  Dickson,  108  Pa.  St.  6 ;  Spooner's  Adm'r  v.  Hih 
bish's  Ex'r,  92  Va.  333,  339,  23  S.  E.  751 ;  Ingeraoll  v.  Pond, 
108  Va.  179,  60  S.  E.  738 ;  Williams  v.  Chamberlain,  165 
IlL  210,  46  N.  E.  250;  Weaver  v.  Weaver,  182  HL  287,  55 
N.  E.  338 ;  Huestis  v.  Prudential  L.  Ins.  Co.  127  App.  Div. 
903,  111  N.  Y.  Supp.  461;  Morrill  v.  Manhattan  L.  Ins.  Co. 
183  HL  260,  55  N.  E.  656 ;  Hayes  v.  Boylan,  141  HL  400,  30 
N.  E.  1041;  Chadwich  v.  Webber,  3  GreenL  (Me.)  141,  14 
Am.  Dec  222 ;  Dudley  v.  Nickerson,  107  Me.  25,  78  Atl. 
100 ;  Deader  S.  Bank  v.  Copeland,  77  Me.  263 ;  Opitz  v.  Karel, 
118  Wis.  527,  533,  95  N.  W.  948. 

For  the  respoiidents  there  was  a  brief  by  Flanders,  Bottum, 
Fawsett  &  Bottum,  and  oral  argument  by  F.  L.  McNamara. 

Mabshaix,  J.  This  appeal  is  governed  by  a  few  ele- 
mentary principles, — ^principles  so  firmly  established  and  so 
frequently  applied  that  they  need  but  to  be  stated.  There- 
fore, we  shall  not  discuss  the  numerous  authorities  cited  to 
our  attention,  except  in  a  general  .way,  or  refer  to  any  con- 
siderable extent  to  precedents,  other  than  to  cite  them. 

In  every  transfer  of  title  from  one  person  to  another  there 
must  be  an  actual  or  constructive  delivery  of  the  thing  or 
paper  title  thereto  from  one  to  the  other,  with  intention  to 
pass  title,  and  an  actual  or  constructive  acceptance,  complet- 
ing mutuality  so  as  to  end  dominion  on  the  one  side  and  create 
it  on  the  other. 


266         SUPBEME  COUBT  OF  WISCONSIN.     [An. 

Northwestern  Mut  Life  Ins.  Ck>.  v.  Wright,  163  Wis.  262. 

In  order  to  pass  title,  no  physical  transition  of  the  thing 
involved,  or  paper  representing  it,  from  the  old  to  the  new 
owner  is  necessary ;  a  tradition,  good  in  law,  is  sufficient.  A 
delivery  and  acceptance  may  be  good  in  law  and  there  not  be 
any  physical  circumstances  of  change  direct  from  the  old  to 
the  new  one,  or  even  present  knowledge  on  the  part  of  the 
latter.  The  transition  may  be  accomplished  by  acts  or 
words,  or  both,  showing  intention  to  part  with  title  and  dep- 
rivation of  dominion  over  the  thing  or  paper  calling  there- 
for. Ko  particular  act  on  the  part  of  the  vendee  or  assignee 
is  necessary  to  complete  the  mutuality,  disabling  the  vendor 
or  assignor  from  recalling  the  title  he  intends  to  part  vidth. 
The  instrument  of  transfer  may  be  delivered  to  a  third  per- 
son, virith  intention  not  to  recall  it,  and  the  transaction  be 
complete,  even  as  indicated,  without  the  new  owner  having 
present  knowledge  thereof.  The  delivery  to  the  third  person 
and  acceptance  by  him  for  the  purposes  of  the  transaction  i& 
a  delivery  to  the  new  owner, — ^where  such  transaction  is  bene- 
ficial to  the  new  owner,  the  law  supplies  the  rest ;  acceptance 
by  such  new  owner  is  presumed  until  the  contrary  is  shown, — 
thus  ending  the  dominion  of  the  old  owner  and  initiating 
that  of  the  new  one.  The  following  adjudications  amply  il- 
lustrate the  foregoing:  Cooper  v.  Jackson,  4  Wis.  537 ;  Tisher 
V.  Bedcivith,  30  Wis.  66 ;  Bogie  v.  Bogie,  35  Wis.  659 ;  Mc 
Pherson  v.  Featherstone,  87  Wis.  682 ;  Kittoe  v.  WiUey,  121 
Wis.  648,  99  N.  W.  337 ;  WeUs  v.  WeUs,  182  Wis.  78,  111 
K  W.  1111 ;  WhUing  v.  Hoghmd,  127  Wis.  185, 106  N.  W- 
391 ;  Bates  v.  Wintera,  188  Wis.  678,  120  N.  W.  498 ;  Taft 
V.  Taft,  59  Mich.  185,  26  K  W.  426 ;  Eaetham  v.  Powell,  51 
Ark.  530, 11  S.  W.  823 ;  Bhoptaw  v.  Bidgwajf's  AdmW  (Ky.) 
60  S.  W.  728. 

It  will  be  observed  that  the  dominant  circumstances  in  a 
case  involving  the  question  of  whether,  in  a  case  of  this  sort, 
there  was  an  efficient  delivery,  are  whether  the  acts  or  words, 
or  both,  evince  an  intent  to  pass  title,  and  whether  dominion 
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over  the  subject  was  surrendered  in  favor  of  the  new  owner* 
Here  those  circumstances  and  the  ultimate  fact  were  found  in 
favor  of  respondents.  So  the  question  is;  Are  the  findings  in 
that  regard  warranted  by  the  evidence  t 

There  is  no  difficulty  as  to  whether  there  was  a  sufficient 
consideration  to  support  the  transfer.  The  two  papers  were 
duplicate  originals.  The  fact  that  one  was  denominated  by  a 
printed  notation  thereon  "Duplicate"  and  the  other  "Origi- 
nal/' does  not  give  any  particular  significance  to  the  latter 
over  the  former.  The  intention  to  pass  title  by  delivering 
one  of  the  papers  to  the  insurance  company  and  attaching  one 
to  the  policy,  thus  fully  complying  with  all  the  regulations  in 
the  insurance  contract,  is  quite  manifest  That  is  reinforced 
by  the  fact  that  the  deposit  of  one  with  the  company  was  made 
rather  as  evidence  to  it  of  a  transfer  having  already  occurred 
than  as  an  essential  step  in  making  such  transfer.  That  is 
to  say,  such  circumstance  involved  a  written  declaration  of  a 
consummated  act  From  the  beneficial  character  of  such  « 
transaction,  acceptance  is  presumed  until  the  contrary  is 
shown.  Manual  keeping  of  one  of  the  papers  was  consistent 
with  surrender  of  dominion  over  the  subject  dealt  with  to  the 
extent  of  the  interest  therein  which  was  assigned,  because  of 
Mr.  Wright  having  reserved  to  himself  a  very  substantial  part 
of  the  insurance  contract  The  right  to  enjoy  all  of  the  op- 
tional features,  which  awaited  the  expiration  of  the  tontine 
period  of  fifteen  years  having  been  retained,  he  was  as  much 
entitled  to  hold  the  policy  as  the  assignees  subject  to  the  ri^ts 
reserved.  The  fact  that  he  applied  for  a  loan  on  the  policy 
after  the  assignment,  does  not  militate  greatly,  if  at  all, 
against  the  otherwise  manifest  intent  to  assign,  in  part,  since 
such  application  was  made  near  the  end  of  the  tontine  pe- 
riod,— at  a  time  when  he  might  well  have  thou^t  his  inter- 
est would  be  accepted  as  security  for  the  amount  sought  to  be 
obtained.  That  both  he  and  the  insurance  company  supposed 
the  policy,  subject  to  the  reservation,  had  passed  to  the  as- 
VoL.163—  17 
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signees  beyond  recall,  is  clear,  because  the  company  refused 
to  make  the  loan  without  their  consent,  and  Mr.  Wri^t  re- 
fused to  apply  to  them  for  leave  to  incumber  their  interest 
That  the  whole  policy  was  not  assigned,  is  of  no  significance 
against  respondents,  since  it  was  competent  for  Mr.  Wri^t 
to  assign  part  and  retain  part,  according  to  his  intent  as 
shown  by  the  papers  executed.  Moreover,  retention  by  him 
of  an  interest  in  the  policy  is  a  circumstance  in  favor  of  re- 
spondents, as  it  explains  why  he  retained  the  paper. 

If  in  view  of  all  the  circumstances  mentioned,  there  were 
anything  left  to  show,  conclusively,  an  executed  intent  on  the 
part  of  Mr.  Wright  to  divest  himself  of  dominion  over  the 
insurance  to  the  extent  mentioned  in  the  assignment,  it  is 
furnished  by  declarations  to  the  assignees  and  others  that  he 
had  made  provision  for  the  former  out  of  the  insurance.  It 
is  also  significant  that,  while  he  showed  much  concern  for 
the  pecuniary  welfare  of  his  mother  and  sister  after  his  death, 
he  omitted  mention  of  them  in  his  will  and  any  special  refer- 
ence therein  to  the  policy.  That  is  consistent  only  with  the 
idea  that  they  had  been  otherwise  provided  for  by  the  insur- 
ance. 

On  the  whole  case,  it  seems  quite  dear  that  the  delivery  of 
one  of  the  duplicate  originals  of  the  assignment  to  the  insur- 
ance company  was  a  good  surrender  of  dominion  over  the  pol- 
icy to  a  third  party  for  the  benefit  of  the  assignees.  Mr.  Wright 
could  not  thereafter  have  recalled  what  he  had  done  without 
their  consent,  as  he  understood  himself  and  the  company. 
Thereafter  it  held  the  assignment  to  protect  itself  and  as 
trustee  of  the  assignees  as  well,  and  he  retained  the  policy 
with  the  other  duplicate  assignment  attached  thereto  as  owner 
of  the  reserved  interest  therein  and  as  trustee. 

An  examination  of  the  authorities  cited  by  counsel  for  ap- 
pellants does  not  enable  us  to  find  anything  therein  particu- 
larly out  of  harmony  with  the  forgoing.  In  no  one  of  them 
are  the  facts  the  same  as  those  here,  and,  if  there  be  anything 
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said  in  any  of  them  out  of  harmony  with  the  principles  stated, 
the  principles,  not  the  adjudications,  must  prevail  Every 
essential  to  a  transfer  of  title,  according  to  the  terms  of  the 
assignment,  is  shown.  There  was  a  good  consideration,  a 
manifest  intent  to  transfer  title  and  a  good  delivery,  notwith- 
standing the  evidence  of  the  insurance  obligation,  the  policy, 
remained  in  Mr.  Wrist's  possession.  If  the  policy  had  been 
destroyed  the  insurance  and  interest  of  the  assignees  therein 
would  have  remained  just  the  same. 

The  principles  above  stated, — ^that  in  case  of  an  assignment, 
as  in  this  case,  retention  of  the  policy  is  not  inconsistent  with 
a  transfer  of  title,  and  is  well  explained  by  the  circumstance 
that  an  interest  is  retained  by  the  assignor;  that  delivery  of 
written  evidence  of  an  assignment  to  the  insurance  company 
with  intent  to  transfer  a  ri^t  to  part  or  all  of  the  insurance, 
is  a  good  delivery  to  the  intended  new  owner;  and  that  the 
insurance,  not  the  mere  policy  or  evidence  of  it,  after  all,  is 
the  subject  dealt  with, — ^will  be  found  well  established  as  in- 
dicated by  many  adjudications.  Those  cited  by  counsel  for 
respondents  seem  to  have  been  well  selected.  Among  them 
are  the  following  in  connection  with  others  referred  to  therein : 
Hvrlbut  V.  Hurlbut,  49  Hun,  189,  1  N.  Y.  Supp.  854; 
Tovng  v.  Yowag,  80  N.  Y.  422 ;  Hvichings  v.  Miner,  46  N. 
Y.  466 ;  Martin  v.  Ftmk,  75  N.  Y.  134 ;  Bvrges  v.  New  York 
L.  Ins.  Co.  (Tex.)  53  S.  W.  602;  McDonoxufh  v.  ^tm  L. 
Ins.  Co.  38  Misc.  626,  78  N.  Y.  Supp.  217 ;  Abegg  v.  Hirst, 
144  Iowa,  196,  122  K  W.  838;  Bamhouse  v.  Dewey,  83 
Kan.  12,  109  Pac  1081 ;  Otis  v.  Bechvith,  49  HI.  121 ;  Col- 
bum's  Appeal,  74  Conn.  463,  61  Atl.  139 ;  Wiison  v.  Hicks, 
23  Ont.  Law  Rep.  496;  Tousle  v.  Towle,  114  Mass.  167; 
O'NeU  V.  Greenwood,  106  Mich.  572,  64  N.  W.  611 ;  Oould 
V.  Day,  94  U.  S.  405. 

We  do  not  fail  to  note  the  distinction  between  the  facts  of 
many  of  the  cases  cited  and  the  one  before  us,  pointed  out  by 
counsel  for  appellants;  but,  they  are  mere  diflFerences  in  de- 
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tail  bearing,  mainly,  on  the  evidentiary  effect  of  circom- 
stances  as  regards  whether  there  was  an  intent  to  transfer  title 
and  a  delivery,  actual  or  constructive;  good  in  law,  to  divest 
one  of  title  and  dominion  over  the  subject  dealt  with  by  trans- 
ferring such  title  and  dominion  to  another.  The  fact  that 
the  insurance  company  in  Wilson  v*  Hicks,  supra,  notified  the 
assignee  of  the  assignment  and  did  not  in  this  case,  is  not  of 
any  great  significance.  Neither  is  the  fact  that  the  assign- 
ment delivered  to  the  company  was  marked  ^'Original"  in- 
stead of  ^^uplicate,"  nor  that  in  Hurlbut  v.  HurUmt,  supra, 
there  were  two  papers  and  both  delivered  to  the  insurance 
company,  nor  that  in  McDonough  v.  ^tna  L.  Ins.  Co.,  supra, 
there  was  but  one  paper,  and  that  was  so  delivered.  All  the 
decisions  are  to  the  effect  that  neither  failure  to  deliver  the 
assignment  or  poller^  into  the  manual  possession  of  the  as- 
signee, nor  retention  of  such  possession  by  the  assignor  of  the 
policy,  is  vital. 

It  is  suggested  by  counsel  that  Otis  v.  Bechwilh,  supra,  was 
modified  in  Williams  v.  Chaanberlain,  165  HI.  210,  46  N.  E. 
260,  and  overruled  in  Wecwer  v.  Weaver,  182  HL  287,  55  N. 
E.  838.  We  do  not  find  it  so.  The  principle  of  the  early 
case  is  affirmed  in  both  the  later  ones.  It  is  not  referred  to, 
specifically,  in  Weaver  v.  Weaver.  Whether  the  mere  deliv- 
ery of  a  duplicate  assignment  to  the  insurance  agent,  accord- 
ing to  a  requirement  of  the  policy  in  case  of  a  transfer,  is  of 
itself  conclusive  of  an  intention  to  pass  title  and  of  disable- 
ment of  the  assignor  to  deal  with  the  subject  of  the  transac- 
tion under  such  peculiar  circumstances  as  existed  in  the 
Weaver  Case,  is  all  that  was  there  decided ;  while  the  general 
rule  was  most  emphatically  affirmed.  The  court  quoted  with 
approval  from  Weber  v.  Christen,  121  HL  91,  11  N.  E.  893. 
"Did  the  grantee  by  his  actions  or  words  or  both  intend  to 
divest  himself  of  the  title  ?     If  so,  the  deed  is  delivered." 

It  is  quite  useless  to  point  out  distinctions  between  a  case 
in  hand  and  previous  adjudications  here  or  elsewhere,  there 
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being  no  distinction  in  principla  The  keynote  of  an  adjudi- 
cation is  the  raling  principle*  The  details  showing  the  par- 
ticular facts  ruled  by  some  particular  principle  are  helpful ; 
but,  in  the  end,  it  is  the  principle,  not  the  detail  circum- 
stances, commonly  evidentiary  only,  which  is  the  important 
feature  as  to  whether  an  existing  adjudication  is  a  safe  guide 
to  follow  in  a  case,  presently*  Mere  detldls  may  widely  vary, 
as  indicated  in  the  cases  cited,  yet  the  ruling  principle  be  the 
same.  Where  the  circumstances  show  a  dear  intent  to  trans- 
fer title  and  an  execution  thereof  by  surrender  of  dominion 
over  the  subject  dealt  with,  actually  or  constructively, — ^not 
necessarily  a  parting  with  the  thing  directly  to  the  trans- 
feree,— so  as  to  disable  the  old  owner  from  efficiently  recall- 
ing his  act,  the  transaction  is  complete  thou^,  in  case  of  an 
insurance  obligation,  as  here,  the  evidence  of  the  insurance 
remains  in  possession  of  the  assignor. 
By  the  Court. — Judgment  affirmed. 


RiOHTSR,  Appellant,  vs.  ITNioir  Limb  OoicpAirr,  Bespondent 

March  IS—April  8,  191S. 

Moiter  and  $ervant:  Negligence:  Injury:  PelU)to-9ervant$:  Rules  and 
regulations:  Unsafe  place  and  tools:  Insufficient  help. 

1.  Plaintiff,  a  teamster  in  defendant's  stone  quarry,  having  been 

caUed  to  assist  a  driller  and  two  other  employees  in  moving  a 
heavy  drill  down  an  incline  or  bench  in  the  quarry,  and  having 
been  injured  by  the  tipping  over  of  the  drill,  due  to  the  manner 
in  which  the  four  men  handled  it,  no  recovery  for  such  injury 
can  be  had  on  the  ground  that  the  other  men  or  any  of  them 
were  negligent,  since  all  were  fellow-servants  and  engaged  in 
the  common  employment  of  moving  the  drill  at  the  time  of  the 
accident  The  driUer  was  not,  under  such  circumstances,  a 
vice-princii»aL 

2.  It  appearing  that  the  drillers  had  adopted  proper  methods  for 

moving  the  drills  in  the  quarry  and  that  there  was  no  occa- 
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sion  for  any  different  rules,  defendant  could  not  be  held  liable 
on  the  ground  of  a  failure  to  promulgate  proper  rules  and  reg- 
ulations. 

3.  The  benches  and  irregularities  of  surface  in  the  quarry  being 

the  necessary  result  of  its  operation,  the  rule  requiring  the 
master  to  furnish  a  safe  working  place  is  inapplicable;  and 
the  accident  not  having  been  caused  by  any  defect  in  the  drill 
or  appliances,  the  rule  requiring  the  furnishing  of  safe  tools 
and  appliances  has  no  application. 

4.  No  negligence  of  defendant  in  failing  to  furnish  sufficient  men 

was  shown,  it  appearing  that  four  men  were  enough  to  move 
the  drill,  that  it  was  usually  moved  by  three,  and  that  other 
men  were  near  by  who  might  be  and  customarily  were  called 
when  necessary. 

Appeal  from  a  judgment  of  the  circuit  court  for  Calumet 
county:  Geo.  W.  Bubnell,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  recover  for  personal  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  through  the 
negligence  of  the  defendant.  At  the  close  of  the  plaintiff's 
evidence  the  court  below  granted  the  defendant's  motion  for 
nonsuit.  Judgment  was  entered  accordingly,  from  which 
this  appeal  was  taken. 

J.  E.  McMidlen,  for  the  appellant. 

For  the  respondent  there  was  a  brief  signed  by  Quarles, 
Spence  &  Quarles,  attorneys,  and  /.  A.  Fish,  of  counsel,  and 
oral  argument  by  Mr.  Fish. 

Kerwin,  J.  It  appears  from  the  evidence  that  plaintiff 
was  twenty-one  years  of  age  and  had  been  employed  in  a  stone 
quarry,  operated  by  defendant,  as  a  laborer,  and  at  the  time 
of  the  injury  was  working  as  teamster.  The  rock  in  the 
quarry  was  loosened  by  means  of  blasting,  and  in  the  work  of 
removing  it  benches  were  formed  at  different  heights.  Two 
large  compressed  air  drills  were  used  for  making  blast  holes 
in  the  benches.  They  consisted  of  an  iron  tripod  with  a  ver- 
tical slide,  at  the  top  of  which  worked  a  large  cylinder,  to 
the  piston  of  which  cylinder  was  fastened  the  drilL  The 
cylinder  could  easily  be  removed  from  the  slide.     The  whole 
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oontriYance,  when  the  cylinder  was  up,  was  about  seven  feet 
hi^  and  weighed  about  700  pounds.  Three  wei^ts  were 
attached  to  the  legs  of  the  tripod  when  the  drill  was  in  opera- 
tion. A  small  drill  was  used  in  the  quarry,  known  as  the 
plug  drilL  Two  drillers  worked  in  the  quarry,  Frich  and 
Prince.  Prince  usually  ran  the  plug  drill  and  Frich  one  of 
the  large  drills.  The  plug  drill  was  used  for  drilling  holes 
in  pieces  of  rock  which  had  been  detached  or  thrown  out  by 
the  blasting.  When  Frich  was  away  Prince  ran  the  large 
drilL  It  became  necessary  in  carrying  on  the  work  to  move 
the  large  drills,  und  it  was  the  custom  of  the  driller  to  call 
upon  any  of  the  men  working  in  the  quarry  to  assist  him  in 
this  work.  Two  men  and  the  driller  usually  moved  it.  The 
1^  wei^ts  were  taken  off,  and  a  man  took  hold  of  each  leg 
of  the  tripod  and  carried  or  dragged  the  drill  along  over  the 
inequalities  in  the  surface  of  the  ledge  a  few  inches  in  height 
without  detaching  the  air  hose  or  lowering  the  cylinder.  If 
a  bench  of  several  feet  in  height  were  to  be  passed,  it  was  cus- 
tomary to  remove  the  air  hose  and  cylinder  and  slide  the 
parts  down  on  planks.  If  a  ledge  from  eighteen  inches  to 
three  feet  in  height  were  to  be  passed,  it  was  the  custom  to 
remove  the  air  hose,  lower  the  cylinder,  close  up  the  tripod, 
and  slide  the  drill  over.  Prior  to. the  injury  plaintiff  had 
assisted  in  moving  the  drill  and  had  hauled  it  in  his  wagon. 
On  July  28,  1910,  Prince  was  operating  one  of  the  large 
drills  and  called  two  men  to  assist  him  move  it.  He  removed 
the  1^  weights,  but  left  the  cylinder  up  and  the  air  hose  at- 
tached. The  three  men  began  to  move  the  drill  down  an  in- 
cline, estimated  from  ten  to  eighteen  inches.  Plaintiff  was 
then  working  in  the  bottom  of  the  quarry,  and  as  he  was 
passing  the  three  men  engaged  in  moving  the  drill  he  was 
called  to  help  them.  Prince  told  him  to  take  hold  of  the  leg 
of  the  drill  on  the  lower  side,  Prince  being  on  one  side  of  this 
leg  and  plaintiff  on  the  other.  Each  of  the  other  two  men 
had  hold  of  a  leg  of  the  tripod.     They  all  attempted  to  move 
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the  drill  in  this  way,  and  while  so  doing  it  tipped  aver, 
catching  plaintiff  under  it,  and  seriously  injuring  him. 

Upon  the  undisputed  evidence,  plaintiff,  Prince,  and  the 
other  two  men  were  engaged  in  the  common  employment  of 
moving  the  drill  at  the  time  of  the  injury.  There  was  no  de- 
fect in  the  drill.  The  benches  and  irregularities  in  the 
place  of  operation  in  the  quarry  were  the  necessary  result  of 
the  work  which  was  being  carried  on.  The  accident  was 
caused,  as  appears  clearly  from  the  evidence,  by  the  manner 
in  which  the  four  men  actually  engaged  in  moving  the  drill 
handled  it  at  the  time.  Prince,  plaintiff,  and  the  other  two 
men  had  hold  of  the  drill  and  participated  in  an  effort  to 
move  it,  and  in  that  act  they  were  clearly  fellow-servants. 
So  that  the  negligence  of  Prince,  the  other  two  men,  or  either 
of  them,  was  the  negligence  of  a  fellow-servant  of  plaintiff, 
hence  he  cannot  recover.  Hamann  v.  Milwaukee  B.  Co.  127 
Wis.  660, 106  N.  W.  1081 ;  Knudsen  v.  La  Crosse  8.  Co.  145 
Wis.  394,  130  N .  W.  519 ;  McKillop  v.  Superior  8.  Co.  143 
Wis.  454,  127  K  W.  1053 ;  Klochinski  v.  Shores  L.  Co.  93 
Wis.  417,  67  N.  W.  984 ;  Peschel  v.  C,  M.  &  St.  P.  R.  Co. 
62  Wis.  338,  21  N.  W.  269. 

The  evidence  shoves  that  the  plaintiff  was  familiar  with 
the  drill  and  the  conditions  surrounding  the  work  of  moving 
it,  and  when  he  engaged  with  Prince  and  the  other  two  men 
in  the  work  of  moving  the  drill,  as  the  evidence  shows,  all 
the  parties  so  engaged  were  fellow-servants  in  the  perform- 
ance of  that  work.  The  case  made  by  the  evidence  brings  us 
clearly  within  the  decisions  of  this  court  which  forbid  recov- 
ery where  the  negligence  causing  the  injury  is  that  of  a  fel- 
low-servant engaged  in  the  same  line  of  employment. 

Appellant  in  his  brief  insists  that  the  defendant  was  guilty 
of  several  breaches  of  duty,  namely:  (1)  in  not  promulgat- 
ing proper  rules  and  regulations;  (2)  in  failure  to  furnish  a 
safe  place  to  work;  (3)  failure  to  furnish  safe  tools  and  ap- 
pliances; (4)  that  Prince  was  a  vice-principal;  (5)  that  de- 
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fendant  did  not  famish  sufiScient  men.  We  think  all  these 
contentions  must  be  resolved  against  the  appellant  The  evi- 
dence doee  not  show  a  proper  case  for  the  promulgation  of 
rules  and  regulations,  or  any  negligence  in  that  regard.  On 
the  contrary,  it  appears  that  the  drillers  had  adopted  proper 
methods  for  moving  the  drills,  and  there  was  no  occasion  for 
any  different  rules.  Nor  does  it  appear  from  the  evidence 
that  the  master  ever  had  notice  of  the  necessity  for  any  other 
or  different  rules.  Under  the  circumstances  no  rules  were 
necessary.  Pern  v.  Wussow,  144  Wis.  489,  129  N.  W.  622 ; 
Knudsen  v.  La  Crosse  8*  Co.,  supra;  Olenesky  v.  Kimberly  £ 
C.  Co.  140  Wis.  62,  121  N.  W.  893 ;  Brotzki  v.  Wis.  0.  Co. 
142  Wis.  380,  126  N.  W.  916. 

The  contention  that  defendant  failed  to  furnish  a  safe 
place  to  work  is  without  merit :  the  condition  of  the  place  was 
necessarily  created  by  the  operation  of  the  quarry.  The  rule 
which  requires  the  master  to  furnish  a  safe  working  place 
has  no  application  to  the  instant  case.  Knttdsen  v.  La  Crosse 
8.  Co.,  supra.  Nor  is  there  any  merit  in  the  contention  that 
the  defendant  failed  to  furnish  safe  tools  and  appliances. 
There  is  no  evidence  that  the  drill  was  defective  in  any  way 
or  out  of  repair.  The  injury  occurred  by  the  moving  of  the 
drill,  not  because  of  any  defect  in  the  drill  or  appliances. 

Prince  was  not  a  vice-principal.  While  engaged  in  the  op- 
eration of  assisting  in  moving  the  drill  he  was  engaged  in 
the  common  anployment  with  the  other  men  in  handling  and 
moving  the  drill.  He  was  simply  a  fellow-servant  while  en- 
gaged in  that  capacity  with  other  men  who  worked  vdth  him. 
Klochinski  v.  8hores  L.  Co.  93  Wis.  417,  67  N.  W.  934; 
Kfwdsen  v.  La  Crosse  8.  Co.,  supra. 

The  claim  that  the  defendant  was  n^ligent  in  not  furnish- 
ing sufScient  men  cannot  be  sustained.  The  evidence  does 
not  show  that  an  insufficient  number  of  men  had  been  fur- 
nished. On  the  contrary,  it  shows  that  four  men  were  suffir 
cient,  and  that  the  drill  was  usually  moved  by  three.     More- 
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over,  other  men  were  in  the  immediate  vicinity^  and  if  their 
services  had  been  necessary  they  oonld  have  been  called^  since 
it  was  the  custom  to  call  such  men  as  were  necessary.  So, 
even  if  it  were  conceded  that  more  men  were  necessary^  the 
failure  to  call  them  was  not  the  n^ligence  of  the  defendant, 
but  of  a  fellow-servant.  Dwdap  v.  Barney  Mfg.  Co.  148 
Mass.  61,  18  N.  E.  599. 

We  think  it  clear  upon  the  undisputed  evidence  that  no 
case  was  made  by  the  plaintiff,  therefore  a  nonsuit  was  prop- 
erly ordered. 

By  the  Court. — Judgment  is  affirmed. 


NoviTSEi,  Bespondent,  vs.  Waits  Gbasb  Cabpst  Company^ 

Appellant. 

March  l&^April  8,  191$. 

Master  and  servant:  Injury  from  defective  machinery:  Physical  isn- 
possihUity:  Questions  for  jury:  Assumption  of  risk:  Contrihu- 
tory  negligence:  Special  verdict:  Form:  Appeal:  Review:  Harmr 
less  errors, 

1.  A  verdict  which  the  trial  court  has  refused  to  set  aside  should 

not  be  disturbed  on  appeal,  in  disregard  of  the  common  sense 
of  the  jury  and  the  learning  and  experience  of  the  trial  judge» 
upon  mere  theories  of  impossibility  based  upon  literal  inter- 
pretation of  oral  discourse,  estimates  of  time,  distance,  and 
quantity,  and  impeccability  of  defendant's  witnesses. 

2.  Plaintiff,  an  employee  in  defendant's  matting  factory,  was  in- 

jured while  baling  dried  swamp  grass  with  a  hay-press.  He 
testified  that  a  lever  used  in  operating  the  press  had  been 
broken  and  twice  repaired  by  defendant's  foreman;  that  at  the 
time  of  the  last  repair  the  foreman  assured  him  that  it  was 
all  right  and  directed  him  to  continue  work;  and  that  three 
days  later,  while  he  was  pulling  this  lever,  it  gave  way,  caus- 
ing him  to  lose  his  balance  and  fa)l  against  the  machine  in 
such  a  way  that  his  arm  was  caught  and  injured.  Upon  con- 
flicting evidence  which  defendant  claimed  to  show  that  it  was 
physically  impossible  that  the  accident  could  have  happened  in 
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that  way,  it  is  held  that  it  was  a  question  for  the  jury  whether 
plaintiff  sustained  his  injuries  substantially  in  the  manner 
described  by  him. 

3.  In  such  case  the  repair  by  the  foreman  and  the  direction  to  con- 

tinue  work  with  the  machine  as  repaired  were  equivalent  to 
an  assurance  of  safety  and  went  to  excuse  plaintiff's  return  to 
and  continuance  of  work  notwithstanding  his  knowledge  of  the 
former  defect. 

4.  The  questions  of  contributory  negligence  and  assumption  of  risk 

in  such  case  were  so  closely  related  that  there  was  no  preju- 
dicial error  in  refusing  to  submit  a  separate  question  as  to  the 
latter  in  the  special  verdict,  where  the  court  instructed  the 
jury  concerning  assumption  of  risk  in  that  part  of  the  charge 
relating  to  defendant's  negligence,  but  was  not  requested  to 
and  did  not  instruct  upon  that  subject  in  the  part  relating  to 
contributory  negligence. 

5.  The  trial  court  may  properly  refuse  to  submit  questions  pro- 

posed for  the  special  verdict  which  relate  merely  to  details  of 
evidence  and  the  answers  to  which  would  determine  no  issue. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Burnbll,  Circuit  Judge.     Affirmed, 

For  the  appellant  there  were  briefs  by  Weed  <&  Mollister, 
and  oral  argument  by  H.  /.  Weed. 

For  the  respondent  there  was  a  brief  by  Martin,  Martin 
&  MaHin,  and  oxtl  argument  by  J.  F.  Martin  and  0.  F. 
Clifford.  ^ 

Timlin,  J.  The  respondent  had  judgment  in  the  court 
below  against  the  appellant  on  a  special  verdict  finding 
(1)  that  the  lever  of  the  hay-press  was  broken,  out  of  place, 
or  defective  at  the  time  plaintiff  was  injured ;  (2)  the  defend- 
ant was  guilty  of  negligence  in  suffering  and  requiring  plaint- 
iff to  operate  said  press  in  the  condition  it  was  at  the  time  of 
accident;  (3)  this  defective  condition  was  the  proximate 
cause  of  plaintiff's  injury ;  (4)  the  defendant  in  the  exercise 
of  ordinary  care  and  prudence  ought  to  have  anticipated  an 
injury  to  plaintiff  from  such  defective  condition;  (6)  the 
plaintiff  was  not  guilty  of  any  want  of  ordinary  care  and 
prudence  which  contributed  to  the  injury;  (6)  the  plaintiff's 
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damages  are  $7^000.     These  damages  were  reduced  hj  the 
circuit  couirt  to  $6,000. 

Errors  assigned  by  the  appellant  may  be  reduced  to  two, 
viz.:  (1)  the  evidence  is  insufficient;  (2)  other  questions  re- 
quested should  have  been  submitted  in  the  special  verdict 
There  was  evidence  from  which  the  jury  might  have  found 
that  in  a  factory  engaged  in  making  grass  matting  from  dried 
swamp  grass  or  hay  Hie  plaintifE  ^as  engaged  in  coUecting 
and  baling  the  refuse  or  waste  upon  a  machine  practicaUy 
identical  with  a  hay-press  and  in  bundles  resembling  the  or- 
dinary bales  of  hay.  This  press  was  operated  from  the 
power  in  the  building,  and  the  plaintiff's  duty  was  to  pitch  in 
the  hay,  press  it,  wire  the  bales,  and  in  doing  so  puU  back  a 
lever  used  to  djrop  a  block  which  separated  the  bales.  The 
feed  board  on  which  the  hay  was  thrown  had  iron  teeth  in 
it  and  worked  automatically,  carrying  and  pushing  down  the 
loose  hay  into  the  hold  or  receptacle  of  the  machine  in  whidi 
it  was  pressed  into  a  bale.  The  lever  mentioned  was  out  of 
repair  at  the  lower  end  near  its  fulcrum  or  fastening  where 
the  casting  was  broken.  This  broken  casting  had  been 
drilled  and  a  short  bolt  or  set-screw  set  j^  to  take  the  place 
of  a  former  projecting  piece  of  the  casthig.  The  plaintiff 
brought  the  attention  of  the  defendant's  foreman  to  this  de- 
fect, the  latter  caused  a  bolt  or  set-screw  to  be  inserted,  plaint- 
iff returned  to  work,  this  bolt  or  set-screw  came  out  during 
the  work,  plaintiff  again  notified  the  foreman,  who  took  the 
old  bolt  or  set-screw  out  and  inserted  a  new  or  longer  one,  with 
which  the  plaintiff  then  worked  three  days  and  until  the  time 
he  was  injured.  At  the  time  of  last  repair  the  foreman  as- 
sured plaintiff  the  repair  was  all  right  and  ordered  him  to  go 
ahead.  While  in  the  act  of  pulling  the  lever  forward  with 
his  right  hand  for  the  purpose  of  dropping  the  block,  this 
bolt  or  set-screw  again  came  out  imexpectedly,  by  reason  of 
which,  together  with  his  exertion  in  throwing  the  lever,  the 
plaintiff  apparently  lost  his  balance,  fell  against  the  machine^ 
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and  had  his  ri^t  arm  caught  below  the  elbow  by  the  teeth  in 
the  feed  board,  tearing  the  flesh  off  the  bone  down  to  the 
wrist  and  necessitating  the  amputation  of  the  arm  abore  the 
elbow  joint 

One  contention  of  appellant's  counsel  is  that,  the  top  of 
the  hay-press  being  fifty-seven  and  one-half  inches  from  the 
floor,  it  was  impossible  that  this  accident  could  have  hap- 
pened in  the  way  stated  by  plaintiff.  The  plaintiff,  how- 
ever, testified  that  he  was  at  the  time  standing  upon  an  ac- 
cumulation oi  hay  or  refuse  which  elevated  him  two  or  three 
feet  above  the  floor.  This  is  met  by  the  claim  on  the  part  of 
appellant's  counsel  that  on  his  preliminary  examination  he 
testified  that  he  stood  on  the  floor,  and  that  it  was  impossible 
that  he  should  have  gathered  and  pressed  twenty-five  bales  of 
hay  in  the  forenoon  of  that  day,  as  he  says  he  did,  and  also 
have  covered  the  floor  with  hay  outside  the  press  to  the 
height  mentioned.  It  is  also  urged  that  four  witnesses  on 
the  part  of  the  defendant  testified  that  the  floor  was  prac- 
tically clear  of  hay  about  the  press  immediately  after  the  in- 
jury. We  do  not  find  evidence  which  supports  any  such  ar- 
gument. The  plaintiff  did  not,  we  think,  testify  that  the 
whole  floor  was  covered  with  hay  to  the  height  mentioned  at 
the  time  of  his  injury,  nor  did  defendant's  witnesses  agree 
that  there  was  no  hay  on  the  floor  near  the  press  at  that  time. 
Taken  all  together  they  merely  differed  from  the  plaintiff  in 
their  estimate  of  the  quantity  then  on  the  floor  near  the  press. 
By  accepting  literally  the  words  "stood  on  the  floor,"  and  the 
estimate  of  twenty-five  bales,  and  fixing  a  certain  weight  for 
eadi  of  the  unweigfaed  bales  and  accepting  as  mathematically 
exact  the  estimate  of  the  time  required  to  make  one  bale,  and 
considering  the  number  of  minutes  included  in  the  forenoon's 
work  and  the  nimiber  of  machines  and  the  estimated  distance, 
it  is  figured  out  to  be  physically  impossible  that  there  should 
be  such  an  amount  of  hay  on  the  floor  at  the  time  in  question. 
This  seems  to  be  carrying  the  theory  of  physical  impossibility 
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beyond  its  legitimate  bounds.  Even  without  this  hay  the 
accident  substantially  as  testified  to  by  the  plaintiff  is  by  no 
means  impossible.  The  question  whether  the  plaintiff  sus- 
tained his  injuries  substantially  in  the  manner  described  by 
him  was  a  proper  subject  for  argument  to  the  jury  and  to  the 
circuit  court  on  motion  for  a  new  trial.  The  practical  com- 
mon sense  of  the  one  and  the  learning  and  experience  of  the 
other  are  not  to  be  disregarded  upon  mere  theories  of  impos- 
sibility based  upon  literal  interpretation  of  oral  discourse,  es- 
timates of  time,  distance,  and  quantity,  and  impeccability  of 
defendant's  witnesses. 

On  the  question  of  contributory  n^ligence  or  assumption 
of  risk,  which  in  this  case  are  so  cognate  that  no  sound  reason 
can  be  given  for  their  separation,  the  repair  by  the  foreman 
and  the  directions  to  continue  work  with  the  machine  as  re- 
paired were  equivalent  to  an  assurance  of  safety.  Holloway 
V.  H.  W.  Johns-Manville  Co.  185  Wis.  629,  116  N.  W.  636 ; 
Jakopac  v.  Newport  M.  Co.,  ante,  p.  176,  139  N.  W.  1060. 
It  went  to  excuse  the  return  to  work  and  the  continuance  of 
work  on  the  part  of  plaintiff,  notwithstanding  his  knowledge 
of  the  former  defect,  because  of  the  repair  and  the  instruc- 
tion to  proceed  with  the  implement  as  repaired.  If  the  re- 
pair had  been  clearly  and  manifestly  insufficient  or  if  no  re- 
pairs had  been  made,  a  different  question  might  arise  which 
we  are  not  called  upon  to  decide  in  this  case. 

Upon  the  second  subdivision  of  the  assignments  of  error 
the  questions  requested  by  defendant  were  the  following: 

"(1)  Could  plaintiff's  arm  come  in  contact  with  the  feed 
board  of  the  hay-press  if  he  operated  the  lever  in  the  usual 
way?  (2)  When  plaintiff  was  hurt,  was  the  lever  in  the 
place  it  usually  occupied  after  a  block  had  been  dropped  into 
the  machine?     (3)  Did  the  plaintiff  assume  the  risks?" 

With  reference  to  the  first  question  above  quoted,  neither 
a  negative  nor  an  affirmative  answer  thereunto  would  have 
settled  any  issue  made  by  the  pleadings  upon  which  this  case 
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turns.  We  must  assume  that  the  appellant  expected  that 
the  jury  might  answer  this  in  the  negative,  but  what  if  they 
did  t  No  doubt  operating  the  lever  in  the  usual  way  would 
not  bring  the  plaintiff's  arm  in  contact  with  the  feed  board. 
The  negative  answer  would  settle  nothing  material  and  noth- 
ing that  would  change  the  result  if  added  to  the  questions  ac- 
tually submitted.  It  is  a  mere  detail  of  evidence,  tentative, 
partial,  and  inconclusive.  The  same  is  true  of  the  second 
proposed  question.  With  reference  to  the  third  question, 
this  was  a  case  within  the  authorities  where  the  circuit  court 
in  his  discretion  was  authorized  to  cover  the  question  of  as- 
sumption of  risk  and  contributory  negligence  by  the  finding 
actually  made.  The  question  of  assumption  of  risk  arising 
from  the  ordinary  operation  of  this  machine  when  in  repair 
is  not  what  is  imder  investigation.  That  would  be  quite 
immaterial  to  the  case  as  made  by  the  plaintiff.  The  defend- 
ant's evidence  tended  to  show  that  this  lever  fastening  was 
not  broken  and  repaired  and  broken  again  and  repaired  again 
or  broken  at  all  while  the  plaintiff  worked  on  it.  The  plaint- 
iff's evidence  tended  to  show  tiiat  it  was  so  broken  and  re- 
paired and  that  he  was  injured  because  of  the  defective  lever 
resulting  from  the  inadequacy  of  such  repairs.  Upon  this 
he  must  recover  or  not  at  alL  Therefore,  so  far  as  assump- 
tion of  risk  is  relevant  to  the  case  made  by  the  plaintiff,  it  is 
assimiption  of  the  risk  of  working  with  the  lever  so  repaired. 
There  is  no  affirmative  evidence  that  plaintiff  was  conscious 
of  any  defect  existing  after  the  last  repair  except  such  as  the 
repair  itself  would  indicate,  and  as  to  that  he  had  the  as- 
surance proceeding  from  the  act  of  repair  and  the  order  to 
continue  work.  The  evidence  of  assumption  of  risk  by  work- 
ing at  this  machine  after  the  last  repair  is  therefore  quite 
shadowy,  and  even  if  we  were  to  assume  that  it  was  not  cov- 
ered by  the  question  relating  to  contributory  negligence  the 
failure  to  submit  the  separate  question  is  not  shown  to  have 
been  prejudicial.     But  in  a  case  like  this  the  question  of  as- 
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sumptioii  of  risk  is  sufficiently  covered  by  the  contributoiy 
n^ligence  question,  although  the  court  should  have  in- 
structed,  and  probably  would  if  requested  have  instructed, 
the  jury  that  the  question  covered  assumption  of  risk.  The 
court  did  not  instruct  concerning  assumption  of  risk  in  that 
part  of  his  charge  relative  to  the  fifth  question,  but  did  in  that 
part  relating  to  the  second  question.  We  think  there  was  no 
prejudicial  error  shown  in  this  respect  within  the  rule  of 
Campshure  v.  Standard  Mfg.  Co.  137  Wis.  165,  118  N.  W. 
638,  and  cases  there  cited. 

The  learned  circuit  judge  expressly  passed  upon  the  dam- 
ages and  reduced  by  the  proper  order  the  sum  awarded  by 
the  jury  to  $6,000.  We  think  the  case  mainly  turns  upon 
questions  of  fact  in  this  as  in  other  respects,  and  we  are  of 
opinion  that  the  judgment  should  be  affirmed. 

By  the  Court. — Judgment  affirmed* 


Saltzstein,  Respondent^  vs.  Nahkens,  Appellant. 

March  11— April  t9,  1919. 

Milwaukee  eivU  court:  Defective  appeal  to  circuit  court:  Juriedio- 
tion:  General  appearance:  Appeal  to  euprew^e  court:  Revereta 
of  judgment:  Striking  cauee  from  calendar. 

1.  An  attempted  appeal  from  the  civil  court  of  Milwaukee  ooontj 

is  ineffective  unless  the  notice  of  appeal  and  affidavit  of  good 
faith  are  served  upon  the  civil  judge;  and  a  mere  general  i^ 
pearance  of  the  parties  in  the  circuit  court  without  a  trial  de 
novo  does  not  cure  the  defect  Manufacturers  41  M.  L  Bureau 
V.  Everwear  H.  Co.  152  Wis.  78,  distinguished. 

2.  On  appeal  in  such  a  case  from  a  judgment  of  the  circait  court 

affirming  a  judgment  of  the  civil  court,  the  supreme  court  ac- 
quires jurisdiction  of  the  case  sufficiently  to  reverse  the  judg- 
ment of  the  circuit  court  for  lack  of  jurisdiction  there. 
t.  In  such  a  case  a  motion  to  strike  the  cause  from  the  calendar 
of  the  supreme  court,  made  by  the  appellant  in  order  to  save 
himself  from  an  affirmance  of  the  judgment  under  the  rule  be- 
cause of  his  default  in  serving  his  printed  case  and  brief^  win 
be  denied. 
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Appzai«  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Wabbxit  D.  Tabbant,  Circuit  Judge.    Reversed. 

Alfred  KlingeJhoefer,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Michael  Levin,  at- 
tomej)  and  B.  F.  SaUzstein,  in  pro.  per.,  and  oral  argument 
by  Mr.  Levin. 

The  following  opinion  was  filed  January  28,  1918 : 

Pbb  Cubiak.  In  December,  1911,  this  action  of  garnish- 
ment was  commenced  in  the  civil  couirt  of  Milwaukee  county 
by  the  issuance  of  a  summons  in  garnishment  in  aid  of  an 
execution.  Judgment  against  the  garnishees  having  been 
rendered  in  that  court,  Nahmens,  the  execution  debtor,  at- 
tCTipted  to  appeal  to  the  circuit  court,  but  did  not  serve  his 
notice  of  appeal  on  the  judge  of  the  civil  court  who  tried  the 
case.  Both  parties  appeared  generally  in  the  circuit  court 
and,  on  motion  of  the  respondent,  the  judgment  of  the  civil 
court  was  affirmed,  whereupon  Nahmens  appealed  to  this 
court  The  case  being  r^ularly  on  the  calendar  and  reached 
for  argument  in  this  court,  the  appellant  (being  in  default  as 
to  the  service  of  case  and  brief  under  the  rules)  moved  to 
strike  the  case  from  the  calendar  on  the  ground  that  this 
court  had  no  jurisdiction  of  the  action,  because  of  the  fact 
that  the  appeal  to  the  circuit  court  was  not  psoperly  per- 
fected. 

After  consideration  of  the  motion  the  court  deems  that  it 
should  not  be  granted.  It  is  true  that  the  appeal  to  the  cir- 
cuit court  was  not  properly  taken  and  the  circuit  court  ob- 
tained no  jurisdiction  of  the  case  thereby.  Fred  Miller  B. 
Co.  V.  MUwavkee,  160  Wis.  336,  136  N.  W.  157.  Whether 
the  circuit  court  subsequently  acquired  jurisdiction  by  the 
general  appearance  of  the  parties  without  objection  in  that 
court,  we  do  not  decide.  Even  if  no  jurisdiction  was  ac- 
<juired  by  the  circuit  court,  it  does  not  follow  that  the  appeal 
to  this  court  must  be  dismissed  or  stricken  from  the  calendar. 
In  such  a  case  this  court  acquires  jurisdiction  of  the  case 
Vou  153  — 18 
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sufficientlj  to  reverse  the  judgment  because  of  the  lack  of 
jurisdiction  below.  Such  was  the  course  in  the  Miller  Case^ 
and  such  is  the  established  doctrine  of  this  court  Kidder  v^ 
Fay,  60  Wis.  218,  18  N.  W.  839. 

In  the  affidavit3  filed  there  is  considerable  support  for  the- 
idea  that  the  appellant  resorted  to  this  expedient  in  order  to* 
save  himself  from  an  affirmance  of  the  judgment  under  the 
rule  because  of  his  default  in  serving  his  case  and  brief. 
This  court  is  not  disposed  to  allow  injustice  to  be  done  in. 
this  way  if  it  be  possible  to  avoid  it  The  motion  to  strike 
from  the  calendar  will  be  denied  with  $10  costs  to  be  paid 
within  ten  days.  Upon  the  payment  of  $25  to  the  respond- 
ent's attorney,  the  appellant  will  be  permitted  to  serve  hia 
case  and  brief  within  ten  days  from  this  date,  the  respond- 
ent's brief  to  be  served  within  twenty  days  from  this  date;- 
and  the  case  will  then  be  placed  on  the  March  assignment  for 
argument.  In  the  event  that  the  appellant  fails  to  serve  his^ 
case  and  brief  as  allowed  in  this  order,  the  judgment  below 
will  be  affirmed  upon  the  filing  of  proof  of  that  fact  by  affi- 
davit 

It  is  so  ordered. 

The  following  opinion  was  filed  April  29,  1911 : 

SiEBECKER,  J.  This  is  an  appeal  by  the  defendant  in  the- 
original  action  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county  affirming  a  judgment  of  the  civil  court  of 
Milwaukee  county  in  the  garnishment  proceedings. 

On  December  6,  1911,  garnishment  proceedings  in  aid  of 
execution  for  the  collection  of  a  judgment  against  the  defend- 
ant in  the  principal  action,  Paid  M.  NaJimens,  were  com- 
menced  in  the  civil  court  of  Milwaukee  county  against  the 
C.  R,  Gether  Company,  a  corporation,  and  C.  R.  Gether  in- 
dividually, as  garnishees,  by  the  issuance  of  a  summons  on 
the  affidavit  of  Michael  Levin,  an  attorney  for  B.  F.  Sdltz- 
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■stein,  the  assignee  of  the  judgment  of  the  Carl  Worst  Adver- 
tising Service,  plaintiff  in  the  principal  action. 

On  December  17th,  the  return  day  of  the  summons  in  the 
garnishment  proceedings  in  the  civil  court,  that  court  awarded 
judgment  against  the  garnishees.  The  garnishee  defendants 
by  their  attorney  moved  for  a  stay  of  proceedings,  which  was 
granted. 

On  December  19th  the  defendant  in  the  original  action  at- 
tempted to  appeal  from  the  judgment  in  the  garnishment  pro- 
ceedings to  the  circuit  court  for  Milwaukee  county  by  serv- 
ing a  notice  of  appeal  and  affidavit  of  good  faith  on  the  clerk 
of  the  civil  court  This  notice  of  appeal  and  affidavit  were 
not  served  on  the  judge  of  the  civil  court  wherein  the  judg- 
ment against  the  garnishees  was  awarded  and  from  which 
court  the  records  in  the  garnishment  proceedings  were  re- 
turned by  the  clerk  of  the  civil  court  to  the  circuit  court  for 
Milwaukee  county. 

Upon  motion  in  the  circuit  court  that  court  affirmed  the 
judgment  of  the  civil  court  and  directed  that  judgment  be  en- 
tered in  the  action  in  the  circuit  court  against  the  garnishees 
and  against  the  surety  on  the  appeal  bond.  The  defendant 
in  the  original  action  appealed  to  this  court  from  the  judg- 
ment of  the  circuit  court  in  the  garnishment  proceedings. 

As  declared  in  the  case  of  Fred  Miller  B.  Co,  v.  Milwau- 
kee, 160  Wis.  336,  136  N.  W.  167,  the  notice  of  appeal  and 
the  affidavit  of  good  faith  required  for  taking  an  appeal  from 
the  civil  court  of  Milwaukee  county  to  the  circuit  court  for 
such  county  must  be  served  on  the  judge  of  the  civil  court. 
This  is  required  under  the  provisions  of  ch.  649,  Laws  of 
1909,  and  to  which  reference  is  made  in  the  opinion  of  the 
above  cited  case.  As  there  indicated,  under  the  state  of  the 
record  before  us  in  this  case,  showing  that  the  notice  of  ap- 
peal and  affidavit  of  good  faith  were  not  served  on  the  judge 
of  the  civil  court,  it  must  be  held  that  no  appeal  from  the 
civil  court  was  taken  in  this  action  and  that  the  circuit  court 
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was  without  jurisdiction  to  make  the  order  and  award  the 
judgment  appealed  from.  The  proceeding  in  the  circuit 
court  in  this  case  did  not  cure  the  jurisdictional  defect^  aa 
was  held  to  be  the  result  in  the  case  of  Marmfactvrers  dc  M.  I. 
Bureau  v.  Everwear  H.  Co.  162  Wia.  78,  138  N.  W.  624, 
where  no  motion  to  dismiss  or  objection  to  the  jurisdiction 
was  made  and  the  parties  appeared  in  the  circuit  court  and 
tried  the  case  de  novo* 
By  the  Court. — ^The  judgment  appealed  from  is  reversed. 


FuBWA,  Appellant,  tb.  St.  Josaphat's  Oonobbgation  and 

another,  Bespondents. 

March  IS—AprU  t9, 191S. 

Dehtor  and  creditor:  Fraudulent  conveyance*:  Voluntary  OBSignment^ 

1.  A  conyeyance  of  real  property  by  an  insolyent  debtor,  which  the 

plaintiff  seeks  to  have  set  aside  on  the  ground  that  it  was 
fraudulent  as  to  creditors,  is  held  to  have  been  free  from 
fraud,  either  actual  or  constrnctiye,  it  appearing  that  the  prop- 
erty was  worth  but  1400,000  and  was  incumbered  by  a  mortgage 
for  1200,000;  that  the  grantee  assumed  the  mortgage  and  aJaO' 
agreed  to  pay  seventy-five  per  cent  to  the  unsecured  creditors^ 
which  aggregated  over  $200,000;  and  that  aU  creditors  have 
been  paid  said  percentage  except  plaintiff,  and  said  percentage 
has  been  tendered  to  him. 

2.  The  fact  that  such  conveyance  was  not  made  in  compliance  with 

the  statute  (sec.  1694,  Stats.)  governing  voluntary  assignmenta 
for  the  benefit  of  creditors,  does  not  render  it  void. 

App£ai«  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee  county :  Okren  T.  Williams,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  set  aside  a  conveyance  of  cer- 
tain real  estate  in  the  city  of  Milwaukee  on  the  ground  that 
it  was  conveyed  to  defraud  creditors.  The  complaint  alleges 
the  recovery  of  judgment  against  the  defendant  8t.  Josor 
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fhat's  Congregation;  the  return  of  exeeution  thereon;  that 
the  judgment  remains  unpaid ;  that  before  the  rendition  of 
such  judgment  against  the  defendant  8t  Josaphat's  Congre- 
gaiion  the  real  estate  in  question  was  deeded  to  the  defendant 
Franciscan  Fathers  Minors  Converduals  of  Bt.  Josaphat's 
Church;  that  the  property  so  conveyed  was  all  of  the  proper^ 
of  the  defendant  judgment  debtor;  that  each  of  the  defend* 
ants  is  a  religious  corporation,  incorporated  not  for  pecuniary 
profit,  but  for  the  carrying  on  of  the  religious  and  educational 
work  of  the  Roman  Catholic  Church,  and  that  the  corporation 
named  as  grantee  had  no  property  or  assets  out  of  which  it 
could  pay  any  reasonable  price  for  the  land  conveyed ;  that 
possession  of  the  land  was  delivered  over  to  the  grantee  de- 
fendant; that  the  effect  of  the  conveyance  was  to  hinder  and 
delay  the  plaintiff  in  the  collection  of  his  debt  It  is  also 
alleged  in  the  complaint  that  there  was  no  actual  intent  to 
defraud  the  plaintiff  in  making  the  deed,  but  that  the  deed  is 
constructively  fraudulent 

Each  of  the  defendants  answered  denying  the  allegations 
respecting  fraud.     The  court  made  the  following  findings : 

''1.  That  each  defendant  is  a  corporation  organized  under 
the  laws  of  the  state  of  Wisconsin. 

"2.  That  on  the  10th  day  of  July,  1905,  the  defendant  8t. 
Josaphat's  Congregation  borrowed  from  the  plaintiff  the  sum 
of  $1,200  and  gave  the  plaintiff  its  promissory  note  in  writ- 
ing for  said  sum. 

"3.  That  on  the  29th  day  of  July,  1910,  judgment  was 
rendered  on  said  note  in  favor  of  the  plaintiff  and  against 
the  defendant  3t  Josaphafs  Congregation  in  the  sum  of 
$1,422.55. 

"4.  That  during  the  years  1908,  1909,  and  1910  the  de- 
fendant St.  Josaphafs  Congregation  was  insolvent. 

"5.  That  during  the  years  1908,  1909,  and  1910  the  de- 
fendant 8t.  Josaphat's  Congregation  made  active  and  earnest 
attempts  to  dispose  of  its  assets  for  the  benefit  of  its  creditors. 

"6.  That  the  indebtedness  of  the  defendant  8t.  Josaphat's 
Congregation  on  or  about  the  15th  day  of  March,  1910,  was. 
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approximately  $477,000,  $200,000  of  which  was  secured  by 
a  mortgage  on  the  real  estate  of  said  defendant. 

"7.  That  on  the  16th  day  of  March,  1910,  the  defendant 
St  Josaphat*8  Congregation  sold  its  property  and  assets  to 
the  defendant  Franciscan  Fathers  Minors  Conventuals  of  St. 
Josaphai's  Church,  one  of  the  defendants  herein,  for  the  sum 
of  $400,000. 

"8.  That  $400,000  was  the  highest  price  which  said  de- 
fendant St  Josaphat's  Congregation  was  able  to  obtain  after 
earnest  and  repeated  efforts  to  sell  said  property. 

"9.  That  it  was  for  the  interest  of  the  creditors  of  said 
defendant  St.  Josaphat's  Congregation  that  said  sale  be  made. 

"10.  That  said  sum  of  $400,000  was  to  be  paid  as  follows : 
$200,000  by  assuming  the  payment  of  the  mortgage  on  the 
real  estate  transferred,  and  $200,000  to  be  paid  pro  rata  to 
the  unsecured  creditors. 

"11.  That  the  plaintiff  herein  was  offered  his  pro  rata 
share  and  refused  Uie  same. 

"12.  That  all  of  said  purchase  price  has  been  paid  or  ten- 
dered to  the  creditors  of  said  St.  Josaphat's  Congregation. 

"13.  That  said  conveyance  on  the  15th  day  of  March, 
1910,  by  the  defendant  St.  Josaphat's  Congregation  to  the 
defendant  Franciscan  Fathers  Minors  Conventuals  of  St. 
Josaphat's  Church,  was  made  for  the  benefit  of  the  creditors 
of  said  St.  Josaphat's  Congregation. 

"14.  That  said  conveyance  of  March  15,  1910,  was  not 
made  with  the  intent  to  hinder,  delay,  or  defraud  creditors 
of  St.  Josaphat's  Congregation." 

The  court  concluded  that  the  plaintiff  was  not  entitled  to 
the  relief  prayed  for  and  that  said  complaint  should  be  dis- 
missed with  costs.  Judgment  was  rendered  in  favor  of  the 
defendants  upon  these  findings  dismissing  the  complaint  with 
costs,  from  which  judgment  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Rubin  &  Zahel,  at- 
torneys, and  Horace  B.  Walmsley,  of  counsel,  and  oral  argu- 
ment by  Mr.  W.  B.  Rubin  and  Mr.  WaXmsley. 

For  the  respondents  the  cause  was  submitted  on  the  brief  of 
H.  J.  Killilea  and  R.  M.  Trump,  attorneys,  and  Elmore  T. 
Elver,  of  counseL 
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Kebwht^  J.  It  appears  from  the  findings  that  the  plaint- 
iff failed  to  make  a  case  against  the  defendants.  It  is  estab- 
lished that  the  property  was  conveyed  for  a  full  and  valuable 
consideration  and  without  any  fraudulent  intent,  but  on  the 
contrary  with  the  intent  and  purpose  of  paying  to  the  cred- 
itors  pro  rata  the  full  value  of  the  property  and  more,  because 
it  appears  in  the  case  that  the  property  was  worth  but 
$400,000,  incumbered  by  a  mortgage  of  $200,000,  and  that 
the  grantee  assumed  the  payment  of  the  mortgage  and  also 
agreed  to  pay  seventy-five  per  cent  to  the  unsecured  creditors, 
which  aggregated  over  $200,000,  and  that  all  such  creditors 
have  been  paid  seventy-five  per  cent  of  their  claims,  except 
plaintiff,  and  that  seventy-five  per  cent  of  his  claim  has  been 
tendered  to  him.  So  that  instead  of  there  having  been  any 
intent  to  defraud  creditors,  it  is  conclusively  established  that 
the  conveyance  was  made  for  their  benefit  and  without  any 
intent  whatever  to  defraud  any  creditor  or  other  person. 

Sec.  2320,  Stats.,  makes  every  conveyance  in  writing  of 
any  estate  or  interest  in  land  made  with  intent  to  hinder,  de- 
lay, or  defraud  creditors  or  other  persons  of  their  lawful  ac- 
tions, damages,  forfeitures,  or  demands  void,  and  sec.  2323, 
Stats.,  makes  the  question  of  fraudulent  intent  a  question  of 
fact  and  not  of  law,  and  further  provides  that  a  conveyance 
shall  not  be  adjudged  fraudulent  as  against  creditors  or  pur- 
chasers solely  on  the  ground  that  it  was  not  founded  on  a  val- 
uable consideration.  The  court  below  found  all  the  facts 
against  the  plaintiff,  and  these  findings  are  well  supported  by 
the  evidence  and  cannot  be  disturbed.  Loeb  v.  O'Brien,  93 
Wis.  249,  67  N.  W.  416 ;  Kaufer  v.  Walsh,  88  Wis.  63,  69 
N.  W.  460 ;  Bosenheimer  v.  Krenn,  126  Wis.  617,  106  N. 
W.  20. 

Counsel  for  appellant  stated  in  their  complaint  and 
frankly  admitted  on  oral  argument  here  that  there  was  no 
actual  intent  to  defraud  plaintiff  and  no  purpose  of  that  kind 
entertained  by  any  of  the  parties  concerned  in  the  transaction. 
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But  it  is  alleged  that  the  deed  is  constructively  fraudulent, 
therefore  as  matter  of  law  was  made  with  intent  to  hinder 
and  delay  plaintiff  in  the  enforcement  of  his  debt  against 
the  judgment  debtor  and  its  property.  This  contention  can- 
not be  sustained.  On  the  established  facts  it  is  clear  that 
there  was  no  constructive  fraud*  Appellant  relied  under  this 
head  upon  Ryan  D.  Co.  v.  Hvambsahl,  89  Wis.  61,  61  N.  W. 
299,  but  that  case  does  not  reach  the  situation  here,  and  more- 
over it  was  overruled  by  this  court  in  the  late  case  of  8t  Louis 
0.  P.  Co.  V.  Christopher,  152  Wis.  603,  140  N.  W.  861. 

It  is  also  claimed  by  appellant  that  the  conveyance 
amounted  to  a  voluntary  assignment  and  is  void  because  not 
in  compliance  with  the  statute  under  the  rule  of  Winner  v. 
Hoyt,  66  Wis.  227,  28  K  W.  380,  and  subsequent  cases  in 
this  oourt  Whether  the  rule  of  Winner  v.  Hoyt  would 
apply  to  this  case  in  the  absence  of  legislation  we  need  not 
consider,  because  the  legislature  has  changed  the  rule  of  that 
case  by  ch.  334,  Laws  of  1897.  Gilbert  P.  Co.  v.  Whiting 
P.  Co.  123  Wis.  472,  102  K  W.  20. 

Upon  the  findings  of  the  court  below  there  is  no  ground  for 
the  contention  that  any  fraud,  constructive  or  otherwise,  was 
established.  Oitbert  P.  Co.  v.  Whiting  P.  Co.,  supra;  Corry 
V.  Shea,  144  Wis.  135,  128  N.  W.  892 ;  Hyde  v.  Chapman, 
38  Wis.  891 ;  8t.  Louis  C.  P.  Co.  v.  Christopher,  supra,  and 
cases  cited.  We  think  the  judgment  below  is  right  and  must 
be  affirmed. 

By  the  Court. — Judgment  affirmed. 
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BiLTOLiFFE,  Respondent,  vs.  Chicago,  Milwaukbx  &  St. 
Path,  Railway  Company,  Appellant 

April  8— April  29,  1919. 

Mazier  and  »ervant:  Injury  to  third  person:  Unauthorized  act  of 

agent:  Bcope  of  employment:  Railroads. 

!•  When  a  aenrant  is  engaged  in  the  pertonnance  of  a  duty  dele- 
gated to  him  by  the  master,  his  tortious  acts  within  the  scope 
of  his  employment  though  unlawful,  unauthorized,  or  even 
forbidden,  are  binding  upon  the  master. 

X.  A  switch  through  which,  under  a  contract  with  defendant  the 
trains  of  another  railway  company  entered  upon  the  main  line 
of  defendant's  road  was  out  of  repair,  and  a  section  man  in 
defendant's  employ  had  been  left  in  charge  of  it  with  direc- 
tions to  wait  for  an  expected  train  on  defendant's  road.  If  a 
train  of  the  other  company  came  while  he  was  there,  he  was 
to  open  the  switch  and  let  that  train  pass  upon  defendant's 
track.  He  opened  the  switch  to  see  if  the  connection  rod  was 
broken,  and  while  it  was  so  open  a  train  on  defendant's  road 
ran  through  it  and  upon  the  track  of  the  other  company,  where 
it  struck  an  engine  of  the  other  company  and  injured  the  en- 
gineer. Held,  that  such  act  of  the  section  man  was  within  the 
scope  of  his  employment  and  that  defendant  is  liable  for  the 
injury. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Gbo.  W.  Busnell,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  on  November  16,  1910,  by  the 
negligence  of  the  defendant  The  defendant  denied  the  ma- 
terial allegations  of  the  complaint.  The  jury  returned  the 
following  verdict: 

^^(1)  Was  the  plaintiff  injured  at  the  time  and  place  al- 
leged in  the  complaint?    A.  (by  the  court).  Yes. 

"(2)  Was  such  injury  caused  by  the  negligence  of  the 
employees  of  the  defendant  company  or  any  of  them? 
A.  Yes. 

"(8)  If  you  answer  the  second  question  TTes,^  then  was 
such  negligence  the  proximate  cause  of  the  plaintiff's  injury  ? 
A.  Yes. 
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^'(4)  Did  Foreman  Schmidt  spike  the  switch  before  leav- 
ing it  in  the  morning  in  question?     A.  No* 

"(5)  If  you  answer  the  fourth  question  Tes,'  was  Eber- 
ling  instructed  to  pull  the  spikes  for  the  Soo  train  but  not 
to  throw  or  open  the  switch  i    A.  . 

"(6)  Was  Eberling  performing  an  act  in  the  line  of  his 
duty  to  the  defendant  in  opening  the  switch  in  question? 
A.  No. 

"(7)  If  the  plaintiff  is  entitled  to  recover,  at  what  sum  do 
jou  assess  his  damages  ?     A.  $1,525." 

On  motion  of  the  plaintiff  the  court  below  changed  the  an- 
swer to  the  sixth  question  of  the  verdict  from  "No"  to  ^TTes." 
Judgment  was  entered  for  the  plaintiff  accordingly,  from 
which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  C.  H.  Van  AlsHne 
and  H.  J.  KillUea,  and  oral  argument  by  Mr.  Van  Alstine. 

For  the  respondent  there  was  a  brief  by  Stewart  &  McDon- 
ald, and  oral  argument  by  Frank  Stewart. 

Ejebwin,  J.  The  contention  of  the  appellant  for  reversal 
is  that  at  the  close  of  the  evidence  the  court  below  should  have 
directed  a  verdict  for  the  defendant  on  the  ground  that  the 
undisputed  evidence  showed  that  when  Eberling  opened  the 
switch,  which  act  caused  the  injury,  he  was  not  acting  within 
the  scope  of  his  employment ;  and  further  that  the  court  erred 
in  changing  the  answer  to  the  sixth  question  from  "No"  to 
"Yes."  It  is  contended  by  appellant  that  unless  the  court 
below  could  say  as  matter  of  law  that  Eberling  was  not  acting 
beyond  the  scope  of  his  employment  when  he  opened  the 
switch,  the  finding  of  the  jury  on  that  question  should  not 
have  been  disturbed. 

It  appears  from  the  evidence  that  the  Minneapolis,  St 
Paul  &  Sault  Ste.  Marie  Railway  Company,  hereafter  called 
the  Soo,  under  a  contract  with  the  defendant  was  using  the 
defendant's  track  from  Rugby  Junction  to  Milwaukee;  that 
the  trains  of  the  Soo  passed  from  its  track  to  the  track  of  the 
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defendant  over  a  connecting  track  between  400  and  500  feet 
long;  that  trains  from  this  connecting  track  enter  upon  the 
main  line  of  defendant's  road  through  a  switch,  the  key  to 
which  was  in  the  possession  of  the  employees  of  the  Soo  road. 
The  charge  of  negligence  is  that  the  defendant  negligently 
and  carelessly  ran  one  of  its  trains  from  the  main  track  of 
defendant  in  and  upon  said  connecting  track  upon  which  the 
locomotive  operated  by  plaintiff  was  standing  with  such  force 
as  to  injure  the  plaintiff.     The  particular  negligence  com- 
plained of  is  that  one  Richard  Eberling,  a  section  man  in  the 
employ  of  defendant,  opened  the  switch  leading  from  the 
main  line  to  the  connecting  track. 

The  defendant  claims  that  in  opening  the  switch  in  ques- 
tion Eberling  was  acting  outside  of  the  scope  of  his  employ- 
ment, therefore  the  defendant  was  not  responsible  for  his  acts 
in  that  regard.  The  undisputed  evidence  shows  that  the 
switch  in  question  was  out  of  repair  and  the  section  foreman 
of  defendant,  John  Schmidt,  with  two  other  section  men, 
Kraus  and  Eberling,  in  the  discharge  of  their  duties  for  de- 
fendant, went  to  Rugby  Junction  to  repair  it;  that  it  was  dis- 
covered that  the  lock  of  the  switch  was  broken  or  lost  and 
Eberling  was  left  to  watch  the  switch,  the  foreman  and  Kraus 
going  away;  that  Eberling  was  instructed  by  the  foreman  to 
remain  in  charge  of  the  switch  until  an  expected  train  on  de- 
fendant's road  had  arrived,  then  go  to  Richfield,  procure  a 
switch  lock,  and  lock  the  switch ;  that  it  was  the  duty  of  Eber- 
lingy  in  case  a  Soo  train  came  while  he  was  there,  to  pull  the 
spikes  so  the  switch  could  be  thrown  and  let  the  Soo  train 
onto  defendant's  track,  and,  after  the  Soo  train  passed,  drive 
the  spikes  back  so  as  to  hold  the  switch  point  to  the  main 
track ;  that  the  switch  lock  being  broken  or  lost,  the  point  was 
spiked,  and  when  the  point  is  spiked  the  switch  cannot  move ; 
that  while  Eberling  was  thus  in  charge  of  the  switch  he 
thou^t  the  connection  rod  was  broken  and  turned  the  switch 
to  look  at  it  and  found  it  all  right;  that  when  so  turned  the 
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main  track  of  defendant's  line  leads  onto  the  Soo  tracks  and 
while  so  opened  the  defendant's  train  came  and  ran  cmto  the 
Soo  track  and  caused  the  injury.  The  foreman  told  Eberling 
to  stay  there  and  look  out  for  the  switch  and  when  train  No. 
22  arrived  to  go  to  Richfield,  get  a  switch  lock,  and  lock  the 
switcL  The  switch  had  been  spiked  to  the  main  track  and 
the  spikes  were  taken  out  to  fix  the  switch.  The  evidence  is 
conflicting  as  to  whether  the  switch  had  been  spiked  to  the 
main  track  after  the  repairs  had  been  made  and  before  the 
foreman,  Schmidt,  and  Kraus  left  The  jury  found,  as  ap- 
pears from  the  fourth  finding,  that  it  had  not 

It  further  appears  from  the  evidence  that  the  contract  be- 
tween the  Soo  and  the  defendant  respecting  the  use  of  the 
defendant's  track  provides  in  substance  that  the  Soo  shall  at 
its  own  expense  maintain  the  connections  of  its  tracks  with 
the  tracks  of  the  defendant  at  Rugby  Junction  and  require 
its  employees  to  turn  the  switches  connecting  said  tracks  on 
defendant's  tracks  whenever  its  engines  or  cars  have  passed 
over  said  switches  and  save  the  defendant  harmless  from  all 
loss  which  it  may  suffer  on  account  of  accidents  caused  by  the 
misplacement  of  switches  by  the  agents  or  employees  of  the 
Soo.  This  contract,  however,  is  not  important  as  bearing 
upon  the  instant  case,  because  the  defendant  undertook 
throu^  its  agents  to  repair  the  switch,  and  through  the  n^ 
ligence  of  the  defendant's  agent  while  so  in  charge  of  the 
switch  the  injury  was  caused. 

It  is  argued  by  counsel  for  appellant  that  the  evidence  shows 
without  dispute  that  neither  the  defendant  nor  Eberling  owed 
any  duty  to  the  plaintiff  in  this  case  to  open  or  close  the 
switch,  and  that  when  Eberling  opened  the  switch  he  stepped 
aside  from  his  duty  and  acted  beyond  the  scope  of  his  employ- 
ment, hence  the  master  is  not  liable,  on  the  authority  of  Berg- 
man V.  Hendrichson,  106  Wis.  434,  82  N.  W.  304;  Cohh  v. 
Simon,  119  Wis.  697,  97  N.  W.  276 ;  Steffen  v.  McNaughion, 
142  Wis.  49,  124  N.  W.  1016 ;  and  some  cases  from  other 
jurisdictions.     The   question   has   been   so  often    and    fully 
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treated  bj  this  court  that  it  is  unnecessary  to  go  elsewhere  for 
authority. 

It  is  said  by  counsel  for  appellant  that  in  opening  the 
switch  Eberling  was  a  mere  volunteer  and  the  act  one  outside 
of  the  scope  of  his  employment  It  is  true  the  rule  is  well 
settled  that  when  an  agent  acts  outside  the  scope  of  his  em- 
ployment his  acts  are  not  binding  upon  his  principaL  But  it 
18  not  always  easy  to  determine  what  acts  are  and  what  are 
not  within  the  scope  of  employment  Whether  the  acts  of  a 
servant  are  within  the  scope  of  his  employment  is  ordinarily 
a  question  for  the  jury.  But  when  the  facts  are  undisputed 
and  no  conflicting  inferences  can  be  drawn  from  the  evidence, 
then  the  question  becomes  one  of  law. 

In  the  instant  case,  from  the  undisputed  evidence  it  appears 
that  Eberling  did  not  depart  from  his  employment,  but  merely 
departed  from  or  neglected  a  duty  within  the  scope  of  his  em- 
ployment, and  therefore  his  master  was  liable  for  his  acts. 
Fireman's  Fund  Ins.  Co.  v.  Bchreiber,  160  Wis.  42,  186  N. 
W.  M7;  Elding  v.  C.  dc  N.  W.  B.  Co.  116  Wis.  13,  92  N.  W. 
358 ;  Johnston  v.  C,  8t.  P.,  M.  &  0.  B.  Co.  180  Wis.  492, 
110  N.  W.  424 ;  Bergman  v.  Hendrickson,  106  Wis.  484,  82 
N.  W.  804 ;  Fick  v.  C.  &  N.  W.  B.  Co.  68  Wis.  469,  82  N.  W. 
627.  It  is  well  settled  that  when  a  servant  is  engaged  in  the 
performance  of  a  duty  delegated  to  him  by  the  master,  his 
tortious  acts  within  the  scope  of  his  employment,  though  un- 
lawful, unauthorized,  or  even  forbidden,  are  binding  upon  his 
master.  Johnston  v.  C,  8t.  P.,  M.  dc  0.  B.  Co.,  supra,  and 
cases  there  cited ;  Bergman  v.  Hendricksan,  supra. 

Eberling  was  an  employee  of  the  defendant,  acting  in  the 
performance  of  his  master's  duty,  within  the  scope  of  his  em- 
ployment, and  attempting  to  perform  a  duty  for  the  master, 
and  even  though  he  improperly  performed  that  duty,  or  vio- 
lated instructions  in  the  performance  of  it,  still  the  master  is 
liable  for  his  acts. 

No  other  questicms  require  treatment 
By  the  Court. — The  judgment  is  affirmed. 
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Coupaut  and  others,  Appellanta. 
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"Whether  the  first  attempt  to  amend  was  void,  voidable,  or 
▼alid,  the  costs  in  this  equity  suit  were  in  the  discretion  of  the 
learned  circuit  court.  Subd.  7,  sec.  2918,  Stats.  We  have 
flio  disposition  to  interfere  with  the  exercise  of  that  discretion. 
By  the  Court* — Judgment  affirmed. 


Evans,  Respondent,  vs.  Citt  of  SHEBoraAif ,  Appellant. 

April  S^AjMTil  29,  191S. 

Municipal  carporationt:  Drawbridge:  Negligence  of  bridge  tender: 
Injury  to  traveler  on  highway:  Liability  at  common  law. 

The  operation  of  a  draw  in  a  bridge  forming  part  of  a  highway  is, 
as  to  travelers  over  it,  a  part  of  the  maintenance  of  the  high- 
way, and  a  city  performs  therein  a  governmental,  not  a  municl' 
pal,  function.  There  is,  therefore,  no  common-law  liability  of 
the  city  for  injuries  to  a  traveler  over  the  bridge  caused  by 
negligence  of  the  bridge  tender  in  operating  the  draw. 

Appeal  from  an  order  of  the  circuit  court  for  Sheboygan 
«ounty :  Michael  EIibwan,  Circuit  Judge.     Reversed. 
Henry  A.  Detling,  city  attorney,  for  the  appellant 
For  the  respondent  the  cause  was  submitted  on  the  brief  of 
M.  G.  Mead  and  Edward  Voigt. 

Babnes,  J.  This  is  an  appeal  from  an  order  overruling  a 
general  demurrer  to  a  complaint  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  sustained  through  the 
negligence  of  a  bridge  tender  employed  by  the  defendant  to 
operate  a  drawbridge  over  a  navigable  stream.  The  plaintiff 
was  riding  a  bicycle  over  the  draw  of  the  bridge  when  he  was 
injured.  No  notice  of  injury  such  as  is  required  by  sec.  1339, 
Stats.,  was  served,  and  the  only  question  involved  is  whether 
the  plaintiff  has  a  common-law  right  of  action. 

The  question  is  as  close  as  it  is  narrow.     If  as  to  travelers 
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over  the  bric^  the  bridge  tender  was  performing  a  municipal 
f  unction,  the  rule  of  respondeat  superior  applies.  If  he  was 
performing  a  governmental  function  it  does  not  apply. 

This  court  is  committed  to  the  doctrine  that  at  common  law 
no  action  could  be  maintained  against  a  town  for  damages  sus- 
tained through  a  defect  in  a  highway.  StiUing  v*  Thorp,  64 
Wis.  528,  532, 11 N.  W.  906 ;  McLimansv.  Lancaster,  68  Wis. 
596,  600,  23  N.  W.  689  j  8owU  v.  Tomah,  81  Wis.  349,  351, 
51  N.  W.  571 ;  Daniels  v.  Racine,  98  Wis.  649,  651,  74  N.  W. 
553.  The  reason  of  the  rule  is  that  the  duty  of  opening  and 
maintaining  hi^ways  is  enjoined  on  towns,  cities,  and  vil- 
lages by  law  and  for  the  benefit  of  the  general  public,  and  that 
in  the  performance  of  these  duties  the  municipalities  are  per- 
forming a  governmental  and  not  a  municipal  function.  The 
line  of  demarcation  between  these  two  functions  is  often  shad- 
owy, as  will  be  seen  from  a  review  of  the  cases. 

It  has  been  held  that  a  city  is  not  liable  for  damages  for 
property  destroyed  by  fire  resulting  from  the  negligence  of 
the  firemen  employed,  because  they  were  performing  a  public 
or  governmental  duty.  Hayes  v.  Oshkosh,  33  Wis.  314; 
Britton  v.  Oreen  Bay  dc  Ft  H.  W.  W.  Co.  81  Wis.  48,  57,  61 
N.  W.  84.  Nor  for  the  negligence  of  a  fireman  in  hauling 
coal  for  use  by  the  city  fire  department  Manske  v.  Milwavr 
hee,  123  Wis.  172, 101  N.  W.  377.  Nor  for  injury  to  a  per- 
son caused  by  the  negligence  of  a  drunken  fireman  in  driving 
a  fire  truck.  Higgins  v.  Superior,  134  Wis.  264, 114  N.  W. 
490.  Nor  for  the  action  of  a  city  treasurer  in  selling  the 
property  of  the  wrong  person  to  secure  payment  of  delinquent 
personal  property  taxes.  Wallace  v.  Menasha,  48  Wis.  79, 
4  N.  W.  101 ;  Hurley  v.  Texas,  20  Wis.  634.  Nor  for  in- 
juries caused  by  a  board  of  public  works  in  disposing  of  city 
garbage.  Kuehn  v.  Milwaukee,  92  Wis.  263,  65  N.  W.  1030. 
Nor  for  the  death  of  a  child  caused  by  the  negligence  of  a 
school  board  in  permitting  sewers  to  become  dogged  up. 
Folk  v.  Milwavkee,  108  Wis.  359,  862,  363,  84  N.  W.  420. 
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Nor  for  injuries  resulting  to  a  pedestrian  from  permitting 
children  to  coast  on  the  streets  with  bob-sleds.  Schuitz  v. 
Milwaukee,  49  Wis.  254,  6  N.  W,  342.  Nor  for  issuing  a  li- 
cense to  permit  an  exhibition  of  animals  on  the  streets.  LU- 
tie  V.  Madison,  49  Wis.  606,  6  N.  W.  249.  Nor  for  the  n^ 
ligence  of  a  health  officer  in  performing  the  duties  of  his  of- 
fice. Kempsker  v.  Milwaukee,  103  Wis.  421,  423,  79  N.  W. 
411.  Nor  for  placing  a  manhole  in  a  street  in  a  n^ligent 
manner.  ZiegUr  v.  West  Bend,  102  Wis.  17,  78  N.  W.  164. 
On  the  contrary,  it  has  been  held  that  a  city  in  constructing 
cisterns  in  which  to  store  water  for  fire  purposes  is  perform- 
ing a  municipal  function  and  is  liable  for  damages  caused  by 
the  n^ligence  of  its  employees.  Mxdcaims  t7.  Janesville,  67 
Wis.  24,  29  N.  W.  565.  And  that  in  the  opening  of  streets 
and  the  assessments  of  damages  and  benefits  resulting  there- 
from and  in  collecting  the  simis  so  assessed  a  city  is  perform- 
ing a  corporate  as  distinguished  from  a  public  duty,  and  is 
liable  for  the  tort  of  an  officer  in  seizing  and  selling  property 
to  pay  a  void  assessment  Durkee  v.  Kenosha,  69  Wis.  123, 
17  N.  W.  677.  And  the  same  rule  is  held  where  a  city  in  lay- 
ing out  or  building  a  highway  wrongfully  invades  the  prop- 
erty of  an  abutting  owner.  Bunker  v.  Hudson,  122  Wis.  43, 
64,  99  N.  W.  448 ;  Nieolai  v.  Verona,  88  Wis.  661,  60  N.  W. 
999.  Also  that  a  city  in  furnishing  water  to  private  con- 
sumers is  performing  a  corporate  function  and  is  liable  for 
the  n^ligence  of  its  agents.  Piper  v.  Madison,  140  Wis. 
311,  314, 122  N.  W.  730. 

In  a  case  which  approaches  more  nearly  in  its  facts  to  the 
one  we  are  considering  than  any  other  in  this  court,  it  was 
held  that  there  was  a  liability  at  common  law  for  the  negli- 
gence of  a  bridge  tender  which  caused  the  death  of  a  person 
engaged  in  navigating  the  river  over  which  the  bridge  was 
constructed.  Weisenherg  v.  Winnecorme,  66  Wis.  667,  14 
N.  W.  871. 

The  court  of  appeals  of  the  Seventh  circuit  faced  the  pre- 
VoL.  163  — 19 


290         SUPREME  COURT  OF  WISCONSIN.      [Apr. 


BTanB  Y.  Sheboygan,  153  Wis.  287. 


cise  situation  which  we  have  before  us,  and  after  a  full  con- 
sideration of  the  Wisconsin  cases  held  by  a  divided  court  that 
there  was  a  liability  at  common  law,  Judges  Andebson  and 
Gbo8scup  reaching  this  conclusion,  while  Judge  Bakeb  was 
of  a  contrary  opinion.  Nwambiurg  v.  MilwavJcee,  146  Fed. 
641, 

It  may  be  here  remarked  that  Wisconsin,  in  adopting  the 
rule  of  nonliability  at  common  law  for  injuries  caused  by  de- 
fects in  highways,  followed  the  lead  of  the  Massachusetts  and 
some  other  New  England  courts,  and  that  these  courts  have 
carried  the  rule  to  what  they  deem  to  be  its  logical  conclusion, 
by  holding  that  a  city  is  not  liable  to  a  traveler  over  one  of  its 
highways  for  damages  resulting  from  the  negligence  of  a 
bridge  tender.  Butterfield  v.  Boston,  148  Mass.  544,  20  N. 
E.  113;  French  v.  Boston,  129  Mass.  692;  Daly  v.  New 
Haven,  69  Conn.  644,  38  AtL  397.  The  Michigan  court  has 
adopted  the  same  rule  and  applied  it  to  navigators.  Coming 
V.  Saginaw,  116  Mich.  74,  74  N.  W.  307.  There  is  at  least 
an  intimation  in  Stephani  v.  Manitowoc,  89  Wis.  467,  471, 
62  N.  W.  176,  to  the  effect  that  there  is  no  liability  in  the 
present  case.     It  is  there  said : 

"If  the  city  had  provided  suitable  barriers  and  lights,  and 
the  bridge  tender  had  omitted  to  use  them,  that  would  be  a 
different  case.  It  would  be  the  case  which  the  defendant  ar^ 
gues.  It  would  be  like  the  question  decided  in  Butterfield  v. 
Boston,  148  Mass.  544,  20  N.  E.  113,  which  would  be  a  strong 
authority  if  applicable." 

Judge  Bakeb  in  his  dissenting  opinion  in  Naumburg  v. 
MilwavJcee,  supra,  argues  that  the  case  of  Weisenberg  v. 
Winneconne  was  correctly  decided  under  the  principles  of 
maritime  law,  which  he  says  are  paramount  to  the  common 
law  of  a  state  as  expounded  by  the  state  courts  whenever  there 
is  a  conflict.  His  reasoning  is  to  the  effect  that  our  navigable 
rivers  are  highways  of  the  United  States  over  which  Con- 
gress has  assumed  jurisdiction  to  the  extent  of  prescribing  the 
conditions  under  which  they  may  be  obstructed  by  draw- 
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bridges  (Act  July  5,  1884,  23  U.  S.  Stats,  at  Large,  148, 
ch.  229,  sec.  8)  ;  that  the  right  of  the  navigator  is  paramount 
to  that  of  the  land  traveler ;  that  the  right  to  maintain  draw- 
bridges is  given  on  condition  that  they  be  properly  maintained 
and  operated  so  as  not  to  interfere  with  navigation ;  and  that 
admiralty  law  does  not  recognize  the  right  of  any  munici- 
pality to  secure  immunity  from  damages  resulting  from  the 
negligent  operation  of  a  drawbridge  by  invoking  any  rule  of 
local  law.     The  reasoning  advanced  is  sustained  by  the  case 
cf  Workman  v.  New  York,  179  U.  S.  562,  21  Sup.  Ct  212, 
and  also  by  Greenwood  r.  West  port,  60  Fed.  560.     It  should 
be  said,  however,  that  neither  the  courts  of  Massachusetts  nor 
Michigan  recognize  any  such  rule  of  law.     We  think  there  is 
reason  for  saying  that  as  to  a  person  navigating  a  river  a  mu- 
nicipality is  performing  a  corporate  duty,  or,  if  not,  that  it 
cannot  escape  liability  for  negligence  of  its  employees  by  as- 
serting that  it  is  performing  a  governmental  duty.     We  are 
presently  dealing  with  the  ri^ts  of  a  traveler  over  the  bridge 
and  not  of  one  over  the  waterway.     It  seems  quite  clear  that 
the  operation  of  a  drawbridge  is  a  part  of  the  maintenance  of 
a  highway  as  to  travelers  over  it.     A  bridge  as  to  land  trav- 
elers is  part  of  a  highway,  and  the  draw  therein,  if  there  is 
one,  is  part  of  the  bridge.     Neither  bridges  nor  draws  are 
constructed  to   aid  navigation.     In  fact  they   obstruct  it. 
They  are  built  and  operated  in  aid  of  land  traveL     It  is  diflS- 
cult  to  see  wherein  a  city,  as  to  land  travelers,  is  acting  in  a 
diflFerent  capacity  in  the  matter  of  maintaining  barriers  along 
or  across  a  bridge  or  in  renewing  planks  therein  than  it  is 
when  it  opens  a  draw  to  permit  a  vessel  to  pass  through.     If 
there  is  any  difference  it  is  too  refined  for  practical  applica- 
tion.    Operation  of  the  draw  in  such  a  case  is  part  and  parcel 
of  the  work  of  maintaining  the  highway  by  land.     The  duty 
of  doing  the  work  is  enjoined  upon  the  city  by  law.     The  serv- 
ice is  performed  for  the  general  public     The  city  in  its  cor- 
porate capacity  receives  no  more  benefit  from  it  than  it  does 
from  building  the  bridge  itself  or  from  constructing  a  street 
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in  the  city.  These  are  the  tests  which  generally  determine 
whether  a  function  is  municipal  or  govemmentaL  We  are 
unable  to  escape  the  conclusion  that  as  to  the  plaintiff  the  city 
was  performing  a  governmental  duty.  For  negligence  in  this 
regard  there  is  no  common-law  liability.  ^ 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  cause  is  remanded  with  directions  to  sustain  the  demurrer 
to  the  complaint 


MoNTBViLLA^  Appellant,  vs.  Noethern  Fusnitubb  Com- 
pany, Respondent. 

April  S— April  29,  1918. 

Master  and  servant:  Injury  from  wood-working  machine:  Knives 
securely  guarded:  Duty  of  master  to  warn  servant  of  dangers, 

1.  The  knives  in  a  machine  used  to  trim  and  plane  the  edges  of 

boards  are  held  to  have  been  securely  guarded,  under  sec.  1636i, 
Stats.,  hj  a  metal  hood  between  the  knives  and  the  operator, 
which  automatically  dropped  down  upon  the  boards  and  ad- 
justed itself  to  them  in  such  a  manner  as  to  leave  only  space 
enough  for  the  knives  to  engage  and  trim  the  edges  of  the 
boards  as  they  passed  through  the  machine,  and  which,  when 
no  boards  were  inserted,  came  three  eighths  of  an  inch  below 
the  cutting  edges  of  the  knives. 

2.  A  master's  duty  to  warn  a  servant  is  fulfilled  when  the  servant 

is  warned  as  to  all  risks  or  hazards  that  are  Incident  to  the 
employment  when  carried  on  In  the  manner  in  which  the  serv- 
ant is  instructed  to  do  the  work  or  in  which  an  ordinarily 
prudent  person  may  reasonably  anticipate  it  may  be  done  by 
the  servant 
8.  No  duty  devolves  upon  the  master  to  warn  a  servant  of  dangers 
which  are  as  obvious  to  the  servant  as  to  the  master. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan coimty :  Miohael  Kibwan,  Circuit  Judge.     Affirmed. 

Plaintiff  brou^t  this  action  to  recover  damages  for  a  per- 
sonal injury*     He  ia  a  Lithuanian  by  birth  and  a  laborer  by 
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occupation.  He  had  very  little  knowledge  of  English,  but 
could  read  and  write  in  his  native  language.  The  defendant 
owned  and  operated  a  manufacturing  plant  in  the  city  of  She- 
boygan, which  was  equipped  with  power^driven  machinery,  and 
employed  a  large  number  of  persons.  May  14, 1912,  plaintiff 
applied  for  and  was  given  employment  by  defendant  at  its 
plant  and  was  directed  to  remove  certain  trimmed  boards 
turned  out  from  one  of  its  machines.  The  following  day  he 
was  set  to  work  at  a  machine  and  was  told,  as  he  testified,  to 
feed  it  The  wood-working  machine  he  was  given  to  operate 
is  known  as  a  double-joiner,  was  driven  by  belt  power,  and 
was  used  to  trim  and  plane  the  upper  and  lower  edges  of 
boards  that  were  passed  through  it  The  whole  machine  was 
about  fifteen  feet  long.  It  consisted  of  a  steel  table  about 
four  feet  above  the  floor,  in  the  center  of  which,  above  and 
below,  were  shafts  or  heads  unto  which  were  fastened  knives 
that  trimmed  at  the  same  time  the  bottom  and  top  edges  of 
boards  that  went  through  the  machine.  The  method  by 
which  the  work  was  performed  was  by  placing  a  number  of 
boards,  clamped  together  in  an  upright  position,  on  a  sliding 
table  or  carriage,  about  eighteen  inches  wide,  which,  when  the 
operator  pulled  a  lever,  carried  the  boards  forward  under  the 
planing  knives  to  be  planed,  and  then  the  boards  were  removed 
by  an  employee  called  the  off-bearer  at  the  rear  of  the  ma- 
chine. After  the  boards  were  removed  the  operator,  also  by 
means  of  a  lever,  reversed  and  returned  the  empty  carriage  for 
reloading.  The  length  of  the  cutting  edges  of  the  knives  in 
the  upper  head  or  shaft  was  eight  inches.  Between  the  op- 
erator and  the  upper  shaft,  and  hung  on  a  hinge  immediately 
in  front  thereof,  was  a  hood,  or  solid  piece  of  iron  or  steel, 
about  nine  inches  wide  and  one  and  a  half  inches  thick,  which 
concealed  in  back  of  it  the  upper  knives  in  the  head  or  shaft, 
and  moved  upward  about  a  half  an  inch  when  it  was  raised 
by  the  boards  on  the  sliding  carriage  as  they  were  passing 
through  the  knives  to  be  planed.     This  hood  was  three  ei^tha 
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of  an  inch  lower  than  the  lowest  point  of  the  blades  of  the 
upper  knives,  and  every  part  of  the  knives,  except  the  cutting 
edges  at  the  bottom  where  the  upper  parts  of  the  boards  en- 
tered to  be  edged,  was  completely  covered. 

On  the  day  of  the  injury  the  plaintiff  had  placed  about 
eight  boards  on  the  carriage  and  by  means  of  the  lever  con- 
veyed the  same  into  the  machine  to  be  planed.  After  the 
boards  were  planed,  but  before  all  but  three  of  them  were  re- 

« 

moved  at  the  rear  of  the  machine,  he  started  back  the  car- 
riage, which,  with  the  remaining  boards,  became  stuck  in  the 
machine  and  failed  to  return.  The  short  ends  of  the  boards 
were  about  eleven  or  twelve  inches  from  the  knives,  on  the 
forward  side  of  the  machine,  pointing  toward  the  operator, 
and  the  long  ends  remained  on  the  rear  end  of  the  machine, 
where  the  off-bearer  stood.  Failing  to  move  the  carriage  with 
the  boards  on  it  either  way  by  means  of  the  lever,  plaintiff 
placed  his  hands  on  the  ends  of  the  boards  toward  him  and 
shoved  them  forward,  and  in  doing  so  his  ri^t  hand  slid 
under  the  knives  and  was  injured. 

The  grounds  of  negligence  charged  in  the  complaint  were : 
(a)  failure  to  furnish  the  plaintiff  with  a  reasonably  safe 
place  to  work;  (b)  failure  to  furnish  plaintiff  with  a  reason- 
ably safe  appliance;  (c)  failure  to  warn  and  instruct  the 
plaintiff  as  to  the  dangers  incident  to  the  operation  of  the  ma- 
chine; (d)  failure  to  have  the  part  of  the  machine  which 
caused  the  injury  securely  guarded  or  fenced ;  (e)  failure  to 
furnish  the  plaintiff  with  competent  fellow-servants;  (f )  fail- 
ure to  have  some  competent  person  in  charge  of  the  work  in 
said  plant  whose  duty  it  was  to  see  that  employees  had  reason- 
ably safe  places  to  work  and  reasonably  safe  appliances  to 
work  with ;  and  (g)  failure  to  promulgate  rules  and  regula- 
tions for  the  conduct  of  the  business. 

The  answer  denied,  generally,  these  several  allegations  of 
negligence  set  forth  in  the  complaint,  and  also  pleaded  in  de- 
fense the  contributory  negligence  of  the  plaintiff.     At  the 
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close  of  the  evidence  the  trial  court,  on  motion  of  defendant, 
granted  an  order  of  nonsuit  on  the  ground  of  contributory 
negligence,  and  from  a  judgment  entered  thereon  the  plaint- 
iff appealed. 

For  the  appellant  there  was  a  brief  by  Rvinn  <&  Zabel,  at- 
torneys, and  W.  B.  Rubin  and  Horace  B.  Walmsley,  of  coun- 
sel, and  oral  argument  by  Mr.  Walmsley. 

For  the  respondent  there  was  a  brief  by  Burr  J.  Scott,  at- 
torney, and  Lawrence  A.  OlweU,  of  counsel,  and  oral  argu- 
ment by  Mr.  Scott. 

Yin  jB,  J.  The  trial  court  held  that  plaintiff  was  guilty  of 
contributory  negligence  as  a  matter  of  law  in  attempting  to 
push  the  boards  back  omder  the  knives  in  the  manner  he  did. 
The  case  of  Gardner  v.  Paine  L.  Co.  123  Wis.  338,  101  N. 
W.  700,  strongly  supports  such  ruling.  But  since  the  case 
fails  to  establish  any  negligence  on  the  part  of  the  defendant, 
it  is  not  necessary  to  decide  the  question  of  plaintiff's  con- 
tributory negligence.  Conceding  that  the  knives  should  be 
guarded  as  provided  in  sec.  1636;^  Stats.,  the  undisputed  testi- 
mony is  that  they  were  securely  guarded  by  a  metal  hood  that 
automatically  dropped  down  upon  the  boards  and  adjusted  it- 
self to  their  different  heights  in  such  a  manner  that  it  left 
only  space  enough  for  the  knives  to  engage  and  trim  the  edges 
of  the  boards  as  they  went  through  the  machine,  and  when  no 
boards  were  inserted  it  came  about  three  eighths  of  an  inch 
below  the  cutting  edges  of  the  knives.  It  is  obvious  that  a 
sufficient  opening  to  admit  the  boards  and  to  allow  the  knives 
to  engage  them  enough  to  be  trimmed  must  be  left  unguarded 
or  else  the  machine  became  useless.  It  was  through  this  space 
that  necessarily  had  to  be  left  unguarded  that  plaintiff's  hand 
came  in  contact  with  the  knives.  Every  other  part  of  the 
machine  was  securely  guarded.  So  there  was  no  failure  to 
guard  under  sec  1636;. 

But  it  is  claimed  that  defendant  should  have  warned  plaint- 


296         SUPEEME  COURT  OF  WISCONSIN.     [Ape. 

Montevllla  v.  Northern  Furniture  Co.  163  WU.  292. 

iff  of  the  danger  of  getting  his  hand  into  the  machine.  There 
are  two  answers  to  this  contention.  In  the  first  place,  in  the 
ordinary  and  usual  operation  of  the  machine,  there  was  no 
occasion  whatever  for  plaintiff  putting  his  hand  near  the 
knives.  The  boards  were  clamped  into  the  movable  carriage, 
a  lever  was  then  turned,  and  they  were  carried  through  under 
the  knives  without  any  guidance  or  assistance  on  the  part  of 
the  plaintiff  or  operator  of  the  machine.  When  the  boards 
were  trimmed  they  were  taken  away  by  the  employee  behind 
the  machine,  the  lever  was  then  reversed,  and  the  empty  car- 
riage returned  ready  for  the  insertion  of  more  boards  and  a 
repetition  of  the  operation.  There  was  no  need  of  the  oper- 
ator placing  his  hands  on  the  boards  at  all  after  they  were 
clamped  into  the  carriage.  And  there  is  no  evidence  to  show 
that  such  a  clogging  had  ever  occurred  before.  It  was  occa- 
sioned by  plaintiff  reversing  the  lever  before  all  the  boards 
were  taken  away.  He  says  if  he  had  looked  he  could  have 
seen  that  they  had  not  been  removed.  The  master,  therefore, 
could  not  anticipate  that  such  clogging  might  result  and  that 
plaintiff  might  be  tempted  to  put  his  hands  on  the  boards  to 
push  them  through,  because  such  a  situation  had  never  before 
arisen.  The  master  is  bound  to  warn  only  against  dangers 
which  an  ordinarily  prudent  man  may  reasonably  anticipate 
may  occur,  in  the  ordinary  course  of  the  servant's  employ- 
ment, and  then  only  when  the  servant  may  reasonably  be  pre- 
sumed to  be  ignorant  thereof.  He  is  not  bound  to  warn 
against  the  unexpected,  nor  against  dangers  which  may  attend 
an  unusual  or  freakish  manner  of  doing  the  work.  No  one 
can  anticipate  all  the  contingencies  that  may  arise  in  an  un- 
usual performance  of  a  duty.  Where  it  is  a  master's  duty  to 
warn  a  servant,  such  duty  is  fulfilled  when  the  servant  is 
warned  as  to  all  risks  or  hazards  that  are  incident  to  the  em- 
ployment carried  on  in  the  manner  in  which  the  servant  is 
instructed  to  do  the  work,  or  in  which  an  ordinarily  prudent 
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person  may  reasonably  anticipate  it  may  be  done  by  the  serv- 
ant. There  is  no  duty  upon  the  master  to  warn  against 
every  possible  danger  to  which  the  servant  may  be  subjected 
in  the  course  of  his  employment.  Dahlke  v.  III.  8.  Co.  100 
Wis.  431,  76  N.  W.  362;  Powalske  v.  Cream  City  B.  Co. 
110  Wis.  461,  86  N.  W.  153 ;  Kroger  v.  Cumberland  F.  P. 
Co.  145  Wis.  433,  130  N.  W.  513.  Here  the  danger  sprang 
out  of  a  particular  fact,  or  combination  of  circumstances, 
which  the  master  could  not  reasonably  anticipate  would  occur, 
and  hence  no  duty  to  warn  against  it  arose.  Girard  v.  Oria- 
wold,  177  Mass.  57,  58  N.  E.  179 ;  Powers  v.  Wyman  <&  O. 
Co.  199  Mass.  591,  85  N.  E.  845 ;  Sommers  v.  Standard  M. 
Co.  146  Mich.  Ill,  109  N.  W.  30;  Ahem  v.  Amoskeag  Mfg. 
Co.  76  N.  H.  99,  71  AtL  213,  21  L.  R  A.  n.  a.  89  and  note. 
In  the  second  place,  there  was  no  duty  to  warn  because  the 
danger  of  injury  from  getting  one's  hand  into  the  machine 
was  as  obvious  to  the  plaintiff  as  to  the  defendant.  It  is  true 
plaintiff  testified  that  he  did  not  know  there  were  knives 
under  the  hood ;  that  he  thought  there  were  some  kind  of  roll- 
ers that  took  the  shavings  off  from  the  boards  as  they  passed 
throu^.  But  it  is  immaterial  whether  he  thought  rollers  or 
knives  took  off  the  shavings.  It  was  obvious  from  the  work 
done  by  the  machine  that  serious  injury  to  his  hand  would 
follow  from  its  coming  in  contact  with  the  part  thereof  that 
trimmed  the  boards.  Plaintiff  was  twenty-nine  years  old, 
liad  been  in  this  country  eleven  years,  and  had  worked  at 
various  employments,  including  one  year  in  a  glove  factory. 
No  grown  person,  whatever  his  schooling  or  lack  of  schooling, 
eould  fail  to  appreciate  that  a  machine  that  would  trim  the 
•edges  of  boards  as  those  were  trimmed  would  seriously  injure 
•one's  fingers  if  they  got  into  it.  Machines  speak  a  universal 
language.  And  the  operating  parts  of  this  one  spelled  danger 
to  fingers  coming  in  contact  therewith  just  as  plainly  in  the 
Xithuanian  tongue  as  they  did  in  English*     It  was  equally 
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obvious  to  him  as  it  was  to  the  defendant  that  his  hands  might 
slip  from  the  ends  of  the  boards  if  he  pushed  against  them. 
For  these  reasons  it  must  be  held  that  no  duty  devolved  upon 
the  defendant  to  warn  the  plaintiff. 

There  was  no  evidence  to  sustain  any  other  charges  of  n^ 
ligence. 

By  the  Court. — ^Judgment  affirmed. 


Nickels,  Administratrix,  Respondent,  vs.  Manitowoc  Ship- 
building &  Dey  Dock  Company,  Appellant. 

April  8— ^pril  29, 191S. 

Master  and  servant:  Injury  from  unguarded  shafting:  Evidence:  Cus- 
torn  in  other  shops:  Ordinary  method  of  doing  u>ork:  Expected 
method:  Broken  pulley:  Cross-examination  of  adverse  witness: 
Special  verdict:  Appeal:  Harmless  errors, 

1*  Where  emploTees  are  expected  and  required  at  times  to  ascend 
upon  a  staging  and  work  In  close  proximity  to  a  line  shaft 
while  In  motion,  such  shaft,  though  elevated  nearly  fourteen 
feet  above  the  floor.  Is  within  the  provisions  of  sec.  1636/,  Stats., 
requiring  the  guarding  of  all  shafting  so  located  as  to  be  dan- 
gerous to  employees  In  the  discharge  of  their  duties. 

1  In  an  action  for  the  death  of  an  employee  who  was  caught  on 
such  a  line  shaft,  evidence  that  line  shafting  of  the  same  gen- 
eral nature  In  other  shops  was  not  usually  guarded,  was  neither 
controlling  nor  of  much  weight,  where  It  appeared  that  In  such 
shops  employees  were  not  expected,  In  the  course  of  their 
duties,  to  approach  the  shafting  while  in  motion. 

8.  Brror  in  refusing  to  permit  cross-examination  of  an  employee  of 
defendant,  called  as  an  adverse  witness  under  sec  4068,  Stats., 
cannot  be  regarded  as  prejudicial  where  such  witness  was  called 
almost  at  the  close  of  plaintiffs  case  and  defendant  could  have 
put  him  upon  the  stand  as  a  witness  for  the  defense  within  a 
few  minutes  after  his  examination  as  an  adverse  witness  ceased, 
but  did  not  choose  to  do  so. 

4.  In  an  action  for  the  death  of  an  employee,  caused  by  being  caught 
on  a  line  shaft  while  engaged,  according  to  plaintifTs  theory.  In 
putting  a  belt  onto  a  pulley  on  such  shaft,  there  being  no  wlt^ 
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ness  who  saw  the  accident.  It  was  competent  to  prove  by  other 
shop  employees  the  ordinary  method  of  putting  a  belt  on  under 
the  circumstances,  that  not  being  a  matter  of  common  knowl- 
edge, In  order  to  show  that  the  deceased  would  thereby  be 
brought  In  close  proximity  to  the  shaft  where  his  clothing 
would  be  likely  to  be  caught 

5.  After  defendant's  foreman  had  testified  that  the  belt  which  the 

deceased  was  putting  on  at  the  time  of  his  death  was  always 
put  on  while  the  shaft  was  In  motion,  there  was  no  error  in 
permitting  him  to  testify  that  he  expected  the  deceased  would 
do  It  In  that  way  when  he  sent  him  to  the  place. 

6.  Where  a  break  on  the  edge  of  a  pulley  was  alleged  In  the  com- 

plaint to  be  one  of  the  causes  of  the  death  of  plaintiffs  intes- 
tate, but  no  evidence  was  offered  on  the  trial  tending  to  show 
that  the  break  had  any  connection  with  the  accident,  which 
occurred  in  an  attempt  by  deceased  to  put  a  belt  onto  such 
pulley,  the  mere  admission  of  the  pulley  In  evidence,  even  If 
error,  was  not  prejudicial 

7.  Where  the  questions  of  a  special  verdict  fully  cover  the  Issues 

and  are  unobjectionable  In  form,  the  refusal  of  the  court  to 
submit  other  questions  Is  not  error. 

Appeal  from  a  judgment  of  the  circuit  court  for  Manito- 
woc county :  Michael  Kibwan,  Circuit  Judge.  *  Affirmed. ' 

The  plaintiff  sues  for  the  death  of  her  husband^  who  was 
killed  while  in  the  employ  of  the  defendant,  January  12, 
1912,  by  being  caught  and  whirled  around  one  of  the  main 
line  shafts  in  the  defendant's  shop  at  Manitowoc.  The  neg- 
ligence charged  is  that  the  shaft  had  no  guard.  The  deceased 
was  a  carpenter,  thirty  years  of  age,  earning  about  $70  a 
month.  The  accident  happened  in  the  afternoon  in  the  punch 
room  of  the  factory.  This  room  is  about  fifteen  feet  five 
inches  in  height.  The  line  shaft  on  which  the  intestate  was 
killed  runs  through  the  room  from  east  to  west,  thirteen  feet 
ten  inches  above  the  floor,  and  about  two  feet  from  the  north 
side  of  the  room.  Upon  this  shaft  is  a  wooden  puUey  twelve 
inches  in  diameter  and  ten  inches  wide,  on  which  a  four-inch 
belt  runs  south  and  slightly  upward  to  a  short  countershaft, 
five  feet  three  inches  distant.  From  this  countershaft  a 
smaller  belt  runs  eastward  and  slightly  downward  to  a  puUey 
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which  operates  a  countersink  machine.  On  the  countershaft 
there  is  a  loose  pulley  at  the  west  end,  and  a  tight  pulley  next 
to  it  eastward*  When  the  countersink  machine  is  not  in  use 
the  belt  from  the  main  shaft  runs  on  the  loose  pulley,  but 
when  it  is  desired  to  operate  the  countersink  machine  the  belt 
is  shifted  to  the  tight  pulley  by  means  of  a  belt  shifter.  The 
belt  shifter  was  a  square  wooden  bar,  two  by  two  inches  in 
size,  running  in  wooden  guides,  and  located  horizontally  about 
one  foot  and  three  inches  north  of  the  center  of  the  counter- 
shaft, and  operated  from  the  floor  below  by  a  lever  or  handle 
projecting  downward  from  the  east  end  thereof.  The  belt 
shifter  was  four  feet  distant  from  the  main  shaft  and  parallel 
to  it,  but  a  few  inches  higher  from  the  floor.  There  was  a 
sort  of  a  staging  ten  feet  above  the  floor,  consisting  of  two 
long,  heavy  planks,  running  substantially  east  and  west,  and 
a  shorter  plank  crossing  them.  This  staging  was  between 
the  countershaft  and  the  main  shaft,  and,  while  not  appar- 
ently of  permanent  construction,  had  remained  there  for 
some  years,  and  was  used  by  employees  when  necessary  to  re- 
pair or  renew  the  belts  or  pulleys  at  this  place.  There  was 
no  guard  on  either  the  main  shaft  or  the  countershaft. 

On  the  day  of  the  accident  Nickels,  the  deceased,  was  sent 
by  his  foreman,  Hendries,  to  place  a  new  tight  pulley  on  the 
countershaft  in  place  of  the  old  one.  The  main  shaft  was 
in  motion  as  usuaL  Nickels  was  told  to  "put  the  pulley  on 
the  shaft  so  as  to  have  it  ready  in  case  they  wanted  to  use  the 
machine,  everything  completed."  The  belt  was  then  lying  on 
the  loose  pulley  of  the  countershaft  and  on  the  main  shaft 
west  of  the  pulley.  Nickels  went  upon  the  staging  and  at- 
tempted to  do  the  work  required,  but  found  that  he  needed 
additional  materials,  and  went  down  and  reported  to  Hen- 
dries,  who  gave  him  a  piece  of  rubber  belting  for  use  in  fast- 
ening the  pulley.  Nickels  then  returned  to  the  work  and 
succeeded  in  fastening  the  pulley  to  the  countershaft.  No 
one  saw  the  accident,  but  it  appears  that  in  some  way  Nick- 
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els's  jumper  was  caught  and  wound  around  the  main  shaft, 
and  he  was  horribly  mangled  before  the  machinery  could  be 
stopped.  The  belt  was  found  east  of  the  pulley  on  the  main 
shaft,  and  the  nearest  point  of  Nickels's  body  was  eighteen 
inches  east  of  the  same  puUey. 

The  jury  returned  the  following  special  verdict: 

"(1)  Was  the  unguarded  shaft  by  which  plaintiffs  intes- 
tate, Herman  Nickels,  deceased,  was  caught  and  killed,  so 
located  as  to  be  dangerous  to  him  in  discharging  the  duty  of 
his  employment  which  he  was  performing  at  the  time  when 
he  was  killed?    A.  Yes. 

"(2)  If  your  answer  to  the  first  question  be  TTes,'  then  an- 
swer this:  In  leaving  said  shaft  without  a  guard  and  with- 
out a  fence,  did  defendant  fail  to  exercise  ordinary  care? 
A.  Yes. 

"(3)  If  the  first  question  be  answered  TTes,'  then  answer 
this :  Was  defendant's  failure  to  guard  or  fence  said  shaft  the 
proximate  cause  of  the  death  of  Herman  Nickels?     A.  Yes. 

"(4)  Was  there  on  the  part  of  Herman  Nickels  any  want 
of  ordinary  care  which  contributed  to  cause  his  death? 
A.  No. 

"(6)  If  the  court  shall  be  of  the  opinion  that  plaintiff  is 
entitled  to  judgment  in  her  favor,  what  sum  will  fairly  and 
reasonably  compensate  Mary  Nickels,  the  widow  of  said  de- 
ceased, for  the  pecuniary  injury  to  her  resulting  from  his 
death?  A.  Five  thousand  eight  hundred  sixteen  ($5,816) 
dollars." 

From  judgment  for  the  plaintiff  on  this  verdict  the  defend- 
ant appeals. 

For  the  appellant  there  was  a  brief  by  Nash  <&  Nash  and 
Doe  &  Bailhom,  and  oral  argument  by  J.  B.  Doe.  They  con- 
tended, inter  alia,  that  there  was  in  the  case  neither  an  ele- 
ment of  reasonable  anticipation  of  injury  on  the  part  of  the 
employer  nor  suflBcient  evidence  to  remove  the  cause  of  the 
accident  from  the  realm  of  conjecture,  citing  Kruck  v.  Wil- 
bur  L.  Co.  148  Wis.  76,  133  N.  W.  1117;  West  v.  Bayfield 
M.  Co.  144  Wis.  106,  128  K  W.  992 ;  Willette  v.  Rhine- 
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lander  P.  Co.  145  Wis.  537,  130  N.  W.  853 ;  Bandekow  v. 
C,  B.  <6  Q.  R.  Go.  136  Wis.  341,  117  N.  W.  812 ;  Rahles  v. 
J.  Thompson  &  Sons  Mfg.  Co.  137  Wis.  506,  118  N.  W.  350, 
119  N.  W.  289;  Schmitt  v.  Seefeld,  139  Wis.  459,  121  N. 
W.  136 ;  Glenesky  v.  Kimberly  &  C.  Co.  140  Wis.  52,  121 
N.  W.  893 ;  Schiefelbein  v.  Badger  P.  Co.  101  Wis.  402,  77 
N.  W.  742 ;  Hamann  v.  Milwaukee  B.  Co.  127  Wis.  550,  106 
N.  W.  1081 ;  HaH  v.  NeillsviUe,  141  Wis.  3, 123  N.  W.  125 ; 
Houg  V.  Oirard  L.  Co.  144  Wis.  337,  129  N.  W.  633 ;  ScheJl 
V.  C.  &  N.  W.  R.  Co.  134  Wis.  142,  113  N.  W.  657 ;  Schvliz 
V.  C,  M.  <&  St.  P.  R.  Co.  116  Wis.  31,  92  N.  W.  377 ;  Kout- 
sky  V.  Forster-Whiiman  L.  Co.  146  Wis.  425,  131  N.  W\ 
1001 ;  Musbach  v.  Wis.  C.  Co.  108  Wis.  57,  84  N.  W.  36 ; 
Law  V.  American  B.  Co.  147  Wis.  224,  132  N.  W.  593 ; 
Sorenson  v.  Menasha  P.  <t  P.  Co.  56  Wis.  338,  14  N.  W, 
446 ;  Morrison  v.  Phillips  <&  C.  C.  Co.  44  W^is.  405 ;  Beyers- 
dorf  V.  Cream  City  S.  &  D.  Co.  109  Wis.  456,  84  N.  W.  860 ; 
Chybowski  v.  Bucyrus  Co.  127  Wis.  332,  106  N.  W.  833. 

For  the  respondent  there  were  briefs  by  Hougen  &  Brady, 
attorneys,  and  Martin,  Martin  &  Martin,  of  counsel,  and  oral 
argument  by  P.  H.  Martin.  They  cited,  among  other  au- 
thorities, Muenchow  v.  Theo.  Zschetzsche  &  Son  Co.  113 
Wis.  8,  88  N.  W.  909;  Graves  v.  Rib  Lake  L.  Co.  151  Wis. 
99,  138  K  W.  86;  Koch  v.  Wis.  P.  C.  Co.  152  Wis.  488, 
140  N.  W.  37 ;  MiUer  v.  Kimberly  &  C.  Co.  137  Wis.  138, 
118  N".  W.  536;  Monahan  v.  Fairbanks-Morse  Mfg.  Co.  147 
Wis.  104,  132  N.  W.  983 ;  Monaghan  v.  Northwestern  F.  Co. 
140  Wis.  457,  122  N.  W.  1066;  McGinnis  v.  NoHhem  P. 
Mills,  147  Wis.  185,  132  N.  W.  897,  133  N.  W.  22 ;  Chopin 
V.  Combined  Locks  P.  Co.  134  Wis.  35,  114  N.  W.  95. 

WiNSLOw,  C.  J.  Numerous  assignments  of  error  are 
made,  many  of  which  will  not  be  discussed  in  this  opinion, 
but  it  is  not  to  be  understood  therefrom  that  all  have  not  re- 
ceived attention. 
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The  general  claim  is  made  that  the  evidence  was  over- 
whelming that  it  was  not  usual  or  customary  to  guard  main 
shafting  situated  as  the  shafting  was  in  this  case,  and  hence 
that  sec.  1636;  of  the  Statutes  does  not  cover  the  case  under 
the  rule  approved  in  West  v.  Bayfield  M.  Co.  144  Wis.  106, 
128  N.  W.  992.     There  was  undoubtedly  much  testimony 
tending  to  show  that  line  shafting  of  the  same  general  nature 
in  other  shops  is  not  usually  guarded,  but  the  di£BcuIty  is 
that  much  of  that  testimony  related  to  line  shafting  which  em- 
ployees were  not  expected  to  approach  in  the  course  of  their 
duties  while  in  motion.     In  the  present  case  the  evidence 
quite  satisfactorily  showed  that  the  employees  of  the  defend- 
ant were  expected  and  required  to  ascend  upon  the  staging 
and  work  at  times  in  close  proximity  to  this  line  shaft  while 
it  was  in  motion.     The  statute  requires  the  guarding  of  all 
shafting  so  located  as  to  be  dangerous  to  employees  in  the  dis- 
charge of  their  duty.     In  shops  where  no  duty  called  an  em- 
ployee to  the  vicinity  of  a  moving  shaft,  it  may  well  be  that 
the  statute  imposes  no  duty  to  guard  it,  but  the  fact  that 
such  shafts  are  not  generally  guarded  would  cast  no  light  on 
the  question  of  the  duty  to  guard  a  shaft  near  which  employ- 
ees are  required  to  work  while  it  is  in  motion.     There  was 
plenary  evidence  that  the  shaft  in  question  here  was  such  a 
shaft,  hence  the  evidence  of  custom  above  referred  to  had  lit- 
tle weight  and  certainly  was  not  controlling. 

Some  detail  errors  assigned  will  be  given  brief  notice. 

An  employee  of  the  defendant,  named  Nuhs,  was  called  by 
the  plaintiff  as  an  adverse  witness,  and  upon  objection  by  the 
plaintiff  the  defendant's  counsel  was  not  allowed  to  cross- 
examine  him.  This  was  error  under  the  ruling  in  Gvse  v. 
Power  &  M.  M.  Co.  151  Wis.  400, 139  N.  W.  195.  However, 
it  does  not  appear  that  the  error  was  in  any  respect  prejudi- 
cial The  witness  was  called  almost  at  the  close  of  the  plaint- 
iff's case,  and  the  defendant  could  easily  have  put  him  on  the 
stand  as  a  witness  for  the  defense  within  a  few  moments  after 
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his  examination  as  an  adverse  witness  ceased^  but  did  not 
choose  to  do  so.  We  see  no  reason  to  suppose  that  the  refusal 
to  allow  cross-examination  prejudiced  the  defendant's  case  in 
any  way. 

No  one  saw  the  accident;  and  certain  shop  employees  who 
were  called  as  witnesses  for  the  plaintiff  were  allowed  to  state 
how  they  would  go  to  work  to  put  the  belt  on  the  pulley  on 
the  main  shaf t^  and  how  it  was  usually  done,  the  plaintiff's 
theory  being  that  the  deceased  had  concluded  his  work  of 
putting  the  new  tight  pulley  on  the  countershaft,  and  had 
crossed  over  on  the  staging  to  the  immediate  proximity  of  the 
main  shaft,  and  was  attempting  to  put  the  belt  onto  the  pul- 
ley on  the  main  shaft  when  his  jumper  was  caught  by  the 
shaft  itself.  These  questions  were  objected  to,  and  error  is 
assigned  on  the  overruling  of  the  objections,  but  we  see  no 
good  ground  for  complaint.  The  question  for  the  jury  was 
whether  the  plaintiff  was  caught  while  endeavoring  to  perform 
his  duty.  If  a  witness  had  seen  him  trying  to  put  the  belt  on 
when  his  clothing  was  caught,  he  could  have  testified  to  the 
fact  No  one  having  seen  him,  it  was  certainly  competent  to 
show  that  in  the  ordinary  course  of  an  attempt  to  put  the  belt 
on  he  would  be  brought  in  close  proximity  to  the  shaft,  where 
his  clothing  would  be  likely  to  be  caught.  As  the  ordinary 
method  of  putting  a  belt  on  under  such  circumstances  is  not 
matter  of  conmiion  knowledge,  no  reason  is  perceived  why 
those  who  had  what  may  be  called  expert  knowledge  on  the 
subject  could  not  testify  to  it.  The  foreman,  Hendries,  after 
testifying  that  the  belt  was  always  put  on  at  this  place  when 
the  main  shaft  was  in  motion,  was  allowed  to  answer  against 
objection  that  he  expected  Nickels  would  do  it  that  way  when 
he  sent  him  up  there.  This  ruling  is  assigned  as  error,  but 
we  see  none.  If  the  belt  was  always  put  on  that  way,  and 
the  foreman  gave  no  instructions  to  do  the  task  in  any  differ- 
ent manner  on  this  occasion,  it  would  seem  that  not  only  the 
foreman  but  Nickels  himself  would  necessarily  expect  that 


29]  JANUARY  TERM,  1913.  305 

Nickels  ▼.  Manitowoc  S.  lb  O.  D.  Co.  153  Wis.  298. 

it  would  be  done  in  the  usual  and  customary  way.  In  any 
event,  no  prejudice  could  result  from  the  ruling. 

The  pulley  on  the  main  shaft  had  a  break  on  the  edge,  and 
this  break  was  alleged  in  the  complaint  to  be  one  of  the  causes 
of  the  accident.  On  the  trial,  however,  there  was  no  evidence 
tending  to  show  that  the  break  had  any  connection  with  the 
accident.  The  plaintiff,  however,  was  allowed  to  introduce 
the  pulley  in  evidence,  and  this  ruling  is  alleged  to  be  error. 
It  does  not  appear  that  any  comment  was  made  on  the  condi- 
tion of  the  pulley,  or  any  argument  based  thereon.  Doubt- 
less the  court  would  have  instructed  the  jury  that  the  break 
was  not  to  be  in  any  way  considered  had  he  been  requested  to 
do  so,  but  he  was  not.  It  is  clear  that  this  was  a  part  of  the 
machinery  about  which  the  deceased  was  at  work  when  the  ac- 
cident happened.  No  intelligent  juryman  could  have  sup- 
posed under  the  state  of  the  evidence  that  the  break  in  ques- 
tion had  anything  to  do  with  the  death  of  the  deceased,  and 
we  are  unable  to  see  how  the  introduction  of  the  pulley  in 
evidence  could  have  been  prejudicial  in  any  event,  even  if 
it  were  conceded  to  have  been  improperly  admitted. 

Fault  is  found  with  the  questions  submitted  to  the  jury,  as 
well  as  with  the  rulings  of  the  court  refusing  to  submit  cer- 
tain other  questions  proposed  by  the  defendant,  but  we  are 
well  satisfied  that  the  questions  actually  submitted  fully  cover 
the  issues  and  are  not  objectionable  in  form.  Complaint  is 
also  made  of  the  charge,  but  it  seems  on  examination  to  have 
very  carefully  guarded  the  defendant's  rights  and  to  include 
all  the  substantial  propositions  necessary  to  be  placed  before 
the  jury  to  enable  them  to  properly  understand  the  questions 
and  the  law  applicable  to  them. 

On  the  whole,  the  case  seems  to  have  been  tried  with  con- 
spicuous fairness  and  care.  There  was  ample  ground  for  the 
inference  drawn  by  the  jury  that  the  deceased  met  his  death 
while  attempting  to  put  the  belt  on  the  main  shaft  pulley, 
after  completing  his  work  on  the  countershaft,  and  thus  carry 
Vol.  153—20 
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out  his  instructions  to  have  everything  in  readiness  for  the 
operation  of  the  countersink  machine. 

Few  cases  depending  on  inferences  from  circumstances  are 
more  satisfactorily  proven  than  the  present.  We  discover  no 
prejudicial  error  in  the  record. 

By  the  Court. — Judgment  affirmed. 


Knauf  &  Tesch  Company,  Appellant,  vs.  Elkhabt  Laxb 
Sand  &  Obavel  Company  and  others.  Respondents. 

AprU  9— April  29,  191S. 

Estoppel:  Passing  of  title  to  land:  Fraud  hy  agent:  Pointing  out 
boundaries  tohich  include  his  oum  land:  Statute  of  frauds: 
Equity:  Retaining  jurisdiction:  Remedy  at  law. 

L  The  familiar  principle  of  estoppel  in  pais  whereby  the  title  to 
land  of  one  who  has  fraudulently  induced  a  person  to  buy  it  as 
the  property  of  another  is  taken  from  him  and  vested  in  such 
purchaser,  if  otherwise,  without  want  of  due  care  on  his  part, 
the  latter  would  be  pecuniarily  injured,  applies  to  the  case  of 
an  agent  of  a  corporation  who,  while  negotiating  the  sale  of 
land  of  the  corporation,  points  out  boundaries  which  include 
land  of  his  own. 

2.  Estoppel  by  covenant  and  estoppel  in  pais  are  clearly  distin- 
guishable, but  each,  operating  in  its  appropriate  sphere,  is  as 
efTectual  as  the  other  to  pass  the  title  to  real  estate. 

8.  The  doctrine  of  the  transfer  of  the  title  to  land  by  estoppel  in 
pais  does  not  violate  the  statute  of  frauds,  which  is  the  weapon 
of  the  written  law  to  prevent  fraud,  not  an  Instrumentality  to 
enable  the  evil-disposed  to  perpetrate  fraud. 

4.  A  court  of  equity  has  very  broad  power  in  respect  to  disposing 
of  the  entire  controversy  appearing  from  the  pleadings  and 
evidence,  whether  legal  or  equitable  relief,  or  both,  be  required; 
and  where  an  action  in  equity  is  brought  in  good  faith,  it  should 
not  be  dismissed  upon  its  appearing  that  there  is  no  sound  basis 
for  other  than  legal  relief,  merely  because  the  facts  were  known 
to  the  plaintiff  in  the  beginning,  especially  where  no  objection 
was  made  by  answer  or  demurrer  to  the  court's  dealing  with 
the  matter.  • 
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Appeai.  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county:  Michael  Kibwan,  Circuit  Judge.     Reversed. 

Action  for  equitable  relief,  establishing  title  to  certain  real 
estate  in  plaintiff  and  remedying  the  wrong  complained  of. 

The  issues  raised  and  the  nature  of  the  evidence  are  shown 
by  the  following  abridgment  of  the  findings : 

April  17,  1911,  negotiations  were  begun  between  Gar- 
vena, — secretary,  treasurer,  and  principal  stockholder  of  the 
defendant  Gravel  Company, — and  the  president  and  vice- 
president  of  the  plaintiff,  as  to  a  sale  by  such  company  of  its 
real  estate  and  property  to  plaintiff;  such  property  being  then 
U3ed  by  the  former  for  the  excavation  and  sale  of  gravel, 
which  business,  the  latter,  to  the  Gravel  Company's  knowl- 
edge, intended  in  case  of  purchase  to  continue.  The  Gravel 
Company's  land  consisted  of  about  thirty-eight  acres  describ- 
able  as  the  south  half  of  the  northeast  quarter  of  section  29, 
town  16,  range  21  east,  Sheboygan  county,  Wisconsin,  north- 
erly of  the  northerly  boundary  of  the  right  of  way  of  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company,  except  a  strip 
100  feet  wide  off  from  the  north  side  of  the  southwest  quarter 
of  said  northeast  quarter  and  extending  100  feet  into  the 
southeast  quarter  of  the  northeast  quarter.  The  excepted  part 
was  used  in  common  with  the  rest  by  the  Gravel  Company, 
but  it  belonged  to  Garvens,  which,  however,  was  imknown  to 
plaintiff.  For  aught  it  knew,  all  belonged  to  such  company. 
Such  part  is  the  land  in  controversy.  It  was  bounded  on  the 
north  substantially  by  fence.  The  forty  on  the  north  of  the 
east  part  of  the  Gravel  Company's  land  was  owned  by  Mur^ 
phy,  an  officer  of  the  company,  but  plaintiff  supposed  Garvens 
had  some  interest  therein  though  he  uaid  nothing  about  his 
having  any  interest  in  any  land  south  of  the  fence  of  any 
which  plaintiff's  agents  examined  as  Gravel  Company's  land, 
which  included  all  but  the  Murphy  forty.  Garvens  solicited 
such  agents  to  buy  all  the  holdings.  The  diagram  on  page  308 
shows  the  situation  as  it  existed  in  fact. 
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Plaintiffs  agents,  during  the  n^otiations  with  Oarvens, 
representing  the  Oravel  Compcmy,  examined  what  was  under- 
stood to  be  the  latter's  holdings,  which  included  the  100-foot 
strip.     Into  such  strip  the  Oravel  Company's  operations  had 
extended  in  excavating  gravel  for  sale.     While  the  parties 
were  exploring  the  premises  Oarvens  pointed  to  the  fence  as 
the  north  boundary,  saying  nothing  as  to  his  having  any  indi- 
vidual interest  south  of  it.     Eelying  thereon,  April  18th, 
thereafter,  plaintiff  contracted  in  writing  to   acquire   the 
Oravel  Company's  property  for  $4,600,  the  business  being 
done  in  behalf  of  the  latter  by  Oarvens  and  Murphy.     In  the 
written  contract  the  property  dealt  with  was  thus  described : 

"The  lands  known  as  the  Elkhart  LaJce  Sand  &  Oravel  Com- 
pany's sand  and  gravel  pit,  consisting  of  about  thirty-eight 
acres  of  land  situated  in  the  county  of  Sheboygan,  state  of 
Wisconsin,  together  with  the  personal  property,  tools,  and 
equipment  needed  to  operate  the  same  as  it  has  been  operated 
by  us." 

April  21st,  thereafter,  for  his  company,  Oarvens  delivered 
to  Knauf,  for  plaintiff,  an  abstract  and  conveyance  with  other 
papers  in  execution  of  such  contract,  representing  that  such 
conveyance  included  the  lands  agreed  upon.  The  papers  were 
received  for  examination  with  the  understanding  that  another 
paper,  showing  corporate  authority  to  sell,  would  be  furnished 
and  that  plaintiff  should  decide  upon  the  sufficiency  of  the 
deed  later.  That  was  consented  to  by  Oarvens,  but  for  ac- 
commodation of  his  company  plaintiff  then  paid  the  purchase 
money.     The  lands  were  described  in  the  conveyance  thus : 

"The  following  described  real  estate  situated  in  Sheboygan 
county,  state  of  Wisconsin,  to  wit:  beginning  one  homdred 
(100)  feet  due  east  of  the  northwest  comer  of  the  south- 
east quarter  (J)  of  the  northeast  quarter  (i)  of  section 
No.  twenty-nine  (29)  in  township  No.  sixteen  (16)  north, 
of  range  No.  twenty-one  (21)  east,  and  running  thence  east 
twelve  hamdred  and  eighty-nine  hundredths  (1200.89)  feet 
to  the  northeast  comer  of  said  southeast  quarter  (^),  thence 
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due  south  to  the  southeast  comer  of  said  southeast  quarter 
(^),  thence  due  west  six  hundred  seventy-six  (676)  feet  to 
the  east  line  of  the  right  of  way  of  the  Chicago,  Milwaukee  & 
St.  Paul  Railway,  thence  northwesterly  along  said  right  of 
way  to  the  west  line  of  said  southeast  quarter  (:J),  thence  due 
north  five  hundred  forty-three  (543)  feet  to  a  point  one  hun- 
dred feet  south  of  the  northwest  comer  of  the  said  southeast 
quarter  (i),  thence  due  east  one  hundred  (100)  feet,  thence 
due  north  one  hundred  (100)  feet,  to  the  place  of  b^inning, 
containing  33.77  acres  of  land. 

"Also  that  part  of  the  southwest  quarter  (J)  of  the  north- 
east quarter  (i)  of  said  section  lying  northeast  of  the  right 
of  way  of  the  Chicago,  Milwaukee  &  St  Paul  Railway,  ex- 
cepting the  north  one  hundred  (100)  feet,  and  described  as 
follows : 

"Beginning  one  hundred  (100)  feet  due  south  of  the  north- 
east comer  of  said  southwest  quarter  (J)  and  running  thence 
west  parallel  with  the  north  line  of  said  southwest  quar- 
ter (i)  seven  hundred  eighty-two  (782)  feet,  more  or  less,  to 
the  east  line  of  the  right  of  way  of  the  Chicago,  Milwaukee  & 
St.  Paul  Railway,  thence  southeasterly  along  said  right  of 
way  to  the  east  line  of  said  southwest  quarter  (^),  thence  due 
north  five  hundred  forty-three  (643)  feet  to  the  place  of  be- 
ginning, and  containing  4.87  acres  of  land." 

A  careful  examination  of  the  conveyance  and  abstract 
would  have  disclosed  that  the  premises  in  controversy  were 
not  included  in  the  deed  or  according  to  the  representations 
made  leading  up  to  the  contract,  nor  to  such  contract,  as 
plaintiff  understood  it  in  the  light  of  such  representations  and 
that  the  Gravel  Company  never  owned  the  strip.  Such  care- 
ful examination  was  omitted  by  consent  of  Oarvens,  because 
Mr.  Knauf  was  required,  for  the  time  being,  to  give  atten- 
tion to  sick  relatives.  Some  few  days  thereafter,  and  before 
plaintiff  had  made  the  full  examination  of  the  papers  con- 
templated, Murphy  endeavored,  as  Garvens  had  before  inef- 
fectually, to  have  plaintiff  purchase  his  forty;  threatening 
that,  if  it  did  not,  there  would  be  competition  in  the  gravel 
business;  the  100-foot  strip  in  controversy,  which  he  then 
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asserted  belonged  to  Garvens,  being  used  in  reaching  shipping 
facilities.     That  was  the  first  intimation  to  plaintiff  that  the 
deed  did  not  describe  the  100-foot  strip.     Therefore,  pursuant 
to  the  understanding  had  when  the  contract  was  made,  plaint- 
iff took  possession  of  what  it  supposed  was  the  Oravel  Comr 
pany's  property,  described  in  the  land  contract,  and  has  ever 
since  remained  in  such  possession,  carrying  on  the  gravel  busi- 
ness.    Seasonably  after  the  intimation  aforesaid,  plaintiff 
discovered  the  facts  and  demanded  conveyance  of  the  disputed 
premises,    which   was    refused.     Under   the   circumstances 
plaintiff  was  not  negligent  in  failing  to  discover  the  true  state 
of  things  earlier  than  it  did.     May  11th,  after  the  transac- 
tions aforesaid,  Oarvens  notified  plaintiff  in  writing  to  vacate 
the  strip.     Murphy  then  negotiated  with  defendant  Feldmann 
to  sell  it  with  his  forty,  resulting  in  the  latter  arranging  to 
take  such  property  and  transfer  the  strip  to  defendant  Laun 
for  $700;  both  Feldmann  and  Laun  having  knowledge  of 
plaintiff's  occupancy  and  claim  to  have  purchased  the  strip 
supposing  it  was  a  part  of  the  Oravel  Company's  property, 
described  in  the  contract.     Feldmann  and  Laun  caused  the 
records  to  be  examined,  resulting  in  confirmation  of  Murphy's 
claim  that  the  title  to  the  strip  was  in  Oarvens  and  never  had 
been  in  the  Oravel  Company.     Relying  thereon  and  the  rep- 
resentations by  Murphy  that  Oarvens  owned  the  strip,  Feld- 
mann purchased  it  with  the  Murphy  forty,  taking  the  paper 
title  thereto.     May  16th,  thereafter,  he  conveyed  the  strip  to 
Loan.     Neither  of  the  parties  made  any  inquiry  of  plaintiff's 
officers  in  respect  to  their  claim  to  the  property.    A  few  days 
later  Laun  and  others  formed  the  defendant  Concrete  Com- 
pany  which,  June  22d  thereafter,  acquired  paper  title  to  the 
disputed  strip.     All  the  deeds  vesting  the  record  title  in  the 
Concrete  Company  were  duly  recorded.     Feldmann  and  the 
parties  who  formed  the  Concrete  Company  did  not  combine 
to  defraud  plaintiff.     They  acted  in  the  belief  that  Murphy's 
claim  as  to  the  plaintiff  not  having  any  right  to  the  disputed 
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premises  was  true  and  upon  the  record  tide.  Oarvens,  in  the 
transactions  with  plaintiff,  acted  solely  for  the  Oravel  Comr 
pany,  making  no  representations  in  his  own  behalf. 

On  such  facts  the  court  concluded  that  plaintiff  was  not 
entitled  to  hold  the  Oarvens  land  because  he  acted  solely  for 
his  company,  and  that  the  cause  could  not  properly  be  retained 
for  legal  relief  because  plaintiff  knew  the  facts  when  the  ac- 
tion was  commenced. 

Judgment  was  ordered  for  defendant  on  the  grounds  stated 
in  the  opinion  referred  to.  There  were  no  conclusions  of 
law  embodied  in  the  paper  filed  in  execution  of  the  statutory 
requirements  for  findings  of  fact  and  conclusions  of  law  to 
be  filed  by  the  trial  judge.  In  place  thereof,  and  denomi- 
nated '^conclusions  of  law/'  there  was  an  order  dissolving  a 
temporary  injunction  granted  at  the  commencement  of  the 
action,  and  an  order  for  judgment  dismissing  the  action  on 
the  merits,  each  party  to  pay  its  or  his  own  costs. 

Exceptions  were  filed  requisite  to  save  for  review  the  ques- 
tions discussed  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  /.  E.  McMvUen, 
attorney,  and  Simon  Gillen,  of  counsel,  and  a  reply  brief  and 
oral  argument  by  Mr.  McMullen.  They  argued  that  the  de- 
fendant Oarvens  acted  in  his  individual  capacity  as  owner  of 
the  land  in  question,  and  not  merely  as  agent  of  the  corpora- 
tion. Hubbard  v.  Oliver  (Mich.)  139  N.  W.  77;  Kipp  v. 
Lwwn,  146  Wis.  591,  131  N.  W.  418.  Upon  the  question  of 
estoppel  they  cited,  among  other  authorities,  Norton  v.  Kear- 
ney, 10  Wis.  443 ;  Vilas  v.  Mason,  25  Wis.  810 ;  McLean  v. 
Dow,  42  Wis.  610;  Kingman  v.  Oraham,  51  Wis.  232,  8  N. 
W.  181 ;  Loizeavx  v.  Fremder,  123  Wis.  193, 101  N.  W.  423 ; 
Two  Bilkers  Mfg.  Co.  v.  Day,  102  Wis.  328,  78  N.  W.  440 ; 
Smith  V.  Willing,  123  Wis.  377, 101  N.  W.  692;  McCord  v. 
Hill,  117  Wis.  306,  94  N.  W.  65 ;  Williams  v.  J.  L.  Oates 
L.  Co.  146  Wis.  55,  130  N.  W.  880 ;  Mariner  v.  Milwaukee, 
146  Wis.  605,  131  N.  W.  442 ;  Harley  v.  Harley,  140  Wis. 
282, 122  N.  W.  761 ;  Appleton  Mfg.  Co.  v.  Fox  River  P.  Co. 
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Ill  Wis.  465,  87  N.  W.  453;  Kirk  v.  Hamilton,  102  U.  S. 

68 ;  Sitx^er  v.  Goldberg,  120  Wis.  621,  98  N.  W.  554;  Wis. 

O.  L.  Co.  V.  Laursen,  126  Wis.  484,  105  N.  W.  906 ;  Lyndon 

L.  Co.  V.  Sawyer,  135  Wis.  525,  116  N.  W.  255 ;  KimbaU  v. 

Baker  L.  &  T.  Co.  152  Wis.  441,  140  N.  W.  47.     As  to  the 

power  of  the  court  to  retain  jurisdiction  to  administer  suitable 

relief:  Flemi/ng  v.  EUism,  124  Wis.  36,  102  N.  W.  398; 

Gates  V.  Paid,  117  Wis.  170,  94  N.  W.  65 ;  Franey  v.  War^ 

ner,  96  Wis.  222,  71  N.  W.  81 ;  Luetzke  v.  BobeHs,  130  Wis. 

97,  109  K.  W.  49 ;  Cole  v.  Oetzinger,  96  Wis.  559,  71  N.  W. 

75;  Grant  M.  Co.  v.  Abbot,  142  Wis.  279,  124  N.  W.  264; 

Combs  V.  Scott,  76  Wis.  662,  45  N.  W.  532 ;  Rock  Co.  v. 

Weirick,  143  Wis.  500, 128  N.  W.  94.     The  land  in  question 

was  a  part  of  the  gravel  pit  sold,  actually  in  use  as  such, 

and  passed  to  the  grantee  even  though  the  title  stood  in  the 

individual  name  of  Garvens.     Van  Horn  v.  Richardson,  24 

Wis.  245 ;  Green  Bay  <g  M.  C.  Co.  v.  Hewitt,  66  Wis.  461,  29 

N.  W.  237 ;  Cox  v.  HoweU,  108  Tenn.  130, 65  S.  W.  868, 58  L. 

R.  A.  487  and  notes ;  YfHson  v.  Hunter,  14  Wis.  683. 

H.  J.  Rooney,  for  the  respondents  Elkhart  Lake  Sand  & 
Gravel  Company  and  Garvens,  contended  that  specific  per- 
formance could  not  be  enforced  against  the  corporation  be- 
cause it  never  had  title,  nor  against  Garvens  because  he  never 
contracted  to  convey.  4  Pomeroy,  Eq.  Jur.  (3d  ed.)  §  1405 ; 
Bardon  v.  Hartley,  112  Wis.  74,  87  N.  W.  809 ;  Auer  v. 
Mathews,  129  Wis.  143,  108  N.  W.  45 ;  Schneider  v.  Reed, 
123  Wis.  488, 101  N.  W.  682 ;  Park  v.  M.,  St.  P.  &  S.  S.  M. 
R.  Co.  114  Wis.  347,  89  N.  W.  532.  Equity  will  not  retain 
jurisdiction  to  award  damages  where  the  facts  were  all  known 
to  plaintiff  when  he  brought  the  suit.  1  Pomeroy,  Eq.  Jur. 
(3d  ed.)  §  237;  Luetzke  v.  Roberts,  130  Wis.  97,  109  N.  W. 
49 ;  Park  v.  M.,  St.  P.  &  S.  S.  M.  R.  Co.,  supra;  Rock  Co.  v. 
Weirick,  143  Wis.  500, 128  N.  W.  94;  Franey  v.  Warner,  96 
Wis.  222,  71  N.  W.  81. 

Francis  WHUams,  for  the  respondents  Feldmann,  Laun, 
and  EUchart  Sand  £  Concrete  Company. 
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Mabshatj.,  J.  The  appeal  presents  this  for  solution:  If 
an  agent  induces  another  to  contract  for  the  purchase  of  the 
principal's  land  by  fraudulently  pointing  out  its  boundaries 
so  as  to  include  land  of  his  own,  and  such  other  is  let  into 
possession  accordingly  and,  later,  such  agent  hands  such  other 
a  deed  and  abstract,  careful  examination  of  which  would  dis- 
close the  facts,  but  it  is  reasonably  delayed,  the  purchase 
money  being  as  matter  of  accommodation  paid  in  advance 
thereof,  and  such  other  within  a  reasonable  time  discovers 
such  facts,  insists  upon  having  the  omitted  part  and  is  not 
barred  of  right  thereto  by  negligence,  and  the  agent  there- 
after, by  successive  conveyances,  causes  title  thereto  to  be 
vested  in  a  distant  party,  each  concerned  having  knowledge,  or 
reasonable  means  of  knowledge,  of  the  truth, — may  such  per- 
son eflBciently  claim  it  and  have  relief  in  equity  to  confirm 
title  thereto  in  him  of  record  i 

The  trial  court  ruled  in  the  negative,  since,  as  was  supposed, 
an  agent  cannot  lose  title  to  his  land  by  estoppel  because  of 
having  fraudulently  represented  it  as  the  property  of  his  prin- 
cipal in  conducting  a  sale  of  the  latter's  property,  not  re- 
ferring to  any  authority,  elementary  or  judicial,  in  support 
thereof.  There  is  none  of  which  we  are  aware.  On  the  con- 
trary, the  inquiry  seems  to  be  plainly  ruled  in  the  affirmative 
by  the  familiar  elementary  principle  of  estoppel  in  pais  by 
which  title  to  the  land  of  one  who  has  fraudulently  induced  a 
person  to  buy  the  property  as  that  of  another,  is  taken  from 
him  and  vested  in  such  person,  if  otherwise,  without  want  of 
due  care  on  his  part,  he  would  *be  pecuniarily  injured. 

In  general,  he  who  in  dealing  with  another  negligently  or 
designedly  misrepresents  the  facts,  or,  when  he  ought  to 
speak,  omits  to  disclose  the  truth  for  the  purpose  of  inducing 
such  other  to,  or  with  reasonable  ground  to  expect  he  will, 
change  his  position  in  reliance  thereon,  is  estopped  to  assert 
the  truth  to  such  other's  injury.  Two  Rivers  Mfg.  Co.  v. 
Day,  102  Wis.  328,  78  N.  W.  440;  Frels  v.  Little  Black  X 
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M,  Ins.  Co.  120  Wis.  690,  98  N.  W.  622;  Marling  v.  Norn- 
mensen,  127  Wis.  363,  106  N.  W.  884.  The  rule  has  no 
such  infirmity  that  an  agent  can  fraudulently  represent  his 
own  property  as  that  of  his  principal,  ^nd  induce  a  purchase 
by  means  thereof,  and  then  escape  from  losing  what  he  so 
misrepresented  because  of  his  having  falsified  while  acting  as 
agent.  The  doctrine  of  estoppel  penalizes  for  the  wrong  and 
so  as  to  eflfectually  remedy  it  as  practicable.  In  a  case  of  the 
sort  before  us,  from  the  very  logic  of  the  principle,  it  bears 
on  the  person  committing  the  fraud  and  those  claiming  under 
him  with  knowledge,  as  the  only  way  of  affording,  as  to  the 
person  wronged,  the  very  thing  which  the  wrongdoer  fraudu- 
lently represented  such  person  would  obtain  by  dealing  as  he 
proposed.  The  instrumentality  operates  in  favor  of  the  one 
who  has  been  misled  though  the  fraud, — ^acts  upon  the  wrongs 
doer  and  any  one  responsible  for  the  mischief,  respondeat 
superior,  or  because  of  ratification,  and  it  is  effectual  to  take 
title  to  land  from  one  and  vest  it  in  another,  where  justice 
requires  that  to  be  done.  It  is  a  rule  of  last  resort,  but,  as 
said  in  Marling  v.  FUzGerald,  138  Wis.  93,  101,  120  N.  W. 
388,  when  it  is  aroused  into  activity: 

"It  stays  the  operation  of  other  rules  which  have  not  run 
their  course  [with  the  possible  exception  of  the  statute  of 
limitations],  when  to  allow  them  to  proceed  further  would 
be  a  greater  wrong  than  to  permanently  enjoin  them.  It  is 
a  rule  of  justice  which,  in  its  proper  field,  has  a  power  of  mas- 
tery over  all  other  rules,"  that  it  is  "entitled  to  the  distinction 
of  being  one  of  the  greatest  instrumentalities  to  promote  the 
ends  of  justice  which  the  equity  of  the  law  affords." 

Many  illustrations  are  found  in  our  own  books  of  the  appli- 
cation of  the  doctrine  of  estoppel  in  pais  to  change  title  to  realty 
from  one  person  to  another  to  save  the  latter  from  the  con- 
sequences of  the  former's  fraudulent  representations  on  the 
faith  of  which  such  other  acted.  The  following  are  a  few  of 
them :  Peabody  v.  Leach,  18  Wis.  657 ;  North  v.  Henneberry, 
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44  Wis.  306 ;  Two  Biters  Mfg.  Co.  v.  Day,  102  Wis.  328,  78 
N.  W.  440;  McCord  v.  Hill,  117  Wis.  306,  94  N.  W.  65; 
Mariner  v.  MUwwuJcee,  146  Wis.  605,  131  N.  W.  442.  In 
Kingmarh  v.  Graham,  51  Wis.  232,  8  N.  W.  181,  it  was  dis- 
tinctly held  that  one  may  lose  title  to  his  land  to  another  by 
active  fraud,  but  not  by  mere  silence  with  no  more  than  a 
mere  moral  obligation  to  speak,  quoting  this  from  Brant  v. 
Virginia  C.  i&  I.  Co.  93  U.  S.  326 : 

"And  it  would  seem  that  to  the  enforcement  of  an  estoppel 
of  this  character  with  respect  to  the  title  of  property  such  as 
will  prevent  a  party  from  asserting  his  l^al  rights,  and  the 
effect  of  which  will  be  to  transfer  Uie  enjoyment  of  the  prop- 
erty to  another,  the  intention  to  deceive  and  mislead,  or  neg^ 
ligence  so  gross  as  to  be  culpable,  should  be  clearly  estab- 
lished.'' 

This  case  would  satisfy,  fully,  the  aggravated  characteris- 
tics thus  mentioned  though  later  authorities  seem  to  indicate 
that,  to  designedly  or  inexcusably  mislead  another  is  sufficient, 
as  in  Two  Bivers  Mfg.  Co.  v.  Day,  supra,  and  Mariner  v.  MUr 
wavkee,  supra.  There  the  more  modem  doctrine,  as  gathered 
by  text-writers  from  the  trend  of  judicial  administration,  was 
adopted.  2  Pingrey,  Real  Prop.  §  1220.  One  should  not  be 
misled,  in  a  case  of  this  sort,  by  failing  to  distinguish  between 
estoppel  by  covenant  and  estoppel  in  pais.  Each  operates  in 
its  appropriate  field  and  is  quite  as  effectual  as  the  other,  as 
indicated  in  North  v.  Henneberry,  supra. 

It  is  suggested  that  the  doctrine  aforesaid  is  in  violation  of 
the  statute  of  frauds  when  applied  to  real-estate  titles.  Not 
so,  as  uniformly  held.  The  statute  of  frauds  was  not  de- 
signed to  enable  the  evil-disposed  to  possess  an  instrumen- 
tality with  which  to  perpetrate  fraud.  It  is  the  weapon  of 
the  written  law  to  prevent  fraud  while  the  doctrine  of  estop- 
pel is  that  of  the  unwritten  law  to  prevent  like  evil.  Each  is 
effective  in  its  appropriate  field.  Both  are  essential  to  pre- 
vent and  redress  wrongs.  Courts  elsewhere,  as  well  as  our 
own,  have  uniformly  dealt  with  this  subject  as  not  impairing 


29]  JANUAKY  TEEM,  1913.  317 

Knauf  ft  Tesch  Co.  v.  Elkhart  Lake  S.  ft  G.  Co.  153  Wis.  306. 

the  integrity  of  the  statute  in  case  of  the  taking  of  title  to 
realty  from  one  and  vesting  it  in  another  being  necessary  to 
prevent  the  latter  from  suffering  loss  in  consequence  of  ha.v- 
ing  acted  upon  that  one's  false  representations.  Bell  v.  Ooodna- 
ture,  60  Minn.  417,  52  N.  W.  908 ;  Richardson  v.  Chichering, 
41  N.  H.  380;  Lovks  v.  Kermiston,  50  Vt  116;  Stanwood  v. 
McLellan,  48  Me.  275.  The  cases  decided  here  and  these  au- 
thorities well  illustrate  how  effectually  the  principle  of  es- 
toppel in  pais  operates  in  such  circumstances  as  were  disclosed 
in  this  instance. 

If  the  foregoing  were  not  sufficient  to  dispose  of  this  case 
in  appellant's  favor,  a  reversal  would  be  necessary  because  of 
the  trial  court  having  taken  too  narrow  a  view  of  its  com- 
petency to  deal  with  a  situation  in  equity,  upon  its  appearing 
that  there  is  no  sound  basis  for  other  than  legal  relief,  and  the 
facts  were  known  to  the  plaintiff  in  the  beginning.  There  is 
no  question,  even  from  the  trial  court's  point  of  view,  but 
that  a  cause  of  action  was  stated  in  equity  and,  if  that  were 
not  so,  yet  the  action  was  commenced  in  the  good-faith  belief 
that  equitable  relief  was  obtainable  on  the  facts.  Moreover, 
no  objection  was  made  by  answer  or  demurrer  to  the  court's 
dealing  with  the  matter. 

The  mere  circumstance  of  itself  that  appellant  knew  the 
facts  when  the  action  was  commenced  would  not  require  ^  dis- 
missal because  of  facts  not  being  established  warranting 
equitable  relief  if,  notwithstanding,  good  cause  for  legal  re- 
lief was  shown.  Having  properly  acquired  jurisdiction,  in 
such  a  case,  a  court  of  equity  has  very  broad  power  to  wind  up 
the  entire  controversy  appearing  from  the  pleadings  and  evi- 
dence, whether  legal  or  equitable  relief,  or  both,  be  required, 
as  the  following  will  show:  Fra/ney  v.  Warner,  96  Wis.  222, 
71  N.  W.  81 ;  Cole  v.  Oetzinger,  96  Wis.  559,  71  N.  W.  75 ; 
Stevens  v.  Coates,  101  Wis.  569,  78  N.  W.  180;  Gates  v. 
Pavl,  117  Wis.  170,  94  N.  W.  55 ;  Luetzke  v.  BobeHs,  130 
Wis.  97,  109  N.  W.  949. 
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It  should  not  be  thought  that  the  facts  of  any  one  of  those 
cases  clearly  indicate  the  entire  scope  of  the  rule.  DiflBculty 
often  happens  from  taking  the  circumstances  of  some  particu- 
lar controversy  as  measuring  the  rule  of  the  decision  in  re- 
spect thereto,  instead  of  the  rule  merely  applying  to  the  facts 
as  it  might  to  many  somewhat  similar  conditions.  The  prin- 
ciple itself  is  stated  as  fully,  perhaps,  as  anywhere  in  Oates 
V.  Pa/ul,  supra,  thus: 

^^If  one  sues  in  equity  in  good  faith  and  fails  to  establish 
his  cause  but  shows  a  state  of  facts  entitling  him  to  recover  at 
law,  the  court,  having  rightfully  obtained  jurisdiction  for  a 
proper  purpose,  may  retain  the  cause  and  grant  just  such  re- 
lief as  upon  the  facts  the  plaintiff  appears  entitled  to,  whether 
at  law  or  in  equity." 

The  different  adjudications  on  the  subject  are,  to  some  ex- 
tent, reviewed  in  Stevens  v.  Coates,  suprcL 

I  may  be  permitted  to  say  for  myself,  in  passing,  that 
where  warrant  can  be  found  in  the  Code  for  dismissing  an 
action,  under  any  circumstances,  merely  because  relief  was 
sought  in  equity  and  the  nature  of  the  redress  warranted  by 
the  proven  facts  is  l^al  only,  I  have  never  been  able  to  find. 
Neither  have  I  been  able  to  appreciate  how  the  practice  to 
the  contrary,  to  any  extent,  was  retained  under  the  Code. 
We  have  but  one  form  of  action,  one  form  of  complaint,  one 
method  of  forming  issues,  and  one  court  for  the  trial  thereof. 
There  is  no  jurisdictional  question,  in  the  technical  sense, 
which  could  arise  as  to  whether  a  cause  of  action  should  be 
constructively  in  a  court  of  equity  or  in  a  court  of  law.  The 
court  having  jurisdiction  in  one  aspect  has  jurisdiction  in  the 
other.  In  either  case  the  complainant  is  required  in  plain 
and  concise  language  to  tell  his  story,  and  he  is  entitled 
thereon,  the  facts  being  established,  to  just  such  relief  as  is 
appropriate  to  redress  any  wrong  or  vindicate  any  right  which 
is  within  the  competency  of  the  court  to  grant.  In  case  the 
matter  requires  interference  by  a  jury,  it  is  under  the  control 
of  the  court  to  give  it  that  direction  as  matter  of  administra- 
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tion.  The  cause  can  be  dismissed  as  to  some  parties,  other 
parties  may  be  brought  in  if  necessary,  and  the  whole  subject 
dealt  with  according  to  the  real  necessities  of  the  case,  as  indi- 
cated by  the  factu  pleaded  and  properly  established.  Why 
then  need  a  party  entitled  to  judicial  relief  of  some  sort  on 
the  pleaded  and  establiabed  facts,  be  turned  out  of  court  with- 
out it  i 

It  follows  from  what  has  been  said  that  the  judgment  ap- 
pealed from  must  be  reversed  and  the  cause  be  remanded  for 
judgment  in  appellant's  favor,  establishing  its  title  to  the  dis- 
puted premises  against  all  parties  to  the  action  and,  if  neces- 
lary,  charging  the  one  holding  it  of  record  as  trustee  for 
plaintiff  and  requiring  a  transfer  from  that  one  in  an  ap- 
propriate way ;  that  is,  by  the  party  or  by  the  court  under  its 
tquity  power  in  that  regard  in  lieu  thereof. 

The  costs  for  printing  on  the  appeal  must  be  specially  lim- 
ited because  of  the  case  1)eing  needlessly  long.  No  more  than 
$75  can  be  allowed. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  judgment  in  appellant's  favor  as  indicated  in 
the  opinion. 


A.  D.  Bakeb  Co.,  Appellant,  vs.  Booheb  and  others.  Re- 
spondents. 

April  B—April  29,  191$. 

Dehtar  and  creditor:  Fraudulent  conveyance$:  DivUion  of  debtor* $ 
ettate  in  divorce  action:  Property  awarded  to  wife  not  iubject 
to  subsequent  judgment  against  husband. 

1.  A  conveyance  of  a  farm  by  the  owner  and  his  wife  to  their  sons 
in  consideration  of  maintenance  of  the  parents  so  long  as  they 
should  live,  reserved  to  said  owner  mineral  and  timber  rights 
in  the  land.  The  husband  also  had  other  property,  not  shown 
to  have  been  insufficient  to  cover  his  indebtedness  at  that  time. 
Subsequently,  in  an  action  for  divorce,  the  court  awarded  to  the 
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wife  all  the  rifi^t;  UUe,  and  interest  which  the  husband  had  in 
the  farm  so  conveyed.  Afterwards  a  creditor  obtained  judg- 
ments upon  notes  given  by  the  husband  prior  to  said  convey- 
ance, and  then  brought  action  to  set  aside  the  conveyance  at 
fraudulent  and  to  subject  the  land  to  the  lien  of  his  judgments. 
Held  that*  there  having  been  no  fraud  in  the  divorce  proceed- 
ing, the  wife  cannot  be  deprived  of  the  interests  awarded  to 
her,  and  hence  that  the  creditor  could  not  subject  the  land  to 
the  lien  of  his  judgments. 
2.  Even  if  the  conveyance  to  the  sons  was  in  fraud  of  creditors,  the 
wife's  participation  therein  did  not  deprive  her  of  all  her  mar- 
ital rights  and  claims  to  the  property  or  affect  her  right  to  a 
final  division  of  the  husband's  estate  in  the  divorce  action;  and 
the  judgment  in  that  action  must  be  treated  as  final  so  far  as 
it  is  involved  in  the  action  by  the  creditor. 

Appkal  from  a  judgment  of  the  circuit  court  for  Richland 
county:  Georoe  Clementson,  Circuit  Judge.     AffirmecL 

For  the  appellant  there  was  a  brief  by  C.  W.  Orwves  and 
A.  F.  Drew,  and  oral  argument  by  Mr.  Oraves. 

L.  H.  Bancroft,  for  the  respondents. 

SiEBECKSB,  J.  Plaintiff,  an  Ohio  corporation  licensed  to 
do  business  in  Wisconsin,  brings  this  action  to  set  aside  a 
transfer  of  a  farm  by  the  defendants  Isaiah  Booher  and  his 
wife,  Mary,  to  their  sons  Claa-ence  and  Scott  Booher,  and  to 
subject  the  real  estate  to  the  lien  of  certain  judgments  plaint 
iff  has  secured' against  the  defendant  Isaiah  Booher. 

The  facts  as  found  by  the  court  are  practically  undisputed 
and  are  in  substance  these :  The  defendant  Isaiah  Booher  and 
his  wife,  Mary,  were  for  maiiy  years  before  the  commence- 
ment of  this  action  residents  of  Bichland  county.  They,  with 
their  sons  Clarence  and  Scott,  occupied  and  cultivated  a  farm 
of  600  acres  situated  in  this  county.  Up  to  January  6, 1906^ 
the  farm  was  owned  by  Isaiah  Booher. 

On  November  7,  1905,  Isaiah  Booher  purchased  from  the 
plaintiff  a  threshing  outfit  costing  $1,790.76,  for  which  he 
gave  his  six  notes  to  the  plaintiff,  maturing  in  one,  two,  three, 
four,  five,  and  six  years  from  date,  with  interest     In  March, 
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1906,  he  purchased  other  property  of  the  plaintiff  and  gave 
his  notes  for  the  purchase  price  thereof  in  the  sum  of  $160. 
At  the  time  of  purchasing  the  threshing  outfit  Isaiah  Baoher 
made  a  written  statement  for  the  purpose  of  obtaining  credit 
for  the  purchase  of  this  threshing  outfit,  to  the  effect  that  he 
owned  this  farm,  describing  same,  of  600  acres  in  fee  simple ; 
that  it  was  worth  $30,000 ;  that  it  was  free  from  incumbrances 
excepting  the  unpaid  balance  of  $6,000,  due  in  November, 
1909,  secured  by  two  mortgages  on  the  premises;  that  he 
owned  personal  property  valued  at  $5,000,  free  from  incum- 
brances, and  that  no  judgments  existed  against  him. 

On  January  6,  1906,  Isaiah  Booher  and  his  wife  by  war- 
ranty deed  conveyed  the  600-acre  farm  and  the  personal  prop- 
erty situated  thereon  to  their  son  Clarence,  reserving  timber 
and  mineral  rights.  In  consideration  of  such  transfer  the 
son  Clarence  agreed  to  convey  an  undivided  half  interest  in 
all  the  real  and  personal  property  embraced  in  the  transfer  to 
his  brother,  Scott,  when  he  attained  the  age  of  twenty-one 
years,  and  the  sons  were  to  care  for,  provide,  and  maintain 
Isaiah  Booher  and  his  wife,  Mary,  pursuant  to  the  terms 
stipulated  in  the  deed  during  the  rest  of  their  natural  lives ; 
and  no  other  consideration  was  paid  for  such  property. 

On  June  14,  1909,  the  son  Clarence  conveyed  to  his 
brother,  Scott,  who  was  then  of  age,  an  undivided  half  in- 
terest in  the  property,  and  the  mother,  Mary  Booher,  on  the 
same  day  conveyed  to  Clarence  all  her  right,  title,  and  inter- 
est therein  which  she  had  acquired  under  a  decree  of  divorce 
rendered  September  14,  1906,  awarding  her  a.  divorce  from 
her  husband,  Isaiah,  and  transferring  to  her,  as  a  final  di- 
vision of  his  property,  all  the  right,  title,  and  interest  Isaiah 
Booher  had  in  and  to  the  property  conveyed  to  the  sons.  The 
court  found  that  this  divorce  action  was  brought  and  prose- 
cuted in  good  faith  by  Mary  Booher  and  that  the  decree 
therein  was  awarded  upon  good  and  lawful  grounds  and  was 
not  tainted  by  any  fraud  of  the  parties.  From  the  time  of  the 
Vol.  163  —  21 
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rendition  of  the  divorce  judgment  to  the  commencement  of 
.this  action,  Isaiah  Booher  and  Mwry  Booker  resided  on  the 
farm  and  a  portion  of  the  time  in  the  same  dwelling  house, 
and  have  been  supported  and  maintained  from  the  proceeds 
and  income  therefrom. 

At  the  time  Isaiah  Booher  purchased  the  threshing-ma- 
chine outfit  from  the  plaintiff,  his  wife  and  sons  knew  that 
he  had  obtained  it  on  credit  and  owed  plaintiff  the  whole  pur- 
chase price;  that  he  had  given  plaintiff  notes  to  evidence  the 
debt,  and  to  secure  payment  thereof  had  executed  a  chattel 
mortgage  on  this  property  so  purchased. 

On  August  7,  1906,  the  plaintiff  seized  all  of  the  ma- 
chinery under  the  chattel  mortgage  and  bought  it  at  a  sale  un- 
der the  chattel  mortgage  for  $800.  This  foreclosure  and  pur- 
chase was  prior  to  the  time  the  first  note  was  due  and  before 
judgment  was  obtained  against  Isaiah  Booher. 

It  appears  that  Isaiah  Booher  retained  tide  to  twenty  acres 
of  land  situated  about  three  quarters  of  a  mile  from  the  home 
farm,  which  he  subsequently  sold  for  $500.  He  also  owned 
180  acres  of  land  in  Vernon  county,  which  he  subsequently 
sold,  receiving  as  consideration  other  lands  and  some  cash. 
He  also  had  a  stock  of  goods  with  an  indebtedness  thereon  of 
$1,900.  The  estimated  value  of  the  goods  by  the  defendant 
was  about  double  the  amount  of  the  indebtedness  thereon. 
One  of  plaintiff's  witnesses  testifies  that  it  was  worth  about 
$200.  At  the  trial  it  appeared  that  the  personal  property 
and  Booher's  interests  in  real  estate  held  in  his  own  name, 
after  txansferring  the  home  farm  to  his  sons,  was  either 
seized  in  legal  proceeding  or  by  him  applied  to  pay  debts  in 
the  summer  and  autumn  of  1906.  The  plaintiff  recovered  a 
judgment  on  the  first  note  after  its  maturity  in  November, 
1907,  and  on  other  notes  in  January,  1909 ;  on  which  judg- 
ments there  remained  unpaid  the  sum  of  $1,238.76  when  this 
action  was  commenced. 

The  trial  court  found  that  the  transfer  of  the  farm  in  Jan- 
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nary,  1906,  was  made  in  good  faith  and  without  any  fraud- 
ulent intent  by  the  parties  thereto  and  that  the  divorce  action 
was  prosecuted  in  good  faith  upon  legal  grounds;  that  the 
proceeding  was  free  from  collusion  and  firaud,  and  that  the 
judgment  awarding  the  wife  all  the  right,  title,  interest,  and 
equity  the  husband  had  in  the  farm  constituted  a  final  di- 
vision and  distribution  of  the  husband's  estate.  Under  the 
decree  the  wife  became  vested  with  all  the  interests  her  hus- 
band, at  that  time,  had  in  the  property  embraced  in  the  de- 
cree. It  operates  to  bar  her  dower  and  homestead  rights  in 
any  property  of  the  husband.  It  also  results  from  this  de- 
cree that  whatever  properly  she  acquired  by  it  constitutes  her 
separate  estate,  and  that  the  judgment  is  final  and  conclusive 
and  not  open  for  alteration  after  the  term  at  which  it  was 
rendered.  QaUager  v.  QaUager,  101  Wis.  202,  77  N.  W. 
146 ;  Donovan  v.  Donovan,  20  Wis.  586 ;  Kistler  v.  Kidler, 
141  Wis.  491, 124  N.  W.  1028. 

The  wife's  dower  interest  in  the  farm  would  in  no  way  be 
affected  if  it  were  established  that  the  conveyance  of  Isaiah 
Booker  to  his  sons  was  in  fraud  of  his  creditors.  The  con- 
tention that  her  participation  in  her  husband's  conveyance  to 
the  sons,  in  fraud  of  his  creditors,  deprived  her  of  all  her 
marital  rights  and  claims  to  this  property  has  np  foundation. 
Manger  v.  PerTcins,  62  Wis.  499,  22  N.  W.  611 ;  Hunlzicher 
V.  Crocker,  135  Wis.  38,  115  N.  W.  340.  If  it  be  assumed, 
as  contended,  that  the  deed  from  Isaiah  Booher  to  his  sons  is 
void  as  to  creditors,  this  in  no  way  affected  the  wife's  ri^ts 
to  a  final  division  and  distribution  of  the  husband's  estate  in 
the  divorce  action.  As  above  stated,  the  divorce  action  was 
based  on  good  and  lawful  grounds  and  the  parties  thereto 
were  not  guilty  of  any  collusion  or  fraud  in  prosecuting  the 
same  to  final  judgment 

The  evidence  in  the  case  fails  to  show  that  Isaiah  Booher 
did  not  retain  sufficient  property  in  his  own  name  at  the  time 
he  conveyed  the  farm  to  his  sons  in  January,  1906,  to  cover 


324         SUPREME  COURT  OF  WISCONSIN.     [Apb. 

Pluto  Powder  Co.  t.  Cuba  City  State  Bank,  153  Wis.  324. 

his  indebtedness,  if  providently  applied*  It  cannot,  there- 
fore, be  said  that  he  was  an  insolvent  after  parting  with  the 
home  farm.  The  fact  that  there  was  no  fraud  in  the  divorce 
proceeding  and  that  Isaiah  Booker  retained  the  property  he 
did  when  the  farm  was  transferred  made  it  proper  for  the 
court,  in  the  divorce  action,  to  proceed  to  make  a  final  di- 
vision and  distribution  of  his  estate,  having  due  regard  for 
the  legal  and  equitable  rights  of  the  parties,  their  character 
and  situation,  the  husband's  ability,  and  all  the  circumstances 
of  the  case,  as  provided  by  sec.  2364,  Stats.  The  divorce 
judgment  fixed  her  rights,  and  since  there  is  no  question  of 
fraud  in  obtaining  this  decree,  her  rights,  after  having  be- 
come fixed  by  the  judgment  of  the  court,  are  as  much  enti- 
tled to  the  protection  of  the  law  as  the  claims  of  the  husband's 
creditors.  In  any  legal  proceeding  by  the  plaintiff  for  the 
collection  of  its  debt,  the  divorce  judgment  must  be  treated 
as  final  so  far  as  it  is  here  involved.  It  is  considered  that  the 
defendant  Mary  Booker  cannot  be  deprived  of  the  interests 
awarded  her  in  the  property  embraced  in  the  divorce  judg- 
ment; that  she  owns  it  as  her  sepiirate  estate,  and  hence  the 
plaintiff  cannot  subject  these  premises  to  the  lien  of  its  judg 
ments  as  demanded  in  the  complaint 

By  the  Court. — The  judgment  appealed  from  is  aflSrmed« 


Pluto  Fowdeb  Company,  Appellant,  vs.  Cuba  City  State 

Bank,  Bespondent. 

AprU  O—AprU  29, 191S. 

Principal  and  agent:  Negotiable  paper:  Execution  and  indor»ement: 
AutJiority  when  implied:  Liability  of  third  per»onM:  Ratifica- 
tion: Appeal:  Review:  Sufficiency  of  exceptions, 

1.  One  who  cashes  a  check  upon  the  unauthorized  Indorsement  of 
an  agent  of  the  payee  is  liable  to  the  principal  in  case  the  pro- 
ceeds are  misappropriated  hj  the  agent. 
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2.  The  facts  that  an  agent  has  possession  of  the  goods  of  his  prin- 

cipal for  sale,  that  he  is  accustomed  to  receive  checks  for  goods 
sold,  payable  to  his  principal,  and  sometimes  collects  money  on 
sales,  that  he  receipts  for  goods  and  also  for  moneys  collected 
in  the  name  of  the  principal,  and  has  authority  to  employ  help, 
to  incur  expense  for  livery,  and  to  include  livery  bills  in  his 
account,  do  not  clothe  such  agent  with  apparent  or  implied 
authority  to  indorse  the  principal's  name  upon  checks  so  re- 
ceived or  other  negotiable  paper. 

3.  Authority  to  execute  or  indorse  negotiable  paper  will  not  be  im- 
plied from  express  authority  to  transact  some  other  business, 
unless  it  is  necessary  to  the  exercise  of  the  express  authority. 

4.  Third  persons  having  notice  that  they  are  dealing  with  an  agent 

are  bound  to  inform  themselves  of  the  extent  and  limitations 
of  his  authority. 

5.  Even  an  agent  with  general  authority  to  manage  the  business  of 

his  principal  has  not,  by  reason  thereof,  implied  power  to  ex- 
ecute or  indorse  negotiable  paper. 

6.  That  the  principal  succeeds  in  obtaining  from  the  agent  part  of 

the  proceeds  of  checks  unlawfully  indorsed  by  him,  is  no  evi- 
dence of  ratification  of  his  act  in  indorsing  the  same. 

7.  An  exception  to  the  refusal  of  the  court  to  make  a  contrary  find- 

ing^ as  requested,  is  a  sufficient  exception  to  the  finding  made 
to  entitle  the  party  excepting  to  a  review  thereof  on  appeal. 

Appkat,  from  a  judgment  of  the  circuit  court  for  Grant 
county:  George  Clementson,  Circuit  Judge.    Reversed. 

This  action  was  brought  to  recover  from  the  defendant  the 
amoimt  of  certain  checks  drawn  to  plaintiff's  order,  indorsed 
in  its  name  by  its  agent,  and  the  amount  of  a  sight  draft 
drawn  by  the  agent  of  the  plaintiff  in  its  name,  upon  which 
checks  and  sight  draft  the  defendant  bank  collected  the  money 
and  paid  it  to  the  plaintiff's  agent  The  complaint  alleges 
that  between  January  28,  1909,  and  April  30,  1909,  plaint- 
iff was  the  owner  of  certain  checks  which  were  in  the  pos- 
session of  one  Kobinson,  its  agent,  at  Cuba  City,  Wiscon- 
sin, where  the  defendant  bank  is  located ;  that  the  said  agent 
without  authority  indorsed  the  checks  in  the  name  of  the 
plaintiff  and  obtained  the  money  thereon  from  the  defend- 
ant ;  that  on  April  30,  1909,  said  Eobinson  without  authority 
drew  a  draft  for  $200  upon  a  certain  mining  company,  and 
without  authority  signed  plaintiff's  name  thereto  and  deliv- 
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ered  the  same  to  the  defendant  and  obtained  the  amount 
thereof  from  said  defendant;  that  said  checks  and  draft 
amount  to  $1,910.40,  of  which  sum  plaintiff  received  only 
$1,210.40,  leaving  a  balance  of  $700  due  from  defendant  to 
plaintiff. 

The  answer  contains  certain  admissions  and  denials.  At 
the  close  of  the  evidence,  by  consent  of  parties,  the  jury  was 
discharged  and  the  case  submitted  to  the  court*  The  court 
made  the  following  findings : 

"1.  That  during  the  years  1908  and  1909  the  plaintiff 
was  a  manufacturer  of  dynamite,  with  its  principal  ofiSce  at 
Buffalo,  New  York. 

"2.  That  in  the  summer  or  early  fall  of  1908  the  plaint- 
iff appointed  one  "R.  M.  Bobinsoil  its  agent  at  Cuba  City, 
Wisconsin,  with  authority  to  sell  the  product  of  plaintiff  at 
Cuba  City  and  vicinity,  and  collect  payment  therefor  from 
the  parties  to  whom  said  product  was  sold. 

"3.  That  the  checks  described  in  the  complaint  were  checks 
given  to  the  said  S.  M.  Robinson,  as  agent  of  the  plaintiff, 
by  customers  of  plaintiff,  in  payment  of  dynamite  purchased 
of  plaintiff  through  said  agent,  R.  M.  Robinson. 

"4.  That  the  said  R.  M.  Robinson,  as  agent  of  the  plaint- 
iff, had  implied  authority  to  indorse  the  name  of  the  plaint- 
iff upon  and  cash  the  said  checks  set  forth  in  the  complaint 
of  plaintiff. 

^'5.  That  the  said  R.  M.  Robinson,  as  agent  of  the  plaint- 
iff, had  implied  authority  to  draw  the  sight  draft  set  forth 
in  the  complaint,  and  that  the  plaintiff,  with  knowledge  of 
the  act  of  its  said  agent  in  drawing  said  sight  draft,  received 
and  accepted  from  him  the  proceeds  thereof. 

"6.  That  the  defendant  acted  in  good  faith  in  cashing  said 
checks  set  forth  in  the  complaint,  without  any  knowledge  or 
information  that  to  do  so  was  contrary  to  the  wishes  or  au- 
thority of  the  plaintiff." 

The  court  concluded  that  the  defendant  was  entitled  to 
judgment  dismissing  the  plaintiff's  complaint  with  costs. 
Judgment  was  entered  accordingly^  from  which  this  appeal 
was  taken. 
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Charles  N.  Brown,  for  the  appellant,  cited,  among  other 
authorities,  2  Bolles,  Banking,  730 ;  Johnson  v.  First  Nat. 
Bank,  6  Hun,  124,  affirmed  68  N.  Y.  616 ;  Robinson  v.  Chemr 
ical  Nat.  Bank,  86  N,  Y.  404;  Schmidt  v.  Garfield  Nat. 
Bank,  138  N.  Y.  631,  19  N.  Y.  Supp.  262 ;  MiUard  v.  Nor 
tional  Bank,  3  MacArthur  (D.  C.)  54;  31  Cyc.  1336,  1341, 
1382,  1383;  1  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  987, 
1030 ;  Cummins  v.  Bewumont,  68  Ala.  204 ;  Sawyer  v.  C.  & 
N.  W.  B.  Co.  22  Wis-  403;  Hurley  v.  Watson,  68  Mich. 
531,  36  N.  W.  726;  BohaH  v.  Obeme,  36  Kan.  284, 18  Pac 
388;    Tiedeman,  Comm.   Paper,   §   77;  Mechem,   Agency, 
§§  382,  398 ;  1  Clark  &  Skyles,  Agency,  619,  652;  Jackson  P. 
M.  Co.  V.  Commercial  Nat.  Bank,  199  HL  151,  65  N.  E.  136 ; 
Hamilton  Nat.  Bank  v.  Nye,  37  Ind.  App.  464,  77  K  E. 
295 ;  Wm.  Deering  &  Co.  v.  Kelso,  74  Minn.  41,  76  N.  W. 
792 ;  Oraham  v.  U.  S.  Sav.  Inst.  46  Mo.  186 ;  Jackson  v. 
Bank,  92  Tenn.  154,  20  S.  W.  802 ;  OoodeU  v.  T.  M.  Sin- 
clair  &  Co.  112  HI.  App.  694. 
S.  E.  Smalley,  for  the  respondent. 

KsBWiK,  J.  The  only  serious  question  in  this  case  is 
whether  the  agent,  Robinson,  had  authority,  implied  or  oth- 
erwise, to  indorse  checks  made  in  favor  of  plaintiff  given  in 
payment  of  goods  sold  or  to  draw  drafts  in  the  name  of  plaint- 
iff. It  is  clear  that  the  agent  had  no  express  authority.  The 
court  below  found  that  Robinson  had  implied  authority,  and 
the  question  arises  whether  such  finding  is  supported  by  the 
evidence.  The  appellant  deals  in  explosives,  with  headquar- 
ters in  New  York.  In  the  summer  of  1908  one  Robinson  was 
employed  as  representative  of  plaintiff  at  Cuba  City,  Wiscon- 
sin, to  make  sales  of  goods.  The  goods  were  shipped  by  plaint- 
iff to  Robinson,  usually  in  carload  lots,  freight  prepaid,  ad- 
dressed to  Pltiio  Powder  Company.  The  bills  of  lading  were 
sent  to  Robinson  and  he  received  the  goods  from  the  railroad 
company,  placed  them  in  plaintiff's  magazine  at  Cuba  City, 
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sold  to  mining  companies  and  others,  and  reported  sales  to 
the  office  of  plaintiff  in  New  York,  and  invoices  were  sent  to 
the  purchasers  by  plaintiff  from  its  office.  It  was  understood 
that  the  purchasers,  generally,  should  remit  to  the  office  of 
the  plaintiff,  although  some  small  sales  were  made  for  cash 
and  the  money  collected  in  such  instances  by  Robinson.  He 
also  had  authority  to  collect  from  two  mining  companies,  who 
for  certain  reasons  desired  to  deal  directly  with  him.  It  was 
his  duty  in  all  cases  to  remit  checks  and  drafts  received  in 
payment  of  goods  to  the  plaintiff,  and  if  he  received  cash  to 
remit  that  by  draft,  but  he  had  no  authority  to  sign  the  name 
of  the  plaintiff  to  commercial  paper  in  any  case  unless  such 
authority  can  be  implied  from  the  acts  and  dealings  of  Rob- 
inson with  the  defendant  and  purchasers  of  goods.  We  find 
no  evidence  in  the  record  sufficient  to  charge  the  plaintiff 
with  notice  that  Robinson  ever  signed  its  name  to  negotiable 
paper  until  about  the  30th  of  April,  1909,  when  due  investi- 
gation was  made,  the  defalcation  discovered,  and  Robinson 
discharged.  So  that  all  checks  and  drafts,  the  proceeds  of 
which  are  claimed  in  this  action,  were  n^otiated  and  the 
name  of  plaintiff  signed  thereon  before  the  plaintiff  had 
knowledge  that  Robinson  signed  its  name  to  commercial 
paper. 

The  question,  therefore,  is  presented  whether  the  fact  that 
Robinson  acted  as  salesman  of  plaintiff,  had  possession  of 
its  goods,  and  received  checks  payable  to  plaintiff,  receipted 
for  goods  in  the  name  of  plaintiff,  collected  some  money  on 
sales  when  checks  were  not  given  payable  to  plaintiff,  re- 
ceipted for  money  collected  in  plaintiff's  name,  had  author- 
ity to  employ  help,  incur  expense  for  livery,  and  to  include 
livery  bills  in  his  account,  clothed  Robinson  with  implied  or 
apparent  authority  to  sign  the  name  of  plaintiff  to  commercial 
paper.  We  think  the  great  weight  of  authority  is  to  the  ef- 
fect that  upon  the  undisputed  evidence  in  this  case  Robin- 
son had  no  authority,  express  or  implied,  to  sign  the  name 
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of  plaintiff  to  negotiable  paper.  In  the  instant  case  the  de- 
fendant cashed  the  checks  drawn  payable  to  plaintiff  upon 
the  unauthorized  signature  by  Robinson  of  the  name  of 
plaintiff.  Robinson  also  drew  a  draft  in  the  name  of  plaint-  _ 
iff  and  obtained  the  money  thereon  without  authority.  The 
bank  therefore  became  liable  to  the  plaintiff,  the  funds  hav- 
ing been  misappropriated  by  Robinson.  Robinson  v.  Chem- 
ical Nat.  Bank,  86  N.  Y.  404;  Schmidt  v.  Garfield  Nat. 
Bank,  64  Hun,  298,  19  K  Y.  Supp.  252,  affirmed  138  N. 
Y.  631,  33  N.  E.  1084;  Hogg  v.  Snaith,  1  Taunt  347. 

Since  no  express  authority  was  given  Robinson  to  indorse  \ 
or  sign  negotiable  paper  on  behalf  of  plaintiff,  such  power  / 
must  be  shown  to  be  necessary  to  the  exercise  of  the  power  / 
conferred,  and  the  burden  was  upon  the  defendant  to  show  ) 
implied  authority.    Ame^  v.  D.  J.  Murray  Mfg.  Co.  114  Wis. 
85,  89  N.  W.  836;  Parr  v.  NoHhem  E.  M.  Co.  117  Wis. 
278,  93  K  W.  1099 ;  McDermott  v.  Jackson,  97  Wis.  64,  71, 
72  N.  W.  375;  Heath  v.  Paul,  81  Wis.  632,  51  N.  W.  876; 
Jackson  P.  Co.  v.  Commercial  Nat.  Bank,  199  IlL  161,  65 
N.  E.  136.    Third  persons  having  notice  that  they  are  deal- 
ing with  an  agent  are  bound  to  inform  themselves  of  the  ex- 
tent and  limitations  of  his  authority.     31  Cyc.  1336,  1341 ; 
Sawyer  v.  C.  &  N.  W.  It.  Co.  22  Wis.  403 ;  Hurley  v.  Vfat- 
son,  68  Mich.  531,  36  N.  W.  726 ;  Bohart  v.  Obeme,  36  Kan. 
284,  13  Pac.  388.     Tiedeman  on  Commercial  Paper,  §  77, 
states  the  rule  thus : 

"We  have  this  general  rule  that  applies  to  all  cases  of  im- 
plied agencies,  that  no  authority  will  be  implied  from  an  ex- 
press authority,  unless  it  is  positively  needful  for  the  perform- 
ance of  the  main  duties  contemplated  by  the  express  author- 
ity. .  .  •  And  the  execution  and  negotiation  of  commercial 
paper  are  considered  by  the  commercial  world  so  liable  to 
the  infliction  of  injury  on  the  principals,  if  this  authority  is 
given  to  agents, — the  general  custom  being  to  reserve  this 
power  for  personal  exercise, — that  the  presumption  of  the 
law  is  more  strongly  opposed  to  an  implied  authority  to  exe- 
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cute  and  n^otiate  commercial  paper  than  to  do  anything  else. 
Hence,  in  this  connection,  the  rule  is  strictly  enforced,  that 
the  authority  to  execute  and  indorse  bills  and  notes  as  agent 
will  not  be  implied  from  an  express  authori^  to  transact 
some  other  business,  unless  it  is  absolutely  necessary  to  the 
exercise  of  the  express  authority." 

The  authorities  very  generally  hold  that  an  agent  with  gen- 
eral authority  to  manage  the  business  of  his  principal  has 
not,  by  reason  thereof,  implied  power  to  indorse  or  execute 
n^otiable  paper.  Tiedeman,  Oomm.  Paper,  §  77 ;  Mechem, 
Agency,  §§  398,  382;  1  Clark  ft  Skyles,  Agency,  619,  652 ;  1 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  1030;  31  Oyc.  1382, 
1383,  and  cases  cited;  Jackson  P.  Co.  v.  Commercial  Nai. 
Bank,  199  ILL  161,  66  N.  E.  136;  1  Daniels,  Neg.  Inst.  (6th 
ed.)  §  297. 

The  mere  fact  that  Bobinson  had  authority  to  receive  ne- 
gotiable paper  in  payment  for  goods  sold  carried  with  it  no 
power  to  indorse  it  WiUiam  Deering  it  Co.  v.  Kelso,  74 
Minn.  41,  76  N.  W.  792 ;  Jackson  v.  Bank,  92  Tenn.  164^ 
20  S.  W.  802 ;  Graham  v.  U.  8.  8av.  Inst.  46  Mo.  186. 

We  also  desire  in  passing  to  briefly  refer  to  the  manner  in 
which  business  was  transacted  between  Bobinson  and  the 
bank.  Bobinson  opened  a  personal  account  with  the  defend- 
ant. He  had  but  very  little  money  of  his  own  to  his  credit> 
and  indorsed  checks  payable  to  plaintiff  for  large  sums  and 
placed  the  money  to  his  own  credit  in  his  personal  account 
There  can  be  no  doubt  nnder  the  evidence  but  that  the  de- 
fendant knew  that  he  was  mingling  the  plaintiff's  funds  with 
his  own  when  he  cashed  checks  throu^  the  defendant  bank 
by  signing  the  name  of  the  plaintiff  thereon  and  leaving  the 
fimds  to  his  own  credit  in  defendant  bank.  It  is  clear  from 
the  evidence  that  there  was  no  necessity  for  him,  in  the  dis- 
charge of  his  duties  as  agent,  to  indorse  the  checks  or  make 
the  si^t  draft  as  he  did  through  the  defendant  bank. 

We  shall  briefly  consider  the  principal  authorities  cited  to 
our  attention  by  counsel  for  respondent 
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81  Cyc.  1373,  atatee  the  rule  that  where  an  agent  is  em- 
ployed to  make  collections  he  is  presimied  to  be  clothed  with 
anch  powers  as  are  nsnal  and  necessary  to  insure  success  in 
collecting.  And  it  is  further  said:  ^^The  authority  of  an 
agent  employed  to  make  collections,  however,  carries  no  im- 
plied power  to  transfer  or  sell  negotiable  paper,  or  other  in- 
terest-bearing debt,  nor  to  collect  such  paper  before  matu- 
rity/' 

In  BalUton  Spa  Bank  v.  Marine  Bank,  16  Wis.  120,  a 
cashier  of  a  bank  executed  a  promissory  note  to  borrow  money 
in  the  business  of  the  bank  and  the  money  was  actually  used 
by  the  bank  in  its  business  and  the  loan  acquiesced  in  by  the 
board  of  directors.  Held,  that  the  bank  ratified  the  act  of 
the  cashier  in  giving  the  note,  which  ratification  was  equiva- 
lent to  previous  express  authority  and  the  bank  was  liable. 

Kassan  v.  NoUner,  43  Wis.  646,  holds  that  a  principal  is 
responsible  for  the  acts  of  his  agent  when  he  has  either  given 
the  authority  to  do  the  act  br  justified  the  party  dealing  with 
the  agent  to  believe  that  the  latter  had  such  authority.  To 
the  same  effect  are  Bauck  v.  Enos,  61  Wis.  660,  21  N.  W. 
825 ;  Bentley  v.  Doggett,  61  Wis.  224,  8  N.  W.  156 ;  and 
Andrews  v.  BoheHson,  111  Wis.  334,  87  N.  W.  190. 

Lorton  v.  Russell,  27  Neb.  372,  43  N.  W.  112,  is  relied 
upon  as  being  specially  in  point.  But  in  that  case  as  in  oth- 
ers relied  upon  the  rule  of  apparent  authority  and  ratification 
governed  the  case.  In  the  instant  case  there  is  not  sufficient 
evidence  to  support  the  findings  to  the  effect  that  Robinson 
had  apparent  authority  to  make  or  indorse  negotiable  paper 
in  the  name  of  plaintiff  or  that  there  was  ratification  as  re- 
gards any  of  the  paper  which  is  the  basis  of  this  action. 

Some  claim  is  made  by  counsel  for  respondent  that  plaint- 
iff ratified  the  drawing  of  the  draft  and  indorsement  of 
checks.  But  there  is  no  evidence  in  the  record  suffici^it  to 
support  a  finding  of  ratification.  The  plaintiff  had  no  knowl- 
(kdge  that  Robinson  made  the  sight  draft  or  indorsed  the 
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checks  until  its  manager  arrived  at  Cuba  City  on  or  about 
April  30,  1909,  and  the  fact  that  plaintiffs  manager  suc- 
ceeded in  obtaining  from  Robinson  on  May  1st  some  of  the 
money  unlawfully  obtained  by  him  was  no  evidence  of  rati- 
fication. 

It  is  also  insisted  that  the  fourth  finding,  denominated  a 
finding  of  fact,  not  having  been  excepted  to,  must  be  treated 
as  a  verity,  and  that  it  controls  the  case  against  the  appellant 
because  it  establishes  that  the  ag^nt,  Robinson,  had  author- 
ity to  make  the  sight  draft  and  indorse  the  checks  in  the 
name  of' the  plaintiff.  Even  conceding  for  the  purpose  of 
this  case  that  this  finding  is  a  finding  of  fact,  we  think  it 
was  sufficiently  excepted  to. 

The  question  of  implied  authority  was  directly  raised,  as 
appears  from  the  record,  by  the  exception  to  the  refusal  of 
the  requests  of  the  plaintiff  that  the  court  make  certain  find- 
ings, one  of  which  was  that  ^^The  defendant  had  no  reason 
to  believe  that  the  said  R.  M.  Robinson  had  any  authority  to 
indorse  the  name  of  the  plaintiff  on  any  of  the  checks  men- 
tioned in  the  said  complaint  or  to  draw  the  sight  draft 
therein."  This  amounted  to  a  sufficient  exception  to  the  con- 
trary finding  made  to  entitle  plaintiff  to  review  it  here.  We 
hold  that  the  fourth  and  fifth  findings  of  fact  are  against  the 
clear  preponderance  of  the  evidence. 

Counsel  for  plaintiff  requested  the  court  below  to  find  that 
Robinson  had  no  express  authority  to  indorse  the  name  of 
the  plaintiff  upon  checks,  and  that  imtil  the  29th  day  of 
April,  1909,  and  until  after  the  last  of  such  checks  had  been 
indorsed  by  Robinson  in  the  name  of  the  plaintiff,  no  officer 
of  the  plaintiff  had  any  knowledge  that  Robinson  had  in- 
dorsed the  name  of  the  plaintiff  to  any  check  or  instrument 
for  the  payment  of  money,  and  that  Robinson  as  agent  of  the 
plaintiff  had  no  express  authority  to  draw  the  sight  draft  set 
forth  in  the  complaint,  and  that  the  defendant  had  no  reason 
to  believe  that  Robinson  had  any  authority  to  indorse  the 
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name  of  the  plaintiflF  upon  any  of  the  checks  mentioned  in 
the  complaint  or  to  draw  the  si^t  draft.  Under  the  evi- 
dence produced  these  findings  should  have  been  made  and 
judgment  ordered  for  the  plaintiff. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  with  direction  to  enter  judg- 
ment for  the  plaintiff. 


McNelly,  Administratrix,  Respondent,  vs.  Mabshat.1^  Ad- 
ministrator, Appellant. 

April  9^April  29,  191$. 

Busland  and  wife:  Oifta  inter  vivos:  Certificates  of  deposit  payable 

to  wife:  Evidence. 

In  an  action  between  the  personal  representatives  of  a  husband 
and  wife,  both  deceased,  involving  the  ownership  of  certificates 
of  deposit  payable  to  the  wife,  the  evidence  (stated  in  the 
opinion),  tending  to  show  that  she  had  possession  of  snch  cer- 
tificates and  that  the  money  represented  thereby  might  have 
been  given  to  her  by  the  husband,  is  held  to  sustain  the  find- 
ing of  the  trial  court  that  the  certificates  were  her  separate 
property  and  belong  to  her  estate. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bichland 
coimty :  Geokoe  Cle:mektson,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Bancroft  dk  Johns, 
and  oral  argument  by  L.  H.  Bancroft. 

For  the  respondent  there  was  a  brief  by  Bumham  &  Black, 
and  oral  argument  by  0.  D.  Black. 

Timlin,  J.  The  findings  of  the  circuit  court  are  to  the 
effect  that  Harvey  and  Samantha  Marshall,  he  a  widower 
with  children,  and  she  a  widow  with  children,  were  married 
about  thirty-five  years  ago,  resided  together  up  to  the  time 
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of  her  death  upon  a  farm  in  Richland  county  belonging  to 
Harvey,  and  accumulated  considerable  property  and  money. 
There  was  no  issue  of  this  marriage.  She  died  intestate  June 
1,  1911,  he  died  intestate  January  12,  1912,  and  after  her 
death  there  was  found  in  her  possession  seven  certificates  oi 
deposit  on  certain  local  banks,  six  of  which  were  payable  to 
Samantha  and  one  to  Harvey  or  Samantha  MarsbalL  In  this 
suit  by  her  administratrix  against  his  administrator  the  cir^ 
cuit  court  gave  judgment  in  favor  of  the  former  and  against 
the  latter,  entitling  the  former  to  the  amount  of  these  six 
certificates  and  half  of  the  seventh,  aggr^ating  $8,706. 

It  is  contended  on  this  appeal  that  the  prima  facie  case  of 
ownership  made  by  the  written  instrument  is  overcome  by 
evidence  (1)  that  at  the  time  of  marriage  Samantha  had  no 
separate  estate  or  property;  (2)  that  the  money  represented 
by  these  certificates  is  the  avails  of  farm  products  or  live 
stock  from  the  farm  owned  by  Harvey;  (8)  that  this  money 
was  by  consent  of  Samantha  assessed  to  Harvey;  (4)  that 
Harvey  was  quite  illiterate  and  remained  at  home,  while 
Samantha  transacted  most  of  the  business  and  especially  at- 
tended to  the  deposits  in  the  banks  and  to  the  renewals  of  the 
certificates  of  deposit  during  the  thirteen  years  covered  by 
these  deposits ;  she  had  made  some  of  them  in  her  name,  some 
in  the  name  of  Harvey  Marshall,  and  some  of  them  in  the 
name  of  Harvey  or  Samantha  Marshall,  but  at  last  had  re- 
newed six  of  them  in  her  name;  (6)  after  her  death  Harvey 
went  to  the  banks  and  desired  to  cash  the  certificates,  where 
he  was  informed  that  the  certificates  were  in  Samantha's 
name;  (6)  that  there  is  no  evidence  that  Samantha  made  any 
claim  to  own  these  certificates  during  her  life,  nor  did  her 
heirs  after  her  death  until  it  was  learned  that  they  were  in 
her  name;  (7)  that  the  finding  of  the  circuit  court  that  she 
had  possession  of  the  certificates  is  not  supported  by  evidence ; 
(8)  that  Samantha  said  to  one  of  the  officers  of  one  bank, 
sometime  before  the  last  renewal  in  her  name,  that  she 
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wanted  the  deposits  made  so  that  either  she  or  her  husband 
could  draw  the  money,  and  that  her  husband  was  not  able 
to  transact  business  and  she  did  it  for  him;  (9)  hence  a  con- 
clusion that  she  was  acting  as  the  agent  of  her  husband  in 
making  the  deposits  originally  and  could  not  therefore  make 
title  to  this  money  as  against  him  or  his  heirs. 

The  case  is  a  close  one.  The  probative  efFect  of  a  fact, 
like  the  ornamental  effect  of  a  jewel,  is  much  affected  by  its 
setting.  Therefore  analysis  is  not  always  a  reliable  test. 
This  is  particularly  noticeable  in  fraud  cases,  where  each 
fact  detached  and  alone  might  have  a  probative  value  equal 
to  zero;  but  grouped  and  set  as  the  facts  actually  occurred 
may  convincingly  establish  fraud.  It  however  applies  in  a 
greater  or  less  degree  to  all  evidence.  Keeping  this  in  mind 
the  following  analytical  treatment  will  not  mislead:  (1), 
(2),  (4),  and  (6)  have  little  probative  force.  We  could  al- 
most as  well  say  that  they  indicate  a  reason  for  Harvey  mak- 
ing a  gift  as  to  say  that  they  negative  a  gift;  (8)  is  not  sig- 
nificant because  the  statute  then  in  force  (sec  1044,  Stats. 
1898)  provided  that  the  money  of  the  wife  might  be  assessed 
to  the  husband.  (6)  This  is  weakened  by  the  fact  that  there 
was  no  occasion  calling  for  the  assertion  of  any  claim  of  own- 
ership upon  her  part.  (7)  We  find  some  evidence  tending  to 
support  the  conclusion  that  she  had  possession  of  the  certifi- 
cates. These  certificates  were  kept. with  deeds,  tax  receipts, 
and  other  papers  in  a  box  at  the  home  of  the  old  couple,  pre- 
sumably accessible  to  both,  but  found  after  the  death  of 
Samantha  by  her  daughter,  and  by  the  latter  delivered  to 
Harvey.  (6)  and  (8)  tend  to  disprove  a  gift;  and  (9)  is  an 
argumentative  inference  from  the  situation  and  circimi- 
stances  which  assumes  the  whole  controversy  in  favor  of  de- 
fendant. On  the  other  hand,  in  addition  to  the  written  in- 
struments there  is  the  fact  that  the  moneys  in  question  were 
the  product  of  the  joint  industry  and  self-denial  of  both  hus- 
band and  wife  exerted  in  the  operation  and  management  of 
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his  farm ;  the  fact  that  the  marital  relations  were  happy ;  that 
Harvey  left  an  estate,  exclusive  of  these  certificates  of  de- 
posit in  question,  of  the  value  of  $28,000;  that  he  made  nc 
other  provision  for  her,  and  of  course  did  not  know  whict 
would  die  first,  and  that  the  earliest  certificate,  which  was 
issued  on  January  18,  1898,  was  issued  to  her.  In  this  stale 
the  wife  by  statute  may  receive  property  by  gift  from  her 
husband.  Sec  2342,  Stats.  What  arrangement  with  regard 
to  this  money  existed  between  husband  and  wife,  both  miw 
deceased,  can  never  be  definitely  ascertained.  We  are  not  to 
presume  that  she  was  guilty  of  fraud.  Whether  this  was  a 
gift  inter  vivos  or  a  series  of  gifts  of  different  amounts  made 
when  she  deposited  money  in  her  name  or  when  she  renewed 
the  certificates  in  her  name  which  were  formerly  in  the  name 
of  both,  no  one  can  now  determine  with  any  degree  of  cer- 
tainty. No  one  can  say  whether  Harvey  knew  that  she  had 
made  the  deposits  or  renewed  the  certificates  of  deposit  in  her 
name  and  acquiesced  therein  with  the  intention  that  she 
should  own  the  money.  Under  such  circumstances  the  writ- 
ten instruments,  with  the  finding  of  the  circuit  court  in  their 
favor,  are  entitled  to  great  weight,  and  we  are  not  convinced 
that  the  judgment  should  be  reversed  for  failure  of  proof. 
The  following  cases  deal  with  somewhat  similar  situations: 
Qualtersa  Edaie,  147  Pa.  St.  124,  23  Atl.  348;  Ctummings 
V.  Friedman,  65  Wis.  183,  26  N.  W.  575 ;  Mains  v.  Webbers 
Estate,  131  Mich.  213,  91  N.  W.  172;  Crosettis  Estate,  211 
Pa.  St.  490,  60  Atl.  1081. 

By  the  Court. — Judgment  affirmed* 
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Wnx  OF  Young  :  Gale  and  another,  Respondents,  vs.  Free- 

KAK  and  another.  Appellants. 

AprU  9^April  29, 191$. 

WilU:  Probate:  Date  of  execution:  Mental  capacity:  Place  of  sign- 
in0:  Revocation:  Double  signature:  Obliteration  of  one, 

1.  In  a  proceeding  for  probate  of  a  will,  the  evidence  Is  held  to  sus- 

tain a  finding  by  the  trial  court  that  a  subsequent  will  (which 
was  lost)  was  not  executed  by  the  testator  until  after  June  25, 
1903,  at  which  time,  by  reason  of  injuries,  he  became  mentally 
incompetent 

2.  The  fact  that  the  testator's  signature  follows  instead  of  precedes 
.  the  attestation  clause  does  not  invalidate  a  will. 

8.  Where  a  wlU  was  regularly  signed  and  sealed  by  the  testator  at 
the  end  of  the  attestation  clause,  and  such  signature  was  duly 
witnessed,  the  fact  that  a  signature  above  the  attestation  clause 
was  at  some  time  wholly  or  partially  obliterated  does  not  prove 
a  revocation. 

Appeal  from  a  judgment  of  the  circuit  court  for  Trem- 
pealeau county :  James  O'Neill,  Judge.    Affirmed. 

The  testator,  Wm.  M.  Young,  made  three  wills  in  his  life- 
time. The  first  was  a  holographic  will  dated  January  8, 
1903.  On  January  26,  1906,  he  executed  another  will 
drawn  by  George  Gale.  Some  time  after  January  8,  1903, 
he  executed  another  will  which  was  drawn  by  one  Arnold. 
This  will  is  lost  and  its  date  is  uncertain. 

The  will  of  January  26,  1906,  was  refused  probate  be- 
cause made  when  the  testator  was  of  unsound  mind.  The 
will  of  January  8,  1903,  was  then  offered  and  admitted  to 
probate,  and  it  is  from  a  judgment  of  the  circuit  court  af- 
firming the  judgment  of  the  county  court  admitting  this  will 
to  probate  that  the  contestants  appeal.  The  court  found  that 
on  June  25,  1903,  Young  received  a  severe  fall  and  that 
thereafter  he  was  mentally  incompetent  to  make  a  will.  It 
was  further  found  that  up  to  that  time  he  had  sufficient  men- 
tal capacity  to  dispose  of  his  property  by  will.  No  excep- 
tion to  these  findings  is  taken  by  either  party. 
Vol.  153  —  22 
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The  contestants  claim  that  the  will  drawn  by  Arnold  was 
executed  prior  to  February  13,  1903,  when  the  testator  was 
of  sound  mind,  and  that  it  contained  a  clause  revoking  all 
former  wills  made  by  him.  The  contents  of  this  will  are  not 
very  satisfactorily  established.  The  court  found  that  it  wag 
not  proven  that  the  will  drawn  by  Arnold  contained  a  revo- 
cation clause,  and  also  found  that  this  will  was  executed 
sometime  after  Jime  25,  1903,  when  the  testator  was  found 
to  be  of  unsound  mind. 

For  the  appellants  there  was  a  brief  by  A.  T.  Twesme  and 
Webber  &  Lees,  and  oral  argument  by  Edward  Lees. 

For  the  respondent  Oale  there  was  a  brief  by  EJeem  &  Eg- 
gum;  for  the  respondent  Arnold  a  brief  by  J.  H.  Hawthorne; 
and  the  cause  was  argued  orally  by  0.  J*  Eggum. 

Barnes,  J.  For  convenience  the  will  drawn  by  Mr.  Arn- 
old for  the  testator  will  be  referred  to  as  the  Arnold  will. 
The  appellants  insist  that  the  finding  that  this  will  was  ex- 
ecuted after  June  25,  1903,  is  against  the  clear  preponder- 
ance of  the  evidence  and  should  be  set  aside  *,  that  the  same 
is  true  in  reference  to  the  finding  that  such  will  did  not  con- 
tain a  revocation  clause;  that  the  will  of  January  8,  1903, 
was  canceled,  and  that  it  is  so  indefinite  that  the  testator^s  in- 
tent cannot  be  ascertained  from  it. 

If  the  finding  that  the  Arnold  will  was  executed  after  June 
25,  1903,  has  sufficient  support  in  the  testimony,  it  is  imma- 
terial whether  it  contained  a  revocation  clause  or  not,  because 
concededly  Young  had  not  sufficient  mentality  to  make  a  valid 
will  after  that  time. 

The  witness  Halderson  testified  that  he  saw  and  read  the 
Arnold  will  on  February  13,  1903.  He  fixes  the  date  by  the 
recital  of  circumstances  which  would  indicate  that  he  could 
not  be  mistaken,  although  the  transaction  took  place  about 
eight  years  before  he  testified.  He  is  corroborated  by  the  wit- 
ness Wason,  and  there  was  at  least  one  other  transaction  tea- 
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tified  to  which  tended  to  corroborate  the  evidence  of  these  wit- 


There  were  no  other  witnesses  who  were  able  to  give  any 
direct  and  positive  evidence  as  to  when  the  will  was  executed. 
But  a  number  of  persuasive  facts  were  testified  to  which 
strongly  tended  to  show  that  the  will  was  not  executed  until 
after  June  25th.    It  would  serve  no  useful  purpose  to  detail 
these  facts.    The  court  evidently  disbelieved  the  evidence  of 
Halderson  and  Wason.     The  testimony  of  Halderson  was 
tainted  with  suspicion,  to  say  the  least.     His  manner  and 
demeanor  on  the  stand  mi^t  well  have  convinced  the  trial 
judge  that  he  was  not  a  truthful  witness.  There  was  an  abun- 
dance of  facts  testified  to  from  which  the  inference  might  have 
been  drawn  that  Young  was  insane  when  the  Arnold  will  was 
made  and  that  it  was  made  after  June  25th.    We  say  this 
without  any  desire  to  criticise  Mr.  Arnold  for  drafting  a  will 
for  an  insane  man.    For  a  time  he  refused  to  draw  the  will 
because  he  did  not  think  Young  competent^  but  finally  acted 
after  repeated  requests,  to  get  rid  of  the  annoyance  Young 
was  causing  him.    We  do  not  feel  that  the  finding  of  the  trial 
court  should  be  set  aside.    The  evidence  was  such  that  a  find- 
ing either  way  on  the  question  would  not  be  disturbed  in  this 
court 

The  will  of  January  8,  1903,  was  written  by  the  testator 
on  a  single  page  of  legal  cap  paper  except  that  part  of  the  at- 
testation clause  was  carried  over  onto  the  second  page.  The 
will  was  signed  on  the  first  page  in  the  proper  place  before 
the  attestation  clause,  and  the  signature  was  at  some  time  ob- 
literated or  partially  so.  The  appellant  argues  that  this  ic 
itself  was  a  revocation  of  the  wilL  We  do  not  think  so.  The 
will  was  r^ularly  signed  and  sealed  at  the  end  of  the  attesta- 
tion clause.  The  witnesses  to  the  will  testify  that  this  is  the 
signature  which  they  were  called  upon  to  witness  and  which 
they  did  witness.  They  further  testify  that  they  did  not  see 
the  first  page  of  the  will  or  know  its  contents,  and  the  infer- 
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ence  is  strong  that  the  doctor  did  not  want  them  to  see  this 
portion  of  the  will  and  for  this  reason  obliterated  the  signa- 
ture which  he  had  made  on  the  £rst  page  and  then  signed  on 
the  second.  If  otherwise  properly  executed,  published,  and 
declared,  the  fact  that  the  signature  followed  instead  of  pre- 
ceded the  attestation  clause  would  not  invalidate  the  wilL 
And  where  we  have  an  obliterated  signature  which  was  not 
witnessed  and  an  admittedly  genuine  one  not  tampered  with 
which  was  duly  witnessed,  the  obliterated  signature  does  not 
prove  revocation.    In  re  Wood^s  Will,  11  N.  Y.  Supp.  157. 

As  to  the  claim  that  the  will  is  so  indefinite  and  imcertain 
that  the  testator's  intent  cannot  be  ascertained  from  it,  we 
express  no  opinion.  The  proper  time  to  test  that  question  is 
after  the  will  is  admitted  to  probate. 

By  the  Court. — Judgment  affirmed. 


HoTOHKiss,  Administrator,  AppeUant,  vs.  Green  Bay  & 
Westeen  BAHiROAD  Company,  Respondent. 

April  9— April  29, 191S. 

Negligence:  Evidence:  Verdict  based  on  conjecture:  Railroads:  Run' 
ning  over  child  on  track:  Break  in  fence. 

1.  Where  there  is  no  direct  evidence  of  how  an  accident  occurred^ 

and  the  circumstances  are  as  clearly  consistent  with  the  theory 
of  a  nonactionable  cause  as  a  cause  that  is  actionable,  no 
foundation  exists  for  a  finding  of  negligence. 

2.  In  an  action  against  a  railway  company  for  the  death  of  a  six- 

year-old  child  run  over  by  a  gravel  train,  where  there  was  some 
evidence  of  a  board  being  broken  from  a  gate  leading  onto  de- 
fendant's right  of  way  near  where  the  accident  occurred,  but 
none  that  the  deceased  entered  through  such  break,  and  a  con- 
jecture that  he  did  so  enter  had  no  greater  probability  to  sus- 
tain it  than  that  he  entered  through,  under,  or  over  the  fence 
at  some  other  point,  a  finding  by  the  jury  that  the  child  got 
upon  the  track  by  reason  of  the  broken  board  in  the  gate  was 
unwarranted. 
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3.  It  appeared  in  such  case  that  the  train  consisting  of  seventeen 
loaded  cars  was  running  slightly  down  grade  at  a  speed  of 
twenty  miles  an  hour;  that  the  trainmen  saw  the  deceased 
lying  upon  the  track  after  rounding  a  curve  about  500  feet 
distant,  but  were  unable  to  distinguish  his  body  as  that  of  a 
human  being  until  half  that  distance  was  passed,  when  every 
effort  was  made  to  stop  the  train  without  avail;  and  that  one 
of  the  brakemen  climbed  down  and  attempted  to  shove  him  oft 
the  track  but  was  too  late.  The  evidence  further  tended  to 
show  that  the  engine  and  brakes  had  been  recently  inspected 
and  were  in  good  condition;  that  the  deceased  lay  upon  the 
track  without  movement,  paying  no  attention  to  shouts  or  to 
the  bell  and  whistle;  and  that  his  face  was  white  like  the  face 
of  the  dead.  Held,  that  there  was  no  support  for  a  finding 
that  the  defendant's  servants  in  charge  of  the  train  were  want- 
ing in  ordinary  care  in  the  operation  and  management  of  the 
same. 

Appeal  from  a  judgment  of  the  circuit  court  for  Trempea- 
leau county :  E.  C.  Higbee,  Circuit  Judge.     Affirmed. 

Action  to  recover  damages  for  the  death  of  John  Wainorek, 
a  child  six  years  of  age,  who  was  run  over  by  defendant's 
gravel  train,  under  circumstances  stated  in  the  opinion.  The 
jury  found  (1)  that  there  was  a  section  of  a  board  broken  out 
of  the  gate  of  the  fence  on  the  south  side  of  defendant's  right 
of  way  at  the  point  in  question  at  the  time  of  the  accident ;. 
(2)  that  it  had  been  broken  out  of  the  gate  a  sufficient  length 
of  time  to  have  enabled  the  defendant  in  the  exercise  of  ordi- 
nary care  to  have  discovered  and  repaired  the  same  before  the 
time  of  the  accident;  (3)  that  John  Wainorek  got  upon  the 
defendant's  track  by  reason  of  the  broken  board  in  the  gate ; 
(4)  that  he  was  not  dead  at  the  time  he  was  struck  by  defend- 
ant's train;  (6)  that  defendant's  servants  in  charge  of  the 
train  were  wanting  in  the  exercise  of  ordinary  care  in  the  op- 
eration  and  management  thereof;  (6)  that  such  want  of  ordi- 
nary care  was  a  proximate  cause  of  the  death  of  John  Wain- 
orek; (7)  that  the  deceased  was  wanting  in  the  exercise  of  or- 
dinary care  which  contributed  to  his  death;  (8)  that  his  par- 
ents were  wanting  in  the  exercise  of  ordinary  care  which  con- 
tributed to  his  death;  and  (9)  damages  in  the  sum  of  $500.. 
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From  a  judgment  in  favor  of  the  defendant  entered  upon 

the  verdict  the  plaintiff  appealed. 

O.  0.  Linderman  and  John  F.  Kidig,  for  the  appellant 
For  the  respondent  there  was  a  brief  by  Qaveney  <§  Barlow, 

and  oral  argument  by  John  C.  Owveney. 

ViNjE,  J.  Counsel  for  plaintiff  state  in  their  brief  that 
"the  sole  question  submitted  to  the  court  is,  Was  there  any 
evidence  to  sustain  the  findings  of  the  jury  that  either  the 
plaintiff's  intestate,  John  Wainorek,  or  his  parents,  were 
wanting  in  any  ordinary  care  that  contributed  to  the  death  of 
plaintiff's  intestate  ?"  This  is  no  doubt  an  interesting  ques- 
tion under  the  evidence  in  the  case,  but  before  it  can  be  reached 
by  the  court  the  defendant's  negligence  must  be  established  to 
be  the  proximate  cause  of  the  death  of  J(^  Wainorek.  For 
if  there  was  no  negligence  on  the  part  of  the  defendant,  or  if 
there  was,  but  it  cannot  be  said  with  reasonable  certainty  that 
such  negligence  was  the  proximate  cause  of  the  injury,  then 
no  liability  follows.  A  careful  perusal  of  all  the  testimony 
in  the  case  satisfies  us  that  it  does  not  support  the  third  and 
fifth  findings  of  the  jury. 

The  parents  of  deceased  lived  about  twenty  rods  south  of 
defendant's  railroad  track,  which  at  the  point  in  question  runs 
substantially  east  and  west  From  the  house  to  the  railroad 
track  there  is  a  fairly  well  beaten  path  leading  to  a  gate  on  the 
south  side  of  the  track  and  a  corresponding  gate  on  the  north 
side  thereof.  These  two  gates  give  access  to  a  pasture  lying 
north  of  the  railroad.  The  path  stops  at  the  north  gate. 
The  evidence  does  not  disclose  who  occupied  or  used  the  pas- 
ture. At  about  4  o'clock  in  the  afternoon  of  July  31,  1910, 
the  deceased  came  to  the  field  of  a  neighbor,  Mr.  Bessler,  who 
was  cutting  grain  about  forty  rods  south  of  the  raiboad  track, 
and  inquired  for  Mr.  Bessler's  boys,  stating  that  he  wanted  to 
play  with  thenL  He  was  told  that  they  had  to  work,  and 
Mr.  Bessler  next  saw  him  in  his  field  up  towards  the  railroad 
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track,  and  did  not  see  him  again  until  after  the  accident^ 
which  occurred  ahout  twenty-five  minutes  later.  Neither  the 
father  nor  mother  of  the  deceased  gave  any  testimony  as  to 
the  whereabouts  of  the  boy  on  the  afternoon  of  his  death. 
The  defendant  was  running  a  gravel  train  west  from  White- 
hall to  Arcadia  at  a  rate  of  about  twenty  miles  an  hour.  It 
consisted  of  about  seventeen  loaded  cars.  The  engine  was 
headed  east  pulling  the  cars  behind  it  On  the  front  of  the 
tender  were  two  brakemen  acting  as  lookouts.  It  was  slightly 
down  grade  where  the  accident  occurred.  About  800  or 
1,000  feet  east  therefrom  was  a  deep  cut,  and  a  curve  in  the 
track  extending  about  500  feet  west  from  the  mouth  of  the 
cut.  This  train  with  the  same  crew  had  been  hauling  gravel 
over  the  track  for  two  or  three  weeks  previous  to  the  time 
of  the  accident.  The  two  brakemen  and  the  roadmaster, 
Mr.  White,  who  was  in  the  engine  looking  ahead,  noticed  an 
object  upon  the  track  when  about  500  feet  away  from  it  as 
soon  as  it  became  visible  from  the  curve.  When  the  train 
crew  first  discovered  the  object  upon  the  track  the  brakeman 
and  engineer  thought  it  was  a  chimk  of  sod  that  had  fallen 
from  previous  loads  hauled  over  the  road.  The  roadmaster, 
Mr.  White,  said  it  looked  to  him  as  though  it  was  a  bird^ 
crow,  or  some  object  of  that  kind.  He  could  not  distinguish 
it  as  the  body  of  a  human  being.  The  train  was  about  250 
feet  away  from  the  boy  before  any  of  the  members  of  the 
crew  were  able  to  recognize  the  object  as  a  human  being. 
John  Goman,  one  of  the  brakemen,  who  acted  as  a  lookout,first 
saw  it  was  a  boy  and  he  said  the  train  was  then  about  200  to 
250  feet  away.  As  soon  as  he  discovered  it  was  a  child  he 
gave  the  engineer  a  signal  to  stop.  The  engineer  threw  the 
steam  off  the  cylinder,  used  the  emergency  application  of  the 
air-brake,  blew  the  whistle,  and  rang  the  bell.  He  applied 
all  the  air  there  was  and  used  every  possible  means  to  stop  the 
train  in  the  shortest  distance.  The  brakeman  John  Gk>man 
^^ollered"  when  he  saw  the  child  was  not  making  any  move 
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of  any  kind,  and  took  a  chunk  of  coal  and  threw  it  at  the  boy. 
The  chunk  struck  the  ground  about  a  foot  and  a  half  away 
from  the  boy  and  kind  of  rolled  up  against  him,  but  he  made 
no  movement  of  any  kind.  The  brakeman  Skiporski,  after 
signaling  the  engineer  to  stop,  slid  down  off  the  tender  and 
onto  the  track,  and  tried  to  knock  the  boy  off  the  track  with 
his  feet,  but  he  was  too  late. 

As  near  as  can  be  ascertained  from  the  testimony  of  the 
train  crew,  who  were  the  only  ones  that  saw  deceased  on  the 
track,  his  head  and  body  were  lying  directly  outside  of  the 
south  rail,  with  his  legs  crossed  and  resting  on  the  south  rail, 
on  the  calf  of  one  of  his  legs  just  below  the  knee.  His  knees 
were  drawn  up  over  the  rail,  and  he  was  lying  about  twenty 
feet  west  of  the  gates.  He  had  on  short  pants,  a  light  shirt, 
and  was  barefoot.  They  all  testified  that  he  made  no  move- 
ment whatever  as  the  train  approached  him,  and  that  the  color 
of  his  face  was  the  color  of  a  dead  person.  The  train  was  not 
stopped  until  the  engine  and  cars  had  run  over  him.  The 
crew  hurried  back  and  found  the  boy  dead.  There  was  no 
movement  or  muscular  action  of  any  kind  that  they  could  as- 
certain, and  very  little  flow  of  blood.  He  was  found  with  one 
leg  cut  off  and  the  body  cut  in  two  above  the  hips.  The  testi- 
mony further  showed  that  defendant's  engine  had  been  re- 
cently inspected  and  that  it  and  the  air-brakes  were  in  good 
working  order.  The  deceased  was  an  active,  healthy  boy,  six 
years  one  month  and  nineteen  days  old  at  the  time  of  his 
death,  and,  so  far  as  appears,  of  average  intelligence  for  a 
boy  of  that  age. 

The  jury  found  that  the  boy  entered  the  track  by  reason  of 
the  broken  board  in  the  gate.  There  is  a  sharp  conflict  as  to 
whether  or  not  there  was  a  broken  board  therein  previous  to 
the  boy's  death,  many  witnesses  testifying  that  there  was  none 
until  a  part  of  one  was  taken  off  for  the  purpose  of  making  a 
stretcher  for  the  body  after  the  coroner's  inquest.  But  the 
finding  that  a  board  was  broken  off  before  his  death  is  sup- 
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ported  by  evidence  and  cannot  be  set  aside.     We  fail,  how- 
ever, to  find  any  testimony  that  tends  to  show  that  the  boy 
entered  the  track  through  the  break  in  the  gate,  much  less  by 
reason  thereof.     Ressler,  who  saw  him  last  before  he  came 
upon  the  track,  said  the  boy  was  on  the  field  of  grain  he  was 
cutting  up  towards  the  railroad  track,  but  whether  near  or 
far  from  the  gate  the  evidence  does  not  disclose.     This  was 
about  twenty-five  minutes  before  the  accident     That  a  boy 
six  years  old  would  find  no  diflSculty  in  getting  through  an 
ordinary   fence   is  self-evident.      The  gate,   if  entire  and 
closed,  would  have  presented  no  obstacle  to  him  had  he  de- 
sired to  enter  the  trad^.     So  it  cannot  be  said  with  any  rea- 
sonable degree  of  certainty  that  the  deceased  entered  the  track 
throu^  or  by  reason  of  the  hole  in  the  gate.     It  is  mere  con- 
jecture that  he  did  so,  and  a  conjecture  that  has  no  more 
probabili^  to  sustain  it  than  that  he  entered  through,  under, 
or  over  the  fence  at  another  point.     Verdicts  cannot  rest  upon 
mere  conjecture  or  possibilities.     CoUins  v.  Janesville,  99 
Wis.  464,  76  N.  W.  88 ;  Hyer  v.  Janesville,  101  Wis.  371,  77 
N.  W.  729;  Wing  v.  Stackhouse,  143  Wis.  343,  345,  127  N. 
W.  966;  Houg  v.  Oirard  L.  Co.  144  Wis.  337,  348,  129  N. 
W.  633 ;  Marcott  v.  M.,  8t.  P.  dk  8.  S.  M.  B.  Co.  147  Wis. 
216,  133  N.  W.  37 ;  Zuwodniceh  v.  Higgins  8.  &  A.  Co.  161 
Wis.  118, 138  N.  W.  48 ;  Kaszubowski  v.  Johnson  8.  Co.  161 
Wis.  149,  138  N.  W.  64.    In  Hyer  v.  Janesville,  supra,  the 
authorities  on  this  subject  are  collected  and  discussed,  and  it 
was  there  said: 

"The  principle  of  law  does  not  admit  of  question  or  excep- 
tion, that  where  there  is  no  direct  evidence  of  how  an  acci- 
dent occurred,  and  the  circumstances  are  as  clearly  consistent 
with  the  theory  that  it  may  be  ascribed  to  a  cause  not  action- 
able as  to  a  cause  that  is  actionable,  it  is  not  within  the  prov- 
ince of  the  jury  to  guess  where  the  truth  lies  and  make  that 
the  foundation  for  a  verdict." 

There  is  likewise  no  evidence  whatever  to  support  the  find- 
ing that  defendant's  servants  in  charge  of  the  train  were 
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wanting  in  the  exercise  of  ordinary  care  in  the  operation  and 
management  thereof.  They  were  running  a  gravel  train  of 
seventeen  loaded  cars  on  a  slightly  down  grade  at  the  rate  of 
abont  twenty  miles  an  honr.  That  the  engine  was  headed 
towards  the  train  so  the  tender  was  ahead  is  not  an  unusual 
method  of  running  such  trains.  Two  brakemen  sitting  on 
the  front  of  the  tender  acted  as  lookout,  and  they  discovered 
the  object  on  the  track  as  soon  as  the  train  rounded  the  curve 
sufficiently  for  them  to  do  so.  Almost  immediately  after- 
ward the  engineer  and  Mr.  White  discovered  it  also;  but  all 
thought  it  was  an  inanimate  object — or  a  bird  of  some  kind. 
The  brakemen  testified  they  kept  their  eyes  upon  it,  and  as 
soon  as  they  saw  it  was  a  human  being  they  gave  the  signal 
to  the  engineer,  who  at  the  same  time  discovered  that  the  ob- 
ject was  a  boy.  The  steam  was  then  shut  off,  the  air-brakes 
applied,  bell  rung,  and  whistle  sounded.  As  before  stated, 
the  trainmen  did  everything  in  their  power  to  avert  the  acci- 
dent after  they  discovered  that  a  himian  being  was  upon  the 
track.  When  the  position,  immobility,  and  size  of  the  boy  is 
taken  into  account  it  is  not  strange  that  they  came  within 
about  200  feet  of  him  before  they  were  able  to  tell  that  the 
object  on  the  track  was  a  boy  and  not  a  piece  of  sod  or  some 
other  inanimate  thing. 

Having  reached  the  conclusion  that  the  negligence  of  the 
defendant  in  maintaining  a  broken  gate  cannot  with  any  rea- 
sonable certainty  be  found  to  be  the  proximate  cause  of  the 
boy's  death,  and  that  the  finding  of  negligence  in  the  opera- 
tion of  the  train  is  not  supported  by  the  evidence,  it  follows 
that  there  is  no  liability  on  the  part  of  the  defendant,  irre- 
spective of  the  contributory  negligence  of  the  deceased  or  his 
parents.  The  case  is  a  peculiar  one,  and  leaves  upon  our 
minds  the  impression  of  an  unexplained  mystery. 

By  the  Cottrt. — Judgment  affirmed. 
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Qn-Piw,  Respondent,  vs.  Matchett,  imp.,  Appellant 

AprU  10— April  29, 191$. 

FrauatOent  conveyamcet:  Intent:  Knowledge  of  vendee:  Evidence: 

Conditional  eale. 

1.  The  qnestlon  being  wbetber  a  sale  of  peraonal  property  to  de- 

fendant was  void  under  sec  2320,  Stats.,  because  made  with 
Intent  to  defraud  the  plaintiff,  evidence  of  statements  made  by 
the  vendor  before  the  transfer,  tending  to  prove  a  fraudulent 
Intent  on  his  part*  was  admissible  for  that  purpose,  although 
the  statements  were  not  made  in  defendant's  presence. 

2.  Findings  by  the  Jury  in  such  case  that  at  the  time  he  bought  the 

property  defendant  had  notice  of  the  vendor's  fraudulent  In- 
tent and  also  of  an  unfiled  contract  for  the  sale  of  the  property 
by  plaintiff  to  said  vendor  by  the  terms  of  which  the  title  was 
to  remain  In  the  plaintiff,  are  held  to  be  supported  by  the  evi- 
dence. 

3.  Actual  knowledge  on  defendant's  part  of  his  vendor's  fraudulent 

Intent  or  of  plalntlfT's  title  need  not  be  shown  in  such  a  case, 
it  being  sufficient  to  show  that  he  had  knowledge  which  should 
have  put  him  upon  inquiry  and  that  such  Inquiry  would  have 
led  to  discovery  of  the  facts. 

Appeal  from  a  judgment  of  the  circuit  court  for  Trempea- 
leau county :  K  C.  Hiobee,  Circuit  Judge.     Affirmed. 

This  is  an  action  for  the  conversion  of  a  weekly  newspaper 
printing  plant  at  Osseo,  Wisconsin,  consisting  of  type,  presses, 
a  typesetting  machine,  etc,  alleged  to  be  worth  $3,000.  The 
property  was  sold  and  possession  thereof  delivered  April  27, 

1911,  by  the  plaintiff  to  one  Carpenter,  and  a  conditional 
contract  of  sale  executed,  by  the  terms  of  which  plaintiff 
agreed  to  transfer  the  property  by  bill  of  sale  to  Carpenter  or 
his  assigns  upon  payment  of  $3,500  as  follows:  $500  down, 
and  $500  on  the  1st  of  January  of  each  year,  beginning  with 

1912,  until  the  full  sum  of  $3,500  was  paid ;  and  in  case  of 
default  in  any  payment  the  contract  was  to  be  deemed  termi- 
nated and  the  plaintiff  to  have  the  right  of  immediate  posses- 
sion of  the  property.     This  contract  was  never  filed  with  the 
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village  clerk,  as  required  by  sec  2317,  Stats.  Carpenter 
made  the  cash  payment  of  $500,  and  paid  $120  interest  Janu- 
ary 4,  1912,  but  made  no  further  payments.  On  the  27th 
day  of  January,  1912,  Carpenter  sold  the  property  to  the  de- 
fendant Matchett  for  $1,500,  of  which  $500  was  paid  down 
and  two  notes  given  for  the  balance.  Matchett  took  posses- 
sion on  the  same  day  and  claims  to  own  the  same. 

The  jury,  by  special  verdict,  found  as  facts  (1)  that  the 
sale  from  Carpenter  to  Matchett  was  made  with  intent  on 
Carpenter's  part  to  hinder,  delay,  and  defraud  the  plaintiff; 
(2)  that  Matchett  had  notice  of  such  intent  when  he  pur- 
chased; (3)  that  Matchett  had  notice  of  the  plaintiffs  con- 
tract when  he  purchased;  (4)  that  the  reasonable  value  of  the 
property  January  27,  1912,  was  $2,100.  The  circuit  court 
ordered  a  new  trial  unless  the  plaintiff  remitted  all  damages 
in  excess  of  $1,750.  Such  remission  having  been  made,  judg- 
ment for  that  sum  and  costs  was  rendered,  and  the  defendant 
appeals. 

S.  O.  OUinan,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Linderman  &  Jed- 
ney,  and  oral  argument  by  G.  0.  Linderman. 

WiNBLow,  C.  J.  The  plaintiff  claimed  that  Matchett,  at 
the  time  of  his  purchase,  had  notice  of  the  existence  of  the 
contract  reserving  title  in  the  plaintiff,  and  also  claimed  that 
Carpenter's  purpose  in  making  the  sale  to  Matchett  was  to 
defraud  the  plaintiff,  and  that  Matchett  had  knowledge  of 
such  purpose.  In  either  case  the  defendant's  title  to  the 
goods  was  invalid  as  to  the  plaintiff.     Sees.  2317,  2320,  Stats. 

The  jury  foimd  that  both  claims  had  been  established  by 
the  evidence.  If  these  results  were  reached  without  preju- 
dicial error  the  judgment  must  stand.  We  have  found  no 
such  errors.  It  is  claimed  that  it  was  error  to  receive  evi- 
dence of  certain  statements  made  by  Carpenter  before  the 
transfer  to  Matchett  which  tended  to  prove  a  fraudulent  in- 
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tent  on  Carpenter's  part  bnt  which  were  not  made  in  the  pres- 
ence of  Malchett.  These  statements  were  admitted  by  the 
trial  court  solely  for  the  purpose  of  proving  Carpenter's 
fraudulent  intent,  and  the  ruling  was  clearly  right  It  was 
necessary  to  prove  both  that  Carpenter  intended  to  defraud, 
and  that  Matchett  knew  of  that  intent,  or  knew  facts  which 
should  have  put  him  on  inquiry  and  would  have  led  him  to 
knowledge  of  such  intent.  It  may  not  be  possible  to  prove 
both  facts  by  the  same  evidence,  but  that  does  not  render  in- 
admissible evidence  which  tends  to  prove  but  one  of  them, 
especially  where,  as  here,  the  jury  are  told  the  sole  purpose 
for  which  the  testimony  is  admitted. 

It  is  said  that  the  findings  that  Matchett  had  notice  of  the 
existence  of  the  plaintiffs  contract  and  of  the  fraudulent  in- 
tent of  Carpenter  are  unsupported  by  the  evidence.  It  is 
true  that  there  was  no  direct  proof  of  such  notice  or  knowl- 
edge, but  there  was  considerable  evidence  showing  that  the 
transaction  was  quite  extraordinary  in  its  features.  Carpen- 
ter met  Matchett  on  the  street  at  about  4  o'clock  in  the  after- 
noon of  January  26th,  and  asked  him  to  buy  the  outfit. 
Matchett  declined.  That  night  Matchett  examined  the  rec- 
ords in  the  ofEice  of  the  village  clerk,  and  the  next  morning 
went  to  the  printing  office,  looked  the  property  over  a  few 
minutes,  and  offered  $1,200  for  the  plant  and  $300  for  the 
subscription  list  and  accounts,  without  having  any  accurate 
knowledge  of  the  value  or  amount  of  either.  In  two  hours 
the  offer  was  accepted,  the  $500  cash  payment  was  rather 
ostentatiously  made  in  the  presence  of  a  number  of  witnesses, 
and  possession  delivered,  and  before  a  complete  list  of  prop- 
erty could  be  inserted  in  the  bill  of  sale  Carpenter  signed  it 
in  its  incomplete  state  and  left  town.  Maichett  was  sixty-six 
years  of  age  at  the  time  and  had  never  had  active  manage- 
ment of  a  newspaper  before.  It  is  not  necessary  to  say  that 
the  evidence  shows  that  he  had  any  affirmative  desire  or  in- 
tention to  defraud  anybody, — it  is  sufficient  to  say  that  the 
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extraordinary  haste  exhibited  by  Carpenter  in  the  matter  was 
^itirelj  sa£Scient  to  put  Matcheit  upon  inquiry,  and  that  such 
inquiry  would  unquestionably  have  led  to  discovery  of  the 
facts,  for  he  was  told  by  one  of  the  witnesses  to  the  bill  of  sale 
that  the  property  probably  did  not  belong  to  Carpenter. 

There  was  sufficient  evidence,  therefore,  to  justify  both  the 
second  and  third  findings  of  the  jury.  There  is  no  claim  of 
error  in  the  charge,  hence  the  judgment  must  be  affirmed. 

By  the  Court. — Judgment  affirmed. 


Vebwon  County  Bab  Association,  Appellant,  vs.  MoKib- 

BiN,  Bespondent 

AtMril  iO— April  29, 191S. 

Attameyi  at  laio:  Qualiflcatiom:  Penan  improvidently  admitted: 
Striking  name  from  roll:  Power  $  of  court:  Upon  iohoMe  motion 
court  may  act:  Statute  comtrued:  Practice  in  another  itate: 
Appeal,  l>y  whom  taken:  Bar  aiiociatUm. 

1.  An  attorney  at  law  is  an  officer  of  the  court;  and  the  court  has 

ample  power  to  protect  Itself,  the  bar,  and  the  public  against 
the  danger  of  any  one  holding  such  office  who  is  not  legally  as 
weU  as  morally  qualified  therefor. 

2.  In  determining  whether  the  name  of  a  member  of  its  bar  should 

be  stricken  from  the  roU,  the  court  may  act  upon  its  own  mo- 
tion or  upon  application  of  any  member  of  such  bar  (and 
especially  of  the  bar  acting  collectively)  or  even  of  a  private 
person.  The  technical  status  of  an  amicuM  curim  has  nothing 
to  do  with  the  matter. 

3.  The  mere  lapse  of  the  term  at  which  a  person  was  admitted  to 

the  bar  does  not  disable  the  court  from  revoking  his  license  to 
practice  on  the  ground  that  he  was  not  legally  entitled  to  be  so 
admitted. 

4.  Where  the  legislature  has  prescribed  conditions  of  eligibility  to 

admission  to  practice  law,  which  are  reasonable,  it  is  the  duty 
of  the  court  to  enforce  compliance  therewith. 
6.  Under  a  statute  (sec  1,  ch.  19,  Laws  of  1903)  providing  that 
residents  of  this  state  who  "have  been  admitted  to  practice  in 
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tlie  supreme  court  of  any  other  state  or  territory"  and  who 
bare  actually  practiced  "in  such  other  state  or  territory"  for  at 
least  two  years  may  be  admitted  to  practice  in  this  state,  a 
person  who  after  being  admitted  to  practice  in  the  supreme 
court  of  one  state  did  not  practice  In  that  state  but  did  practice 
for  two  years  In  another  state  by  virtue  of  admission  in  a  lower 
court  in  the  latter  state,  was  not  entitled,  when  he  became  a 
resident  of  this  state,  to  be  admitted  to  practice  here. 

6.  In  admitting  a  person  to  practice  upon  proofii  which  show  that 

he  has  not  complied  with  the  statutory  conditions,  the  court 
commits  a  Jurisdictional  error  which  may  be  corrected  at  any 
time  by  expunging  his  name  from  the  roll  of  attorneys. 

7.  A  bar  association  which  petitioned  the  circuit  court  to  revoke  an 

attorney's  license  to  practice,  being  competent  to  be  heard  on 
such  petition,  is  entitled  to  appeal  to  the  supreme  court  from 
an  order  denying  it 

Appsai*  from  an  order  of  the  ciroait  court  for  Yemon 
county :  E.  C.  Higbbe,  Circuit  Judge.    Reversed. 

Special  proceeding  to  recall  a  license  issued  to  Oeorge  W. 
McKibbin  to  practice  law. 

The  Bar  Association  of  Vernon  County  petitioned  for  an 
order  to  show  cause  why  the  license^  which  was  granted  some 
two  years  before  by  the  circuit  court  for  La  Crosse  county, 
should  not  be  revoked  because  such  license  was  granted  upon 
proofy  only,  that  Mr.  McKibbin  had  practiced  law  for  two 
years  in  West  Virginia,  under  a  license  duly  issued  to  do  so, 
but  not  by  its  highest  court.  The  order  was  granted. 
Mr.  McKibbin  answered,  allying  that,  prior  to  the  admis- 
sion in  La  Crosse  county,  he  was  duly  licensed  to  practice 
law  in  West  Virginia  and  practiced  therein  from  Novem- 
ber 13,  1907,  to  April  27,  1910,  supporting  that  by  a  certifi- 
cate showing  admission  to  the  bar  of  the  circuit  court  for  Ran- 
dolph counly,  West  Virginia.  He  further  answered  that,  in 
due  course,  he  graduated  from  the  law  department  of  17.  S. 
Grant  University  in  the  state  of  Tennessee,  and,  thereafter, 
was  duly  admitted  to  the  bar  by  the  supreme  court  of  that 
state  and,  subsequently,  had  two  years'  practice  in  the  state 
of  West  Virginia,  and  that  the  admission  in  La  Crosse  county 
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was  granted  upon  the  circuit  judge  being  satisfied  by  proofs 
of  such  facts. 

The  facts  stated  being  conceded,  the  court  held  that  the 
practice  in  West  Virginia  as  a  member  of  the  bar  of  a  circuit 
court  to  which  he  was  admitted  on  proof  of  his  having  gradu- 
ated at  the  law  school  in  Tennessee  and  been  admitted  to  prac- 
tice law  by  the  supreme  court  of  that  state,  substantially, 
though  not  technically,  satisfied  the  statute  here  as  to  compe- 
tency for  admission  to  the  bar.  Moreover,  that  the  petitioner 
was  without  capacity  to  question  respondent's  right  to  enjoy 
his  license,  and  that  the  court's  jurisdiction  to  recall  it 
lapsed  with  the  term  at  which  it  was  granted.  Basing  the  re- 
sult thereon  the  petition  was  dismissed. 

For  the  appellant  there  was  a  brief  by  C  W.  Chaves  and 
H,  P.  Proctor,  president  and  secretary  of  the  bar  association, 
and  oral  argument  by  Mr,  Graves. 

For  the  respondent  there  was  a  brief  hj  W.  F.  i6  A.  C. 
Wolfe,  and  oral  argument  by  W.  F.  Wolfe. 

Marshall,  J.  A  few  general  principles  which  need  but 
to  be  stated  to  be  recognized  as  sound  and  be  appreciated,  will 
disclose  whether  the  learned  circuit  court  decided  rightly. 

An  attorney  is  an  officer  of  the  court  and,  in  a  sense,  of  the 
state.  The  position  is  one  of  much  dignity  and  responsibility. 
It  is  very  important  to  the  people  and  the  court  that  the 
standard  of  admission  to  the  place  and  retention  thereof 
should  be  as  high  as  practicable  in  law,  and  maintained  as 
high  as  practicable  in  fact.  Much  power  in  that  regard  is 
vested  in  the  court  by  the  constitution,  incidental  to  its  pos- 
session of  judicial  power  and  its  duty  to  enforce,  through  care- 
ful administration,  legislative  tests  of  eligibility. 

It  has  been  aptly  said  by  this  court,  that  a  bar  is  as  es- 
sential, almost,  as  the  bench  and  a  good  bar  is  essential  to 
a  good  bench  and  a  good  bench  to  a  good  bar.  In  re  Oood- 
ell,  39  Wis.  232.  To  that  end  it  is  recognized,  in  general, 
that  the  position  of  attorney  is  "subject  to  strict  oversight 
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aad  summary  power  of  the  court,'' — In  re  Mosness,  89 
Wis.  609, — within  the  limits  of  reasonable  legislative  regu- 
lation, and  that  of  judicial  discretion  where  there  is  no  writ- 
ten law  on  the  subject  While  using  due  caution  to  avoid 
doing  injustice  to  any  one  who  holds,  even  de  facto,  the  posi- 
tion of  member  of  the  bar,  tiie  court  should  firmly  perform  its 
hi^  judicial  duty  to  protect  itself,  its  bar,  and  the  public 
from  the  danger  of  any  one  holding  the  hi^  and  honorable 
position  of  attorney  at  hw  who  is  not  legally  as  well  as  mor- 
ally qualified  therefor.  To  that  end  the  court  has  ample 
power,  which  may  be  exercised  quite  summarily,  the  bound- 
aries of  due  process  of  law  not  being  transcended,  as  the  de- 
xnsions  of  this  court  referred  to,  bear  witness.  They  are  in 
harmcmy  with  the  general  trend  of  authority.  Petition  of 
Splane,  128  Pa.  St  627, 16  AtL  481 ;  In  re  Day,  181  HL  73, 
64  K.  E.  646 ;  People  ex  reiL  Blackmer  v.  Campbell,  26  Oolo. 
481 ;  In  re  Cooper,  22  N.  Y.  67 ;  In  re  Branch,  70  N.  J.  Law, 
687,  67  AtL  481 ;  Weeks,  Attorneys  at  Law,  §  80 ;  4  Cyc 
900. 

From  the  very  nature  of  the  judicial  duty  mentioned,  no 
particular  method  is  necessary  to  its  activity.  The  court  .can 
act  upon  its  own  motion  as  to  whether  the  name  of  a  member 
of  its  bar  should  be  stricken  from  the  roll  or  on  application  of 
any  member  of  such  bar,  or  even  a  private  person.  Whenever 
a  state  of  facts  ^all  have  come  properly  to  its  attention,  re- 
quiring exercise  of  the  power,  it  may  and  ou^t  to  act  in  the 
matter,  making  its  own  rules  for  the  case  where  there  is  no 
written  regulation  on  the  subject,  being  careful  to  accord  to 
the  subject  due  process  of  law. 

True,  the  court  has  some  discretion  as  to  whom  to  recog- 
nize. But  the  mere  source  is  not  jurisdictional,  while  arbi- 
trary refusal  to  listen  to  information  from  a  proper  person 
might  be  jurisdictional.  The  idea  entertained  below,  that 
the  technical  status  of  an  a/mictis  cwrice  has  anything  to  do 
with  the  matter,  or  that  the  collective  bar,  through  its  or^ 
ganic  representatives,  is  not  entitled  to  efficiently  approach 
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tbe  court  with  such  a  matter,  cannot  be  approved.  It  would 
be  a  most  radical  departure  from  the  idea  before  expressed, 
of  the  close  relations  between  bench  and  bar,  the  mutual  de- 
pendence of  each  upon  the  other,  and  importance  to  both  of 
maintaining  the  highest  practicable  dignity,  purity,  capa- 
bility, and  integrity  of  the  bar,  to  hold  that,  though  the  at- 
torneys of  a  court  petition  it,  acting  substantially  as  a  unit, 
as  regards  a  matter  vital  to  the  integrity  of  the  profession,  a 
deaf  ear  must,  or  may,  be  turned  thereto.  There  was  a  most 
grievous  misconception  at  this  point  in  the  court  below. 

While  the  action  of  the  court  in  admitting  a  person  to  be 
a  member  of  its  bar,  or  striking  the  name  of  a  member  from 
the  roll  for  any  cause,  is  of  a  judicial  nature  and  within  the 
appeal  statute,  the  constitutional  authority  of  the  court  in 
such  matter  is  not  limited,  as  in  proceedings  inter  partes,  so 
that  the  mere  lapse  of  a  term  will  disable  it  from  doing  what- 
ever may  be  reasonably  necessary  to  preserve  the  proper  char- 
acter of  its  officers.  Some  authorities  to  the  contrary  else- 
where are  out  of  the  general  current  on  the  subject,  and  to  the 
foundation  principles  respecting  the  relations  between  the 
court  and  its  assistants  in  the  administration  of  justice. 
We  cannot  approve  of  the  idea  which  the  court  below  enter- 
tained on  this  point 

It  is  unnecessary  to  discuss,  or  express  an  opinion,  as  to 
whether,  prescribing  the  standard  for  admission  to  the  bar, 
is  a  judicial  or  legislative  function.  The  court  has  hereto- 
fore spoken  on  the  subject  and,  whether  right  or  wrong,  is  im- 
material to  this  case.  For  myself,  I  indorse  wholly  what 
was  said  in  In  re  Mosness,  39  Wis.  509.  It  will  be  found,  in 
my  judgment,  fully  vindicated  in  the  several  cases  above 
cited  and,  in  general,  by  all  considerate  discussion  of  the  sub- 
ject. 

There  is  no  question  but  that  the  legislature  has  power  to 
regulate  admission  to  the  bar  by  prescribing  a  standard  there- 
for, and  it  is  the  duty,  as  it  should  be  the  pleasure,  of  the 
court  to  give  full  eflFect  to  all  reasonable  efforts  in  that  re- 
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gard.  Further,  in  case  of  the  legislature  having,  as  here,  pre- 
scribed conditions  of  eligibility  to  admission  to  practice  law, 
which  are  reasonable^  want  of  such  conditions  should  be  re- 
garded as  insurmountable. 

The  legislature  having  reasonably  provided  by  the  written 
law,  that  '^all  persons  who  shall  have  been  admitted  to  practice 
in  the  supreme  court  of  any  other  state  or  territory,  and  who 
shall  be  residents  of  this  state,  may  be  admitted  to  practice" 
here  ''upon  satisfactory  proof  of  their  having  been  engaged 
in  actual  practice  in  such  other  state  or  territory  for  a  period 
of  at  least  two  years  prior  to  application  for  admission  to 
courts  of  record  of  this  state,"  it  cannot  be  departed  from  in 
judicial  discretion,  as  was  done  in  this  case  in  refusing  to  re- 
call the  mistake  made  in  the  first  instance.  The  only  way 
that  one  can  satisfy  that  standard  of  admission  is  to  come  up 
to  it 

It  follows  that  the  learned  circuit  court  committed  error  in 
treating  a  vital  requisite  of  admission  to  the  bar  as  a  mere 
technicality.  Instead  of  the  subject  having  practiced  his  pro- 
fession two  years  in  the  state  where  he  was  admitted  to  prac- 
tice by  its  highest  court,  as  our  statute  requires,  he  had  not 
practiced  there  at  alL  It  may  be  that  the  two  years'  practice 
in  the  neighboring  state  might  mean  as  much,  in  fact,  but  it 
is  not  given  to  the  courts  to  thus  deal  with  a  plain  statutory 
regulation. 

Therefore,  the  trial  court  committed  jurisdictional  error 
in  admitting  respondent.  The  competency  of  the  court  was 
limited  by  the  proofs  presented  respecting  whether  the  appli- 
cant for  admission  satisfied  the  statutory  conditions.  It 
granted  the  license  in  the  face  of  a  plain  case  of  want  thereof. 
Such  an  excess  of  authority  may  be  recalled  at  any  time. 
Doubtless  the  particular  excess  was  not  intentional.  Any 
member  of  the  bar,  and  especially  the  bar,  acting  collectively, 
has  the  right  to  request  the  court  to  recall  such  an  inadvertent 
act  and  expunge  from  the  roll  of  attorneys  the  name  illegally 
placed  there.     Courts  elsewhere  have  dealt  with  analogous 
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matters  in  a  similar  way.  Petition  of  Sphme,  123  Pa.  St 
527, 16  AtL  481,  is  a  good  example. 

The  result  is  unfortunate  to  the  respondent,  but  the  law 
cannot  be  changed  to  satisfy  the  necessities  of  a  particular 
case.  Doubtless  he  presented  his  application  for  admission 
in  good  faith  and  it  was  inadvertently  granted ;  the  trial  court 
overlooking  the  want  of  ess^itials  at  the  time,  or  not  appre- 
ciating that  it  had  no  power  to  disregard  them.  No  moral 
turpitude  attaches  to  the  respondent  He  can  probably  re- 
gain his  position  through  the  abundant  facilities  a£Forded  by 
the  written  law.  It  is  far  better  that  he  should  be  put  to  that 
inconvenience  than  that  a  dangerous  precedent  should  be 
made. 

It  is  needless,  perhaps,  to  say  that,  since  appellant  had  suf- 
ficient interest  in  the  subject  of  the  litigation  to  possess  com- 
petency to  be  heard  on  the  petition  in  the  court  below,  it  is  a 
party  aggrieved  by  the  order  appealed  irom  within  the  mean- 
ing of  the  appeal  statute,  and  so^  aititled  to  bring  such  order 
to  this  court  for  review. 

By  the  Court. — ^The  order  is  reversed,  and  the  cause  re- 
manded with  directions  to  grant  the  prayer  of  the  petitioner. 


Ohapman,  Appellant,  vs.  Pibohowsxi,  Respondent 

AprH  lO^April  29, 191$. 

Matter  and  iervant:  Injury  from  unguarded  machinery:  Statute  con- 
strued: "Place  where  lahor  U  performed.** 

Sec  1636/,  Stats.,  was  intended  to  protect  the  health  and  safety  of 
employees  in  factories,  workshops,  and  manufacturing  estab- 
lishments; and  the  phrases  "or  other  place  where  labor  is  per- 
formed" and  "every  place  where  persons  are  employed  to  per- 
form labor"  were  intended  to  embrace  places  of  the  same 
general  character  as  those  enumerated.  Such  phrases  do  not 
Include  a  threshing  machine  as  a  "place,"  within  the  meaning 
of  the  statute.    Marshall  and  Babitbs,  JJ.,  dissent. 
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Appsax  from  a  judgment  of  the  drcuit  court  for  Waushara 
coimty :  Btbon  B.  Park,  Circuit  Judge.    Affirmed. 

The  plaintiff  bring9  this  action  to  recover  damages  for  in- 
juries lie  received  while  in  the  defendant's  employ  doing  work 
as  an  attendant  about  the  defendant's  threshing  machine. 

At  the  time  of  the  injury  the  plaintiff  was  twenty-two 
years  of  age.  He  had  lived  and  worked  on  the  farm  from 
youth  and  had  worked  about  threshing-machine  outfits  as  a 
conunon  laborer.  In  July,  1911^  the  defendant  employed 
him  as  a  member  of  his  threshing  crew,  doing  work  as  he  di- 
rectedy  such  as  hauling  water,  tending  the  blower,  and  oiling 
and  greasing  the  machine. 

The  defendant  prior  to  the  date  of  the  accident  had  for 
years  owned  a  threshing-machme  outfit  which  he  operated  in 
Waushara  county  and  otiher  places.  During  the  season  of 
1911  he  had  purchased  a  new  machine  and  had  provided  it 
with  an  old  style  self-feeder.  This  new  machine  had  attached 
to  it  a  conveyor  spout  throu^  which  the  partly  threshed 
grain  was  conveyed  from  the  rear  of  the  machine  and  emptied 
into  the  cylinder  chamber  at  a  point  directly  over  the  revolv- 
ing (flinders  so  as  to  rethresh  it  The  use  of  the  old  feeder 
attachment  required  a  change  from  the  original  opeiiing,  and 
the  defendant  cut  an  opening  in  the  center  of  the  cover  over 
the  cylinders  about  ten  inches  square.  There  were  no  guards 
placed  about  this  opening. 

On  the  1st  day  of  August,  1911,  while  the  defendant  was 
operating  the  machine  and  plaintiff  was  engaged  about  the 
same  in  performing  his  duties,  he  was  directed  by  the  defend- 
ant to  make  some  repairs  on  the  machine  which  required  him 
to  stand  on  top  of  the  cover  near  this  opening.  When  he 
started  for  this  place  the  machine  was  not  running.  After 
the  plaintiff  had  made  the  repairs  the  defendant  requested 
him  to  remove  a  grease  cup  from  the  machine  and  give  it  to 
the  defendant,  who  took  it  to  the  engine  and  filled  it  with  olL 
While  there  the  engineer  started  the  machine.  When  the  de- 
fendant returned  to  the  machine  he  gave  the  plaintiff  the 
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filled  grease  cup  and  directed  him  to  replace  it  Plaintiff 
took  the  cup  from  the  defendant  and  stepped  over  the  hole  to 
the  other  side  of  the  machine.  It  appears  that  plaintiff,  in 
order  to  replace  this  cup^  knelt  down  on  the  cover  above  the 
revolving  cylinders,  with  his  feet  in  close  proximity  to  the 
hole  in  question,  and  that  while  there  in  this  position  and  so 
engaged  his  knee  slipped,  causing  his  foot  to  move  and  come 
in  contact  with  the  revolving  cylinder,  mangling,  cutting,  and 
bruising  it  in  such  a  manner  as  seriously  to  injure  it  The 
plaintiff  allies  that  the  defendant  negligently  failed  to  se- 
curely guard  the  opening  over  the  revolving  cylinder  and  that 
while  plaintiff  was  exercising  ordinary  care  he  came  in  con- 
tact with  the  revolving  cylinder,  resulting  in  the  injury  com- 
plained of. 

At  the  conclusion  of  the  evidence  the  court,  upon  defend- 
ant's motion,  directed  a  judgment  of  nonsuit  in  his  favor. 
This  is  an  appeal  from  such  judgment 

For  the  appellant  there  was  a  brief  by  James  L.  KeUey 
and  Bouck  &  HUton,  and  oral  argument  by  Mr.  KeUey  and 
Mr.  John  F.  Kluwin. 

For  the  respondent  there  was  a  brief  by  E.  F.  Eileen,  air 
tomey,  and  J.  0.  Thompson,  of  counsel,  and  oral  argument 
by  Mr.  Thompson. 

SiEBECKER,  J.  The  trial  court  held  as  a  matter  of  law 
that  a  threshing  machine  with  a  steam-driven  revolving  cylin- 
der with  steel  teeth  did  not  constitute  a  "place  of  employ- 
ment" to  perform  labor  within  the  meaning  of  the  provisions 
of  sec.  1636y,  Stats.  The  original  statute  forming  a  part  of 
this  section  is  ch.  649,  Laws  of  1887,  entitled  "An  act  to 
regulate  factories,  workshops  and  other  places  of  employ- 
ment" Sec.  1  thereof  regulated  the  number  of  persons  that 
might  be  employed  in  any  ".  .  .  such  factory,  workshop  or 
other  place  of  employment,"  to  be  determined  by  the  board  of 
health.  Sec  2  provided  that  stationary  vats,  pans,  etc,  were 
to  be  surrounded  with  proper  safeguards,  and  that: 
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"All  belting,  shafting,  gearing,  hoists,  fly-wheels,  elevators 
and  drums  of  manufacturing  establishments  so  located  as  to 
be  dangerous  to  employees  when  engaged  in  their  ordinary 
duties  shall  be  securely  guarded  or  fenced  so  as  to  be  safe  to 
persons  employed  in  any  such  place  of  employment'* 

Sec.  3  prescribed  penalties  for  failure  to  comply  with  the 
provisions  of  the  act  and  provided,  ".  .  .  every  day's  failure 
after  the  first  conviction  shall  constitute  a  separate  offense, 
after  due  notice  by  the  state  factory  inspector."  This  was 
amended  in  the  revision  of  1898  by  changing  the  phraseology 
thereof;  but  the  amendments  did  not  affect  the  substance  of 
the  provisions  as  they  existed,  nor  do  the  amendments  indicate 
an  intent  to  extend  the  provisions  to  include  places  of  employ- 
ment other  than  such  places  as  were  embraced  in  the  existing 
statute.  This  is  plainly  indicated  by  the  context  of  the  law 
and  the  part  prescribing  the  penalties  for  its  violation.  As 
to  the  last  feature  it  was  enacted : 

"Any  person  or  corporation  which  shall  neglect  for  thirty 
days  after  the  receipt  of  written  notice  from  the  state  factory 
inspector  to  provide  a  suitable  place  for  the  persons  employed 
by  him  to  work  in  or  who  shaU  fail  to  make  and  maintain  such 
safeguards  as  this  section  requires  and  as  said  inspector  shall 
specify,  •  .  /'  shall  forfeit  flie  specified  amount  for  each  of- 
fense. 

The  provisions  of  sec  1636;;  do  not  enlarge  the  scope  of 
the  provisions  of  the  preceding  section.  This  point  was 
urged  upon  the  court  in  the  case  of  Schmitt  v.  Seefeld,  139 
Wis.  459,  121  N.  W.  136,  and.  it  was  there  held  that 
sec.  1636;;  does  not  modify  the  preceding  one  so  as  to  enlarge 
its  scope  or  meaning,  and  that  this  section  refers  only  to  such 
machinery  as  the  preceding  one  embraces. 

From  a  consideration  of  the  statutes  in  all  their  parts,  in 
the  light  of  the  manifest  object  of  the  regulation  of  places 
specifically  enmnerated  therein  and  the  duties  imposed  in  re- 
lation thereto  on  boards  of  health  and  the  factory  inspector  to 
secure  effective  enforcement  of  the  statutes,  it  is  apparent  that 
the  legislative  intent  was  to  protect  the  health  and  safety  of 
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employeas  employed  in  factories,  workshops,  and  manufac- 
turing establishments,  and  that  the  phrases  in  the  statutes  ''or 
other  place  where  labor  is  performed''  and  "every  place  where 
persons  are  employed  to  perform  labor/'  in  the  connection 
they  are  used,  were  intended  to  embrace  places  of  the  same 
general  character  as  those  enumerated,  and  that  the  word 
''place"  following  the  particular  words  describing  the  sub- 
jects to  which  the  regulation  is  applied  was  not  intended  to 
extend  to  all  places  whatsoever  where  persons  are  employed  to 
perform  labor.  The  whole  context  of  the  statute  suggests 
that  the  legislature  thought  of  particular  classes  of  places 
where  employees  are  surrounded  by  conditions  such  as  are 
described,  namely,  places  which  to  some  extent  inclose  the 
machinery  and  the  employees,  and  that  it  was  not  intended 
that  the  regulation  should  include  all  places  without  restric- 
tion as  to  surrounding  conditions  and  environment.  We  are 
of  the  opinion  that  the  phrases  "or  other  place  where  labor  is 
performed"  and  "every  place  where  persons  are  employed  to 
perform  labor"  in  this  statute  were  not  intended  to  include  a 
threshing  machine  as  a  "place"  within  the  meaning  of  this 
law.  The  plaintiff  confessedly  planted  his  rights  to  a  recov- 
ery on  these  statutes  and  hence  he  has  no  case  against  the  de- 
fendant 

By  the  Covrt. — The  judgment  appealed  from  is  affirmed. 

Maksttatj,,  J.  (dissenting).  I  must  dissent  from  the 
conclusion  as  to  the  meaning  of  sec.  1636;  of  the  Statutes. 
In  the  light  of  modem  needs  and  thought,  legislative  efforts 
to  vitalize  the  same  by  written  law  and  the  judicial  duty,  all 
feel,  to  give  literal  effect  to  legislative  language  to  that  end, — 
in  the  absence  of  manifest  ambiguity  and  that  a  reading 
along  restrictive  lines  will  most  likely  respond  to  the  wishes 
of  the  lawmakers, — ^why  should  courts  survey  an  enactment 
from  a  viewpoint,  disclosing  to  the  judicial  vision  obscurity, 
when  from  a  different  point  of  sight  there  is  none,  and  then 
apply  the  rules  for  construction  affording  an  easy  pathway  to 
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a  reatrictiTe  result  i  It  was  thought  that  Eoepp  p.  Nai.  E. 
&  a.  Co.  151  Wis.  302,  139  N.  W.  179,  and  Koddowski  v. 
Milwaukee,  162  Wis.  223,  139  N,  W.  189,  marked  a  termi- 
nation of  the  rather  free  use  of  such  rules  to  discover  the  1^ 
islative  purpose  in  remedial  acts  of  the  nature  of  the  one  in 
question. 

The  legislature, — ^where  the  responsibility  for  changing  the 
common  rules  seeming  to  be  imsuitable  to  modem  conditions 
was  lodged  by  the  people  in  the  written  constitution, — either 
through  want  of  knowledge  of  its  power  or  want  of  apprecia- 
tion of  the  necessity  for  use  of  it  for  more  than  half  a  century, 
so  tardily  responded  to  the  demands  of  the  times  that  it  is 
not  to  be  wondered  at  that  the  court  dealt  with  the  early  ef- 
forts in  that  regard  with  such  conservatism  that  ambiguity 
was  seal,  often,  where  it  would  not  be  now  observed,  and 
then  by  use  af  the  rule,  good  in  its  place,  that  an  act  in  dero- 
gation of  the  common  law,  if  open  to  two  or  more  meanings, 
should  be  construed  most  strongly  against  diange  and,  also, 
by  use  of  those  instrumentalities,  valuable  in  their  places, 
noscUtur  a  socUs  and  ejued&m  generis,  as  to  render  changes 
slow  and  diflieult,  largely  because  of  a  high  appreciation  of 
duty  to  effectuate  the  legislative  purpose  and  not  go  beyond  it 
In  this  age  of  modem  awakaiing,  that  conservatism  has  no 
proper  place.  Given  place  and  activity,  where  reasonable 
necessity  therefor  does  not  exist,  it  tends  to  obstruct  and  give 
cast  of  unfriendliness  or  disposition  to  defeat  when  none  ex- 
ists in  fact 

Modem  progressivism  in  deed  as  weU  as  in  thought,  is  the 
demand  of  the  times  and  the  general  order  of  the  day.  Judi- 
cial appreciation  of  that  was  vindicated  in  the  cases  to  which 
I  have  refared,  both  of  whidi  I  had  the  honor  to  write  for 
the  court  It  was  thou^t  then  that  a  new  point  of  sight 
had  been  firmly  established,  necessary  to  a  proper  conception 
of  the  legislative  purpose  in  its  recent  efforts  of  the  character 
of  the  one  under  consideration, — a  point  of  sight  casting  the 
whole  responsibility  for  common-law  infractions,  within  con- 
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stitutional  limitations,  on  the  lawmaking  power  where  it  be- 
longs. It  is  not  improbable  that  laws  have  been  passed  with- 
out that  intelligent  consideration  which  should  be  devoted  to 
such  matters,  and  that  unanimi^  as  to  the  meaning  of  the  en- 
actments, depending  upon  the  court  to  minimize  the  changes, 
resulting  in  the  creation  of  more  or  less  prejudice  against  the 
judiciary,  which  is  undeserved  and  might,  perhaps,  have  been 
largely  avoided  by  holding  up  the  lawmaking  power  as  speak- 
ing along  broad  instead  of  narrow  lines  where  the  former 
would  appear  from  the  literal  sense  of  words. 

It  seems  to  me  that  the  logic  of  the  recent  cases  re- 
quires the  court  to  give  literal  effect  to  the  words  "every  place 
where  persons  are  employed  to  perform  labor"  in  the  act  in 
question.  Why  regard  them  as  ambiguous  at  all?  Why 
wrestle  with  the  rules  for  construction,  particularly  the  rule  of 
ejusdem  generis,  to  restrict  the  natural  ordinary  meaning  of 
the  words?  That  is  a  rule  of  necessity.  If  there  be  any 
contingency  of  that  sort  in  this  case,  does  it  not  seem  to  be 
quite  artificial  t  If  the  legislature  did  not  intend  the  broad 
meaning,  which  in  commonplace  affairs  would  be  applied  to 
the  words,  how  easy  it  was  to  have  made  that  manifest  Giv- 
ing such  literal  effect,  there  is  no  absurdity  in  the  enactment. 
It  is  perfectly  reasonable,  looking  along  the  lines  of  similar 
legislation,  as  indicated  in  the  opinion  of  my  brother  Babnes. 
Why  not  hold  the  legislature  responsible  for  having  intended 
just  what  they  said  and,  if  the  result  would  seem  to  throw  a 
rather  too  harsh  a  burden  upon  employers,  let  the  finger  of 
public  criticism  point  to  the  proper  source  of  the  mischief? 

I  must  adhere,  firmly,  to  the  logic  of  the  Koepp  Case  and 
the  Kosidawski  Case.  1  believe  my  brethren  are,  in  general, 
in  accord  therewith,  but  do  not  appreciate  the  inconsistency, 
which  seems  clear  to  me,  in  refusing  to  see  an  intent,  through 
the  vista  of  ejusdem  generis  to  use  words  restrictively  in  the 
one  case  and  see  such  intent  clearly  in  the  other,  though  the 
general  purpose  of  the  two  enactments  is  the  same. 
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Basnss,  J.  (dissenting).  The  origin  of  sec  1636/,  Stats. 
(1911),  was  du  649,  Laws  of  1887.  That  act  covered  sev- 
eral distinct  subjects.  Sec  1  of  the  law  forbade  overcrowd- 
ing of  employees  in  ''any  factory,  workshop  or  other  place  of 
employment/'  Sec  2  of  the  act  related  to  two  distinct  sub- 
jects and  read  as  follows: 

**Every  stationary  vat,  pan  or  other  structure  with  molten 
metal  or  hot  liquids  shall  be  surrounded  with  proper  safe- 
guards for  preventing  accidents  or  injury  to  those  employed 
at  or  near  them.  All  belting,  shafting,  gearing,  hoists,  fly- 
wheels, elevators  and  drums  of  numufactwring  establishments 
so  located  as  to  be  dangerous  to  employees  when  engaged  in 
dieir  ordinary  duties  shall  be  securely  guarded  or  fenced  so 
as  to  be  safe  to  persons  employed  in  any  such  place  of  employ- 
ment" 

Sec  3  provided  a  penalty  for  noncompliance  with  the  act. 
This  law  was  carried  into  the  Annotated  Statutes  of  1889  as 
sec  1636/,  and  was  revised  and  amended  by  the  Statutes  of 
1898,  where  it  appears  as  sec  1636/. 

In  the  revision  of  1898  the  first  section  was  enlarged  by  de- 
fining the  powers  of  the  local  boards  of  health.  The  second 
section  was  embodied  in  a  single  sentence.  The  provision 
respecting  the  guarding  of  receptacles  for  molten  metals  was 
not  changed,  while  a  material  alteration  was  made  in  the  one 
relating  to  the  guarding  of  dangerous  madiinery.  This  al- 
teration consisted  of  dropping  the  words  ''of  man/ufacturing 
establishments*'  from  the  revision ;  so  that  while  the  original 
act  provided  for  the  guarding  of  shafting  and  gearing  in  man- 
ufacturing plants  only,  the  law  of  1898  required  that  all  such 
machinery  should  be  securely  guarded  wherever  located.  At 
leasts  such  seems  to  me  to  be  the  plain  meaning  of  the  stat- 
ute    It  reads: 

"The  owner  or  manager  of  every  place  where  persons  are 
employed  to  perform  labor  shall  surround  every  stationary 
vat  .  .  .  into  which  molten  or  hot  liquids  are  poured  or  kept 
with  proper  safeguards  •  •  •  f  and   all  belting,    shafting. 
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gearings  hoists,  fly-wheels^  elevators  and  drums  therein  which 
are  so  located  as  to  be  dangerous  to  ^nployees  in  the  discharge 
of  their  duty  shall  be  securely  guarded  or  fenced/' 

It  will  be  observed  that  while  the  original  act  required  dan- 
gerous machinery  to  be  guarded  in  manufacturing  establish- 
ments only,  the  revision  of  1898  required  it  to  be  guarded  in 
"every  place**  where  ftnmd. 

It  seems  to  me  to  be  quite  an  exhibition  of  temerity  or  main 
strength  to  say  that  the  words  ''mamifacturing  establishr 
raerd^*  and  the  words  "every  place''  are  synonymous.  We 
cannot  impute  to  the  legislature  the  purpose  of  changing  the 
wording  of  the  original  act  to  mere  wantonness,  especially 
where  the  change  is  so  radical  in  character.  The  purpose  of 
the  change  was  manifest  and  obvious.  The  idea  of  protecting 
employees  from  dangerous  machinery  developed  gradually. 
During  the  eleven  years  that  elapsed  between  the  enactment 
of  the  two  statutes  it  was  discovered  that  it  was  just  as  seri- 
ous a  matter  to  lose  an  arm  or  a  leg  in  a  gearing  outside  of  a 
factory  as  inside  it,  and  that  it  was  just  as  easy  to  prevent 
the  injury  in  the  one  place  aa  in  the  other,  and  that  the  fact 
that  the  injury  occurred  outside  of  a  factory  instead  of  in- 
side afforded  little  consolation  to  the  injured  party  and  no 
compensation.  It  is  obvious  that  the  legislature  awoke  to 
the  fact  that  justice  demanded  that  all  ^uployees  should  be 
protected  against  dangerous  machinery,  and  tiiat  there  was 
no  logical  reason  why  pariahs  should  be  made  of  one  class  of 
employers  and  pets  of  another. 

As  against  manufacturers,  sec.  1636;  has  been  pretty  rig- 
orously enforced.  In  doubtful  cases  the  court  has,  I  think, 
been  inclined  to  lean  in  favor  of  the  employee  rather  than 
the  employer.  I  cannot  consent  to  any  narrow  oonstruction 
of  it  when  we  are  called  upon  to  determine  what  employers 
are  subject  to  its  terms  and  what  are  excluded.  My  own 
view  is  that  the  construction  here  adopted  is  both  narrow  and 
illogical.  When  we  first  have  a  statute  requiring  dangerous 
machinery  to  be  guarded  in  a  factory  or  workshop  and  it  is 
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subeequentlj  amended  so  as  to  require  such  machinerj  to  be 
gaarded  in  a/ny  place  and  making  no  special  reference  to  f ao- 
tories,  I  cannot  think  that  the  two  statutes  mean  the  same 
thing. 

The  entire  state  is  interested  in  reducing  the  number  of 
OUT  cripples  to  a  Tninimum.  Loss  of  earning  power  in  the  in- 
dividual is  a  loss  to  the  community  at  large.  It  is  often  a  di- 
rect burd^i,  because  the  unfortunate  and  his  family,  if  he 
has  one,  must  be  supported  at  public  expense.  Then  there 
is  the  less  selfish,  the  broader  and  more  humanitarian  consid- 
eration, to  wit,  the  prevention  of  pain,  suffering,  mortification, 
and  loss  of  ability  to  earn  a  livelihood  in  the  unfortunates  who 
become  maimed  and  disabled  through  preventable  causes. 
There  is  no  more  reason  why  an  employee  around  the  cylinder 
of  a  threshing  machine  should  not  be  protected,  where  con- 
cededly  protection  could  easily  be  afforded,  than  an  employee 
around  a  piece  of  machinery  no  more  dangerous  when  located 
in  a  factory.  The  loss  in  case  of  injury  is  just  as  great,  the 
moral  duty  on  the  part  of  the  employer  to  safeguard  the  em- 
ployee is  just  as  great,  and  I  think  the  legal  duly  under  a 
fair  construction  of  the  statute  is  just  as  great  How  can  it 
be  said  that,  where  a  man  is  employed  to  oil  and  grease  a 
threshing  machine  and  put  on  belts  and  look  after  the  ma- 
diinery  therein,  the  machine,  and  the  ground  or  floor  on  and 
around  where  it  stands,  is  not  a  "place  where  persons  are  em- 
ployed^*?  The  ratiocination  by  which  the  court  reached  the 
conclusion,  as  it  necessarily  did  (in  Hermng  v.  Holt  L.  Co., 
ante,  p.  101,  140  N.  W.  1102),  that  a  steam  engine  tem- 
porarily set  up  out  in  the  woods  to  load  logs  on  cars,  and 
the  support  on  which  it  rested,  was  a  **place"  of  employment 
while  a  threshing  machine  temporarily  set  up  to  thresh  grain, 
and  its  immediate  surroundings,  is  not,  does  not  appeal  to 
me.  It  savors  of  class  distinction  where  none  was  intended, 
of  throwing  the  protecting  arms  of  the  court  around  a  nu- 
merous class  of  employers  to  which  the  legislature  did  not 
intend  to  extend  immunily.     In  this  connection  I  desire  to 
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refer  to  still  another  of  our  late  decisions.  Sec.  1636 — 81 
provides  that  a  person  employing  another  in  labor  of  any 
kind  in  the  '^erection,  repairing,  altering  or  painting  of  any 
house,  building  or  structure"  shall  not  furnish  unsafe  scaf- 
folding, hoists,  etc.  Under  this  statute  we  held  a  city  liable 
that  was  engaged  in  replacing  water  mains,  because  the  em- 
ployee was  working  on  a  '^stnidure/*  within  the  meaning  of 
the  statute.  Kosidowski  v.  Milwa/ukee,  152  Wis.  223,  139 
N.  W.  189.  So  it  is  now  judicially  determined  that  a  per- 
son working  around  a  threshing  machine  is  not  working  at  a 
^^place,"  while  a  man  engaged  in  lowering  water  pipes  into 
a  trench  is  working  on  a  "structwre.'*  In  another  case  de- 
cided at  the  same  time  (Koepp  v.  Nat.  E,  <&  8.  Co.  151  Wis. 
302,  139  N.  W.  179),  it  was  held  that  where  an  employee 
was  directed  to  build  a  scaffold  and  wash  down  the  ceiling  so 
that  it  could  be  painted,  the  plaintiff  while  washing  the  ceil- 
ing was  employed  in  "pairding"  within  the  meaning  of  that 
word  as  used  in  sec.  1636 — 81,  although  the  employee  was 
not  a  painter  and  there  was  nothing  to  show  that  it  was  in- 
tended that  he  should  do  any  painting. 

The  opinion  proceeds  upon  the  theory  that  the  word 
"place,''  where  used  in  the  provision  relating  to  guarding  ma- 
chinery, has  the  same  meaning  that  the  word  has  when  used 
in  the  part  of  the  statute  which  prevents  overcrowding  in 
"any  factory,  workshop  or  other  place''  where  labor  is  per- 
formed, and  that  the  words  "other  place"  as  there  used  mean 
a  place  like  unto  or  akin  to  a  factory  or  workship.  In  con- 
struing the  kindred  statute,  sec.  1636 — 81,  the  precise  con- 
tention which  we  have  before  us  was  made.  It  was  claimed 
that  the  words  "mechanical  contrivances"  in  the  phrase  "scaf- 
folding, hoists,  stays,  ladders  or  other  mechanical  contriv- 
ances" meant  something  akin  to  "scaffolding,  hoists,  stays  or 
ladders."  The  claim  was  rejected.  It  was  said,  after  dis- 
cussing the  purpose  which  the  legislature  had  in  mind  in 
passing  the  statute,  "that  the  rule  of  ejusdem  generis  does 
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not  apply  to  restrict  the  meaning  of  any  of  the  descriptive 
words  in  the  law/'     Continuing  the  court  said: 

^'So  the  word  ^repairing'  stands  by  itself,  in  practical  ef- 
fect It  is  not  to  be  restricted  by  anything  which  precedes 
it  or  follows  it  The  same  is  true  of  the  term  'scaffolding' 
and  the  words  Mechanical  contrivance.'  Each  is  to  be  given 
the  broad  comprehensive  meaning  necessary  to  accomplish  the 
manifest  purpose  of  the  act  Both  the  work  and  the  struc- 
ture or  contrivance  may  be  as  well  inside  a  building  as  out- 
side and  the  particular  distance  above  the  floor  or  ground  is 
not  material  so  long  as  the  work  and  the  contrivance  answer 
fully  to  the  calls  of  die  law."  Koepp  v.  Nat.  E.  &  8.  Co. 
151  Wis.  302,  320,  139  N.  W.  179,  186. 

So  I  reject  the  construction  placed  on  the  statute  by  the 
court,  for  two  reasons.  The  provision  of  sec  1636;  dealing 
with  overcrowding  in  factories,  workshops,  and  places  of  em- 
ployment is  separate  and  distinct  from  the  one  which  re- 
quires the  owner  and  manager  of  every  place  to  securely 
guard  dangerous  machineiy.  The  words  'building  or  work- 
shop" are  not  used  in  connection  with  the  safeguarding  of 
machinery  and  should  not  b^  read  into  this  part  of  the  stat- 
ute. If  tliey  are  in  or  are  read  in,  then  the  rule  of  ejusdem 
generis  should  not  be  applied  to  the  words  ''other  place," 
where  they  follow  the  words  "factory"  and  "workshop," 
under  the  rule  of  the  Koepp  Case.  Before  concluding  this 
branch  of  the  discussion  I  desire  to  refer  to  the  case  of  Her- 
mann V.  Port  Blakely  M.  Co.  71  Fed.  863,  856,  wherein  it  is 
held  that  the  word  "place,"  as  used  in  the  rule  that  a  master 
must  provide  a  safe  place  for  his  servants  in  the  performance 
of  their  duties,  means  "the  premises  where  the  work  is  being 
done.*' 

It  is  suggested  that  the  final  provision  of  sec.  1636/^  as  it 
appears  in  the  Statutes  of  1898,  in  some  way  restricts  the 
meaning  of  what  precedes  it     It  reads  as  follows: 

"Any  person  or  corporation  which  shall  n^lect  for  thirty 
days  after  the  receipt  of  written  notice  from  the  state  f ac- 
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toiy  inspector  to  provide  a  suitable  place  for  the  persons  em- 
ployed by  him  to  work  in  or  who  shall  fail  to  make  and  main- 
tain sudi  safeguards  as  this  section  requires  and  as  said 
inspeetor  shall  specify,  shall  forfeit  not  to  exceed  twenty- 
five  dollars  for  each  offense,  and  ev^y  day's  neglect  or  fail- 
ure, after  a  conviction  hereunder,  shall  constitute  a  separate 
offensa'' 

I  do  not  conceive  that  this  provision  limits  or  restricts  the 
meaning  of  the  one  which  precedes  it  It  deals  not  with  lia- 
bility or  even  duly  to  employeeS|  but  provides  a  penalty  for 
failure  to  do  certain  things.  I  observe  no  reas<m  why  the 
owners  of  threshing  machines  are  hot  amenable  to  the  notice 
provided  for  as  well  as  other  operators  of  dangerous  machin- 
ery. If  the  power  to  inspect  such  a  machine  is  not  otherwise 
expressly  provided  for  by  statute,  it  is  here  conferred  by 
plain  implicaticm.  The  power  of  factory  inspectors  is  by  no 
means  confined  to  factories.  It  extends  to  elevators  and  fire- 
escapes  in  public  or  semi-public  buildings  and  to  many  other 
things.  Sees.  10216  to  1021fc,  Stats,  (1898).  They  may 
order  "bull-wheels,  fly-wheels,  tumbling-rods,  dev«tor  wells, 
stairways,  shafting  or  dangerous  machinery  of  any  kind 
to  be  inclosed  or  otherwise  guarded  so  as  to  protect  workmen 
or  others."  Sec  1021fc,  Stats.  (1898).  Their  duties  in 
this  regard  are  not  confined  to  factories.  Tumbling^rods  are 
things  which  the  writer  has  rarely  heard  of  except  in  connec- 
tion with  the  old  horse-power  threshing  machine. 

Sec  1636/  was  amended  and  rewritten  in  1911,  but  no 
change  was  made  therein  which  affects  the  pres^it  case. 
Oh.  470,  Laws  of  1911. 
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Bajoeb  and  another,  Appellants,  vs.  Beoesb  and  another, 

Bespondents. 

AprU  lO—AprU  t9, 191S. 

Trial:  Speddl  verdict:  AnMtoera,  when  changed  cr  disregarded: 
Salei:  Corporate  itock:  FaUe  repreientationM:  Right  to  rely 
thereon:  BeMciaaion:  Placing  vendor  in  statu  quo:  Waiver: 
Judgment:  Res  judicata:  Oo9t$:  Action  on  contract:  Equitable 
counterclaim. 

1.  The  trial  court  may  properly  change  or  disregard  answers  in  a 

special  yerdict  which,  hy  the  other  answers  and  the  eyidence, 
are  shown  to  he  erroneous  as  a  matter  of  law. 

2.  R^resentations  made  hy  the  yendor  of  stock  in  a  creamery  com- 

pany, to  induce  its  purchase,  as  to  the  amount  of  husiness  done 
at  the  creamery,  the  competition  in  that  locality,  and  the  price 
receiyed  for  manufacturing  hutter,  do  not  relate  to  matters 
ohyious  upon  inspection  or  equally  open  to  both  parties,  but 
are  such  as  a  purchaser,  although  he  may  haye  yisited  and 
inspected  the  plant  pending  the  negotiations,  has  a  right  to 
rely  upon. 

3.  The  purchaser  of  stock  in  a  creamery  company  haying  made 

timely  demand  for  rescission  on  the  ground  of  fraud,  the  fact 
that  the  creamery  was  afterwards  burned  and  that  the  wagons 
and  milk  cans  were  then  sold  does  not  defeat  his  right  to  en- 
force rescission  in  equity,  on  the  ground  that  he  cannot  tender 
back  aU  that  he  received  or  place  his  vendor  in  $tatu  quo, 
where  the  money  received  for  said  equipment  and  the  insur- 
ance money  are  held  for  such  vendor  either  in  the  treasury  of 
the  company  or  by  the  clerk  of  the  court 

4.  A  payment  made  by  a  purchaser  of  property  up<m  the  purchase 

price,  before  he  has  fuU  information  re^>ecting  the  falsity  of 
representations  upon  which  he  relied  in  making  the  purchase, 
will  not  constitute  a  waiver  of  his  right  to  rescind. 

6.  If  in  two  actions  between  the  same  parties  the  issues  involved 
are  the  same^  a  determination  of  such  issues  in  one  action  will 
be  ree  judicata  in  the  other. 

6.  Where  the  complaint  states  a  cause  of  action  at  law  upon  con- 
tract the  costs,  exclusive  of  disbursements,  are  limited  by 
sec.  2921,  Stats.,  to  $25,  although  the  answer  interposes  an 
equitable  counterclaim  which  becomes  the  principal  subject  of 
litigation. 

Abfjull  from  a  judgment  of  the  circuit  court  for  Waupaca 
county:  Btbok  B.  Pask,  Circuit  Judge.  Modified  and  af- 
firmed, 
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Action  to  recover  on  promissory  note  given  in  part  pay- 
ment of  the  purchase  of  a  creamery.  The  defendants  set  up 
two  coimterclaims,  one  for  the  recovery  of  damages,  and  the 
other  an  equitable  counterclaim  setting  forth  alleged  false  and 
fraudulent  representations  made  by  the  plaintiffs  which  in- 
duced the  defendants  to  purchase  the  creamery  and  asking 
for  rescission.  The  answer  of  August  E.  Becker  alleges  that 
after  discovery  of  the  fraud  he  demanded  the  return  of  his 
money  and  notes  given  as  consideration  for  the  purchase 
price,  which  demand  was  refused.  Defendants  pray  judg- 
ment that  they  recover  $250  with  interest,  and  that  the  agree- 
ments for  the  purchase  of  the  creamery  be  rescinded  and  the 
notes  given  by  defendant  August  E.  Becker  be  canceled  and 
that  plaintiffs  be  adjudged  to  secure  and  ind^nnify  defend- 
ant August  E.  Becker  from  loss,  and  that  the  plaintiffs  be  ad- 
judged to  accept  a  reconveyance  of  the  stock  purchased  by 
defendant  August  E.  Becker  and  for  the  recovery  of  $575, 
and  for  such  other  and  further  relief  as  may  be  just  and 
equitable.  The  defendant  John  Becker  put  in  an  answer  ask- 
ing that  the  complaint  be  dismissed  and  for  general  relief. 
There  was  a  reply  to  the  coimterdaims  denying  generally  the 
allegations  thereof. 

It  was  stipulated  that  in  case  of  recovery  by  defendants 
the  defendant  August  E.  Becker  should  recover  on  his  first 
coimterclaim  $250  and  on  his  second  $660. 

The  jury  returned  the  following  verdict : 

"(1)  Did  the  plaintiff  Wheeler  knowingly  make  false  rep- 
resentations to  tie  defendant  August  E.  Becker  as  to  the 
amount  of  business  done  by  the  Royalton  Creamery  Associa- 
tion?   A.  Yes. 

^'(2)  If  you  answer  question  1  *Yes,'  then  did  the  defend- 
ant August  E.  Becker  rely  upon  said  representations  in  mak- 
ing the  purchase  of  said  stock  ?    A.  Yes. 

"(3)  If  you  answer  question  2  Tes,'  then  did  the  defend- 
ant Becker  have  a  ri^t  to  rely  upon  such  representations  t 
A.  No. 
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"(4)  Did  the  plaintiff  Wheeler  knowingly  make  false  rep- 
resentations to  the  defendant  Becker  as  to  competition  at  the 
Royalton  Creamery!    A.  Yes, 

"(5)  If  you  answer  question  4  TTes/  then  did  the  defend- 
ant Becker  rely  upon  said  representations  in  making  the  pur- 
chase of  said  stock!    A.  Yes. 

"(6)  If  you  answer  question  6  TTes/  then  did  the  defend- 
ant Becker  have  a  right  to  rely  upon  such  representations  ? 

A.  No. 

"(7)  Did  the  plaintiff  WTieeler  knowingly  make  false  rep- 
resentations to  the  defendant  August  Becker  as  to  the  condi- 
tion of  the  machinery  in  said  creamery !    A.  No. 

"(8)  If  you  answer  question  7  TTes/  then  did  the  defend- 
ant Becker  rely  upon  said  representations  in  making  the  pur- 
chase of  said  stock  !    A. . 

"(9)  If  you  answer  question  8  ^Yes,'  then  did  the  defend- 
ant Becker  have  a  right  to  rely  upon  such  representations  ? 
A. . 

"(10)  Did  the  plaintiff  Wheeler  knowingly  make  false 
representations  to  the  defendant  Becker  as  to  the  sum  the 
Royalton  Creamery  Association  was  receiving  per  pound  for 
making  butter?    A.  Yes. 

"(11)  If  you  answer  question  10  *Yes/  then  did  the  de- 
fendant Becker  rely  upon  said  representations  in  making  the 
purchase  of  said  stock  ?    A.  Yes. 

"(12)  If  you  answer  question  11  TTes/  then  did  the  de- 
fendant Becker  have  a  nj^t  to  rely  upon  such  representa- 
tions!   A.  No.'* 

Both  parties  moved  for  judgment  on  the  verdict  The  de- 
fendants moved  that  the  answers  to  the  third,  sixth,  and 
twelfth  questions  be  changed  from  ^Ttfo"  to  "Yes,"  or  that 
said  answers  to  questions  number  8,  6,  and  12  be  stricken 
out  The  court  treated  the  verdict  as  advisory  and  made  the 
following  findings: 

That  the  plaintiffs,  Oeorge  A.  Baker  and  H.  A.  Wheeler, 
were  on  the  6th  day  of  December,  1910,  and  for  some  time 
prior  thereto  had  been,  the  owners  and  holdere  of  sixty-three 
shares  out  of  a  total  of  sixty-nine  shares  of  stock  of  the  Roy- 
alton Creamery  Association,  a  domestic  corporation  located 
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at  Rojalton,  Waupaca  county,  Wisconsin,  and  the  par  value 
of  said  stock  was  $50  per  share,  and  the  business  that  of  man- 
ufacturing and  selling  butter  and  butter  products;  that  the 
plaintiffs  by  reason  of  their  ownership  of  said  shares  had  a 
controlling  interest  in  said  creamery,  and  the  plaintiff 
H.  A.  Wheeler  on  the  6th  day  of  December,  1910,  and  since 
the  1st  day  of  February,  1909,  was  the  butter-maker  at  said 
creamery  and  had  supervision  and  control  of  the  manufac- 
ture and  sale  of  butter  at  said  creamery,  had  charge  of  tbe 
books  and  accoimts  thereof,  and  was  secretary  and  treasurer 
of  said  association. 

That  shortly  prior  to  the  8th  day  of  November,  1910,  the 
plaintiffs,  George  A.  Baker  and  H.  A.  Wheeler,  corresponded 
with  the  defendant  Auffusl  E.  Becker  for  the  purpose  of  ne- 
gotiating a  sale  of  said  sixty-three  shares  of  stock,  and  on  said 
date  said  defendant  August  E.  Becker,  at  the  request  of 
plaintiffs,  went  to  Royalton  for  the  purpose  of  entering  into  / 
negotiations  for  the  purchase  of  said  creamery  by  purchasing 
said  stock,  and  on  December  6,  1910,  plaintiffs  sold  and 
transferred  to  August  E.  Becker  said  sixty-three  shares  of 
stock  for  $3,000,  the  def^idant  August  E.  Becker  thereupon 
paying  plaintiffs  $50  in  cash  and  giving  his  promissory  note 
for  the  sum  of  $450  dated  December  6,  1910,  due  Decem- 
ber 20,  1910;  note  for  $500  dated  December  6,  1910,  due 
April  1,  1911,  which  note  was  also  signed  by  defendant 
John  Becker;  note  for  $500  dated  December  6,  1910,  due 
December  1,  1912;  note  for  $500  dated  December  6,  1910, 
due  December  1,  1913, —  all  of  which  notes  were  payable  at 
the  First  National  Bank  of  New  London,  Wisconsin,  to  the 
order  of  Oeorge  A.  Baker  and  H.  A.  Wheeler,  bearing  inter- 
est at  the  rate  of  six  per  cent,  per  annum. 

That  at  the  time  of  the  sale  of  said  stock  one  C.  J.  Jensen, 
of  Royalton,  Wisconsin,  held  fifty  shares  of  said  stock  as 
collateral  security  for  a  loan  of  $1,000  made  by  him  to  plaint- 
iffs, which  debt  was  evidenced  by  noteS)  and  as  part  of  the 
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purchase  price  paid  by  said  August  E.  Becker,  and  for  the 
remaining  $1,000  thereof  said  August  E.  Becker  gave  to 
said  C.  J.  Jensen,  at  the  request  of  plaintiffs,  ten  promissory 
notes  dated  December  6, 1910,  each  in  the  sum  of  $100,  with 
interest  at  six  per  cent.,  the  first  note  being  due  two  months 
iLf  ter  date  and  one  of  said  notes  being  due  at  the  end  of  each 
interval  of  two  months  thereafter,  and  to  secure  said  notes 
gave  said  C.  J.  Jensen  a  chattel  mortgage  on  sixty-three 
shares  of  stock  of  the  Eoyalton  Creamery  Association;  that 
in  consideraticm  of  the  giving  of  said  notes  and  chattel  mort- 
gage to  said  Jensen  said  Jensen  canceled  and  surrendered  to 
plaintiffs  their  note  of  $1,000  which  he  held,  and  delivered 
to  plaintiffs  the  fifty  shares  of  stock  held  by  him  as  collateral 
security  for  said  loan,  which  shares  were  transferred  by 
plaintiffs  to  defendant  August  E.  Becker  as  part  of  the  pur- 
chase of  said  stocL 

That  said  defendant  Au^gust  E.  Becker  paid  said  plaintiffs 
December  6,  1910,  on  the  purchase  price  of  said  creamery 
$50,  and  between  the  6th  and  21st  of  December,  1910,  paid 
plaintiffs  $200,  making  a  total  paym^it  in  cash  of  $250, 
which  was  applied  on  the  note  for  $450;  that  in  January,. 
1911,  by  an  agreement  betwe^i  plaintiffs  and  defendant 
August  E.  Becker,  said  note  for  $450,  on  which  $250  re- 
mained unpaid,  was  surrendered  up  and  transferred  to  said 
Becker  in  consideration  of  $250  to  be  paid,  but  which  pay- 
ment was  never  made,  for  the  recovery  of  which,  together 
with  other  items,  plaintiffs  have  brought  a  separate  action 
which  is  now  pending;  that  there  remain  unpaid  and  out- 
standing obligations  in  favor  of  plaintiffs  and  against  de- 
fendant August  E.  Becker  $250,  balance  due  on  said  $450 
note ;  said  note  of  $500  dated  December  6, 1910,  due  April  1,. 
1911;  note  of  $500  dated  December  6,  1910,  due  Decem- 
ber 1,  1912 ;  note  of  $600  dated  December  6,  1910,  due  De- 
cember 1, 1918,  all  of  which  notes  are  payable  to  the  order  of 
Oeorge  A.  Baker  and  H.  A.  Wheeler,  and  are  negotiable  notes 
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bearing  interest  at  the  rate  of  six  per  cent  per  annum;  and 
the  further  sum  of  $1,000  in  the  form  of  ten  notes  of  $100 
each,  dated  December  6,  1910,  payable  to  C.  J.  Jensen,  the 
first  two  months  after  date,  and  one  each  of  said  other  notes 
at  a  period  of  two  months  thereafter,  all  notes  being  nego- 
tiable and  bearing  interest  at  six  per  cent  per  annum ;  that 
the  obligations  outstanding  and  unpaid  of  the  defendant 
John  Becker  consist  only  of  the  note  for  $500  dated  Decem- 
ber 6,  1910,  due  April  1,  1911,  payable  to  George  A.  Baker 
and  H.  A,  Wheeler,  being  the  note  upon  which  plaintiffs 
have  brought  this  action;  that  the  defendant  John  Becker 
is  the  father  of  defendant  August  E.  Becker  and  signed  the 
note  for  the  accommodation  of  August  E.  Becker,  and  said 
John  Becker  received  no  consideration  for  said  signature. 

That  the  following  statements  and  fraudulent  representa- 
tions were  made  by  the  plaintiff  H.  A.  Wheeler  to  the  de- 
fendant Avgust  E.  Becker  as  set  forth  in  defendants'  answer 
and  counterclaim,  to  wit:  (a)  That  the  said  creamery  was 
doing  a  flourishing  and  profitable  business  and  making 
180,000  pounds  of  butter  a  year,  (b)  That  said  creamery 
had  128  satisfied  patrons,  (c)  That  there  was  no  competi- 
tion in  the  dairy  business  except  from  one  creamery  located 
at  Weyauwega,  Wisconsin,  (d)  That  there  was  only  one 
creamery  in  that  locality,  and  that  was  located  at  Weyau- 
wega, a  distance  of  seven  miles  from  Royalton  creamery, 
(e)  That  the  plaintiff  Wheeler  was  receiving  three  cents  per 
pound  from  the  patrons  of  the  creamery  for  making  the  but- 
ter at  said  creamery,  (f )  That  the  boiler  in  said  creamery 
was  five  years  old  and  in  good  condition  and  the  separator 
was  three  years  old  and  in  good  condition. 

That  said  statements  were  made  by  the  plaintiff  H.  A. 
Wheeler  to  the  defendant  Becker  on  the  8th  day  of  Novem- 
ber, 1910,  at  which  time  said  Becker  visited  Royalton  for  the 
purpose  of  negotiating  for  the  purchase  of  said  creamery,  and 
on  December  6,  1910,  defendant  completed  the  purchase  of 
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said  stock;  that  the  plaintiff  George  A.  Baker  aided  and  as- 
sisted plaintiff  H.  A.  Wheeler  in  making  said  sale,  and  said 
Baker  received  and  partook  of  the  benefits  acquired  bj  said 
plaintiffs  by  reason  of  said  sale;  that  all  of  said  representa- 
tions were  false  and  were  made  by  the  plaintiff  Wheeler  for 
the  purpose  of  inducing  the  defendant  Auffust  E.  Becker  to 
purchase  the  stock  of  said  creamery  association,  and  that  the 
defendant  August  E.  Becker  believed  said  representations 
and  statements  and  relied  thereon  in  the  purchase  of  said 
stock;  that  all  of  said  representations  and  statements  were  of 
material  facts;  that  the  defendant  August  E.  Becker  had  a 
ri^t  to  rely  upon  all  of  said  statements  and  representations 
except  that  statement  in  regard  to  the  condition  of  the  boiler 
and  separator,  and  as  to  such  representations  the  defendant 
Auffust  E.  Becker  had  no  right  to  rely  thereon;  that  the  facts 
and  circumstances  in  regard  to  the  representations  and  state- 
ments regarding  the  number  of  patrons  and  the  state  of  com- 
petition, besides  being  false  and  untrue  on  November  8^ 
1910,  were  materially  changed  for  the  worse  by  December  6, 
1910,  said  patronage  materially  less  and  said  competition 
much  greater  December  6th  than  on  November  8th,  which 
decrease  of  patronage  and  increase  of  competition  was  brou^t 
about  by  conditions  existing  November  8th,  known  to  plaint- 
iffs and  not  known  to  defendants,  and  was  largely,  if  not 
wholly,  due  to  the  Manawa  condensing  plant,  which  began 
operations  about  November  Ist;  and  that  said  fact  and  the 
falsity  of  said  statements  were  well  known  to  the  plaintiffs 
December  6th ;  that  the  defendant  August  E.  Becker  did  not 
on  December  6th  know  of  any  change  in  conditions  and  had 
no  knowledge  of  facts  to  put  him  on  inquiry  as  to  any 
changed  conditions,  and  relied  and  had  a  ri^t  to  rely  upon 
the  information  given  by  plaintiff  Wheeler  November  8th^ 
all  of  which  was  well  known  to  plaintiffs,  but  notwithstand- 
ing this  they  sold  and  transferred  said  shares  of  stock  to  said 
defendant  without  informing  or  making  known  to  him  the 
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change  in  condition  of  said  business  since  said  false  repre- 
sentations were  first  made. 

That  said  defendants  after  the  purchase  of  said  stock  ar- 
ranged with  the  plaintiff  Wheeler  to  continue  the  running 
of  said  creamery  until  defendant  August  E.  Becker  could 
take  actual  charge  thereof,  and  that  defendant  August  E. 
Becker  took  actual  charge  December  20,  1910 ;  that  a  meet- 
ing of  the  stockholders  of  said  company  was  not  held  until 
January  12,  1911,  and  in  the  meantime  plaintiff  Wheeler 
refused  and  neglected  until  January  6,  1911,  to  deliver  over 
or  give  said  defendant  Aiiffust  E.  Becker  the  books  of  said 
creamery  association  or  the  books  used  in  running  the  cream- 
ery; that  in  the  latter  part  of  December,  1910,  and  again 
about  January  20,  1911,  defendant  August  E.  Becker  de- 
manded a  rescission  of  this  contract,  agreeing  to  and  tender- 
ing to  said  plaintiffs  the  consideration  which  he  received  in 
such  contract  and  demanding  the  return  of  the  notes  and 
money  paid  by  him  to  said  plaintiffs,  but  that  said  plaintiffs 
utterly  failed  and  refused  so  to  do;  that  the  plaintiffs  are 
now  the  owners  and  holders  of  said  promissory  notes  herein- 
before described,  and  the  said  C.  J.  Jensen  the  owner  and 
holder  of  said  ten  promissory  notes  hereinbefore  described. 

That  the  defendant  Au^gust  E.  Becker  paid  said  plaintiffs 
on  said  notes  $250  as  follows :  $50  December  6,  1910,  $100 
December  20,  1910,  and  $100  on  or  about  December  16, 
1910 ;  tiiat  the  defendant  August  E.  Becker  had  incurred  ex- 
pense and  suffered  loss  by  reason  of  the  purchase  of  said 
creamery  under  said  false  and  fraudulent  representations  in 
the  sum  of  $60  by  reason  of  the  expense  of  removal  from  his 
home  in  Denmark,  Wisconsin,  to  Royalton,  Wisconsin,  and 
the  further  sum  of  $450  by  reason  of  loss  of  time  and  wages, 
and  the  further  sum  of  $50  by  reason  of  incidental  expenses 
incurred  by  him  by  reason  of  said  fraudulent  representa- 
tions, amounting  to  $560,  which  said  claims  against  the  plaint- 
iffs are  stipulated  to  be  correct  and  to  be  the  amount  recov- 
ered by  said  defendant,  if  he  recovers  in  this  action. 
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The  court  comoladed  that  the  facts  alleged  in  the  answer 
and  counterclaim  of  the  defendants  and  as  proven  on  the 
trial  invoke  the  relief  of  equity. 

That  the  defendant  John  Becker  was  an  accommodation 
maker  of  said  noto  of  $500  dated  December  6,  1910,  due 
April  1,  1911. 

That  the  sale  of  sixty-three  shares  of  8to<^  by  plaintiff  to 
defendant  August  E.  Becker  was  fraudulent. 

That  the  defendants  are  entitled  to  a  return  and  cancella- 
tion ef  said  note  of  $600  dated  December  6,  1910,  due 
April  1, 1911,  payable  to  Oeorge  A.  Baker  and  H.  A.  Wheeler, 
interest  at  six  per  cent. 

That  the  defendant  August  E.  Becker  is  entitled  to  a  re- 
turn and  cancellation  of  the  note  for  $500  dated  December  6, 
1910,  due  December  1,  1912,  and  the  note  for  $500  dated 
December  6,  1910,  due  December  1,  1913,  both  of  which 
were  payable  to  plaintiffs. 

That  the  plaintiffs  are  not  entitled  to  recover  from  the  de- 
fendant August  E.  Becker  any  part  or  portion  of  the  sum 
of  $250  which  they  credited  said  defendant  on  his  note  for 
$450  dated  December  6,  1910,  payable  to  plaintiffs  Decem- 
ber 20,  1910,  and  the  defendants  are  entitled  to  a  permanent 
injunction  against  plaintiffs  restraining  and  forbidding  them 
from  negotiating  or  transferring  said  notes  hereinbefore  m^i- 
tioned  or  any  of  them. 

That  the  defendant  August  E.  Becker  is  entitled  to  be  pro- 
tected and  indemnified  by  the  plaintiffs  against  any  loss  or 
damage  by  reason  of  said  ten  notes  of  $100  each,  dated  De- 
cember 6,  1910,  payable  one  at  the  end  of  two  months  and 
one  each  at  the  expiration  of  each  two  months  thereafter,  and 
is  further  entitled  to  have  a  lien  upon  said  sixty-three  shares 
of  stock  of  the  Boyalton  Creamery  Association  which  were 
transferred  to  him  by  said  plaintiffs,  and  to  hold  the  same  as 
security  therefor  until  his  said  ten  notes  to  said  0.  J.  Jensen 
are  canceled  and  returned  to  him. 

That  the  defendant  August  E.  Becker  is  entitled  to  recover 
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from  said  plaintiffs  on  his  first  counterclaim  the  sum  of  $250, 
with  interest  at  six  per  cent  thereon  from  the  20th  day  of 
December,  1910,  and  on  his  second  counterclaim  the  sum  of 
$660,  and  is  entitled  to  have  a  lien  upon  said  sixty-three 
shares  of  stock  and  to  hold  the  same  as  security  for  the  pay- 
ment of  said  sum  of  $250  with  interest  and  said  sum  of  $560. 

That  upon  the  return  of  said  notes  hereinbefore  described 
said  plaintiffs  are  entitled  to  a  return  and  transfer  by  said 
defendant  August  E.  Becker  to  said  plaintiffs  of  said  sixty- 
three  shares  of  stock  in  the  Royalton  Creamery  Association, 
subject,  however,  to  a  lien  in  favor  of  said  August  E.  Becker 
and  against  said  plaintiffs,  to  protect  the  said  August  E. 
Becker  from  loss  or  damage  by  reason  of  said  ten  notes  of 
$100  each  given  to  said  C.  J.  Jensen,  and  subject  further 
to  the  lien  of  said  August  E.  Becker  on  said  shares  as  security 
for  the  payment  of  the  sums  adjudged  to  said  Attffust  E. 
Becker  by  reason  of  his  first  and  second  counterclaims,  and 
that  said  Becker  may  retain  said  certificates  of  stock  until 
said  liens  are  satisfied. 

That  as  to  the  defendants  the  plaintiffs  take  nothing  on 
their  complaint,  and  that  the  defendants  are  entitled  to  their 
costs  and  disbursements  in  this  action. 

Judgment  was  entered  accordingly,  from  which  the  plaint- 
iffs appealed 

For  the  appellants  there  was  a  brief  by  OUes  H.  Putnam 
and  Llewellyn  Cole,  and  oral  argument  by  Mr.  Pulna/mr. 

For  the  respondents  there  was  a  brief  by  E.  L.  &  E.  E. 
Browne  and  Lloyd  D.  Smith,  and  oral  argument  by  Mr. 
Smith. 

Ejsbwin,  J.  The  facts  in  the  case  fully  appear  in  the 
statement  of  case  hereinbefore  set  out 

The  court  below  as  well  as  the  jury  found  that  the  all^;ed 
representations  were  made  and  in  the  main  relied  upon  by 
defendant,  were  false,  and  damaged  the  defendant     These 
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findings  are  well  supported  by  the  evidence  notwithstanding 
they  are  vigorously  assailed  by  counsel  for  appellants*  True^ 
the  court  disregarded  the  findings  of  the  jury  to  the  effect 
that  the  defendant  did  not  have  a  right  to  rely  upon  the  rep- 
resentations. In  this  regard  the  court  was  right.  Upon  the 
other  findings  and  the  evidence  it  was  established  as  matter 
of  law  that  the  defendant  did  have  a  ri^t  to  rely  upon  the 
representations,  and  therefore  the  court  was  justified  in  chang- 
ing the  answers  to  these  questions  or  disregarding  them. 

Counsel  for  appellants,  however,  appear  to  rely  with  con- 
fidence upon  the  proposition  that  the  defendant  ought  not  to 
have  been  misled  by  the  repres^itations;  that  the  representa- 
tions were  not  such  as  a  reasonably  prudent  man  should  have 
relied  upon,  the  means  of  knowledge  being  equally  open  to 
both  parties.  We  cannot  agree  with  counsel  in  this  conten- 
tion. The  material  representations  were  not  open  and  ob- 
vious, but  on  the  contrary  were  such  as  might  reasonably  have 
been  relied  upon,  as  appears  from  the  imdisputed  facts. 
True,  if  the  representations  were  open  and  obvious  and  such 
as  the  defendant  could  have  seen  if  he  opened  his  eyes  and 
looked,  it  is  doubtless  true  tbat  he  could  not  claim  that  he 
had  been  deceived.  But  such  is  not  the  case  before  us.  The 
falsi^  of  the  most  material  representations  could  have  been 
discovered  only  by  considerable  time  and  research. 

Appellants  under  this  head  rely  upon  Prince  v.  OverhoUer, 
75  Wis.  646,  44  N.  W.  775 ;  Warner  v.  Benjamin,  89  Wis. 
290,  62  N.  W.  179 ;  Bostwick  v.  Mut.  L.  Ins.  Co.  116  Wis. 
392,  89  N.  W.  688,  92  N.  W.  246 ;  Schauer  v.  Bodenheimer, 
150  Wis.  550, 137  N.  W.  785 ;  Jacohsen  v.  W^itely,  138  Wis. 
434, 120  N.  W.  285 ;  NoHhem  S.  Co.  v.  Wangard,  117  Wis. 
624,  94  N.  W.  785 ;  Kaiser  v.  Nummerdor,  120  Wis.  234, 
97  N.  W.  932 ;  Bamdt  v.  Frederick,  78  Wis.  1,  47  K  W.  6 ; 
Bowe  V.  Cage,  127  Wis.  245, 106  K  W.  1074 ;  Farr  v.  Peter- 
son,  91  Wis.  182,  64  N".  W.  863.  An  examination  of  these 
cases  will  show  that  they  are  distinguishable  from  the  instant 
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case.  Reference  to  a  few  of  them  will  illustrate  their  char- 
acter. 

In  Wom^r  v.  Benjamin,  supra,  the  representation  was 
merely  matter  of  opinion,  not  a  representation  of  an  existing 
fact  or  past  event.  In  Farr  v.  Peterson,  supra,  the  general 
rule  was  laid  down  to  the  effect  that  where  means  of  knowl- 
edge are  at  hand  and  equally  available  to  both  parties  and 
the  subject  matter  of  the  purchase  equally  open  to  their  in- 
spection,  if  the  purchaser  does  not  avail  himself  of  those 
means  and  opportunities  he  will  not  be  heard  to  say,  in  im- 
peachment of  the  contract  of  sale,  that  he  was  drawn  into  it 
by  the  vendor's  misrepresentations.  In  Bostwich  v.  Mvt,  L, 
Ins,  Co.,  supra,  plaintiff  agreed  for  a  policy  of  insurance  and 
received  a  different  one,  and  upon  receipt  of  the  poliqr  put  it 
in  a  drawer  without  examination,  although  a  casual  glance 
at  it  and  an  accompanying  letter  would  have  disclosed  that 
it  was  not  the  pdicy  he  expected.  Several  months  after- 
wards, on  discovery  of  the  fact,  plaintiff  for  the  first  time 
objected.  Held,  that  the  fraud,  if  any,  was  waived  and  the 
policy  accepted. 

Bowe  V.  Oage,  supra,  holds  that  it  was  not  error  to  refuse 
to  submit  a  question  to  the  jury  inquiring  whether  the  mis- 
representations were  sufficient  to  influence  the  conduct  of  a 
person  of  ordinary  intelligence;  that  there  is  no  such  issue 
in  an  action  for  deceit;  that  the  sole  question  is  whether  the 
misrepresentations  in  fact  deceived  the  party  involved  and 
materially  affected  his  conduct 

Jacobsen  v.  Whiiely,  supra,  holds  that  an  action  for  deceit 
cannot  be  maintained  by  one  who  acted  blindly  upon  state- 
ments  whose  falsity  he  knew  or  by  the  exercise  of  ordinary 
observation  would  have  known. 

The  instant  case  is  ruled  by  Miner  v.  Medbury,  6  Wis. 
295 ;  Krause  v.  Busacker,  105  Wis.  350,  81  K  W.  406 ;  Lee 
V.  Buntkam,  82  Wis.  209,  52  N.  W.  256;  Cotzh<msen  v. 
Simon,  47  Wis.  103,  1  N.  W.  473 ;  D(wis  v.  Nuzum,  72  Wis. 
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439,  40  N.  W.  497;  WotesheJc  v.  Neuman,  151  Wis.  365, 138 
N.  W,  1000 ;  Brown  v.  Ocean  A.  &  Q.  Corp.,  ante,  p.  196, 
139  K  W,  1112;  Beetle  v.  Anderson,  98  Wia.  5,  73  K  W. 
560 ;  and  other  cases  in  this  oonrt 

Appellants  concede  that  a  defrauded  purchaser  has  two 
remedies :  one  to  rescind,  tender  back  all  he  has  received,  and 
recover  what  he  has  paid  so  that  the  parties  would  stand  in 
statu  quo;  and  also  has  the  ri^t  to  afBrm  the  contract  and 
recover  damages  for  the  fraud.  It  is  claimed,  however,  by 
appellants  that  the  defendant  was  not  in  position  to  rescind, 
because  he  had  not  tendered  back  all  he  had  received,  and  the 
point  is  made  that  the  money  received  iroai  the  sale  of  ihe 
milk  rigs  and  milk  cans,  aggregating  $136,  had  not  been  re- 
turned. The  creamery  having  be^i  destroyed  by  fire  Janu- 
ary 13,  1911,  the  defendant  regarded  it  good  business  policy 
to  sell  the  articles  and  hold  the  money  in  the  treasury  of  the 
company,  and  also  it  is  claimed  that  because  of  a  fire  which 
destroyed  the  creamery  the  def^idant  was  not  in  position  to 
place  the  plaintiffs  in  statu  quo,  hence  could  not  rescind.  In 
this  ccmnection  it  is  also  insisted  that  by  delay,  acquiescence, 
and  waiver  the  defendant  lost  his  ri^t  to  rescind,  if  he  ever 
had  any,  and  that  moreover  the  defendant  had  an  adequate 
remedy  at  law,  hence  equity  will  not  interpose.  We  think  the 
equitable  counterclaim  states  a  good  cause  of  action  in  equity. 
Moreover,  no  objection  was  taken  to  it  by  way  of  demurrer 
or  answer  on  that  ground,  but  the  plaintiffs  replied  to  the 
merits  and  the  issues  raised  by  the  coimterclaim  and  reply 
thereto  were  tried  out  upon  the  merits^  That  the  equitable 
counterclaim  must  be  sustained  on  the  facts  here  is  supported 
by  the  decisions  of  this  court  Miller  v.  Drane,  100  Wis.  1, 
75  K  W.  413 ;  Gvllickson  v.  Madsen,  87  Wis.  19,  57  N.  W. 
966 ;  Hall  v.  Bank,  148  Wis.  303,  127  N.  W.  969 ;  Hall  v. 
Ben,  148  Wis,  296,  127  N.  W.  967 ;  Resch  v.  Senn,  31  Wis. 
138;  Scott  V.  Menasha,  84  Wis.  73,  64  N.  W.  263;  Hojf  v. 
Olson,  101  Wis.  118,  76  N.  W.  1121 ;  Mdhn  v.  Chicago  &  M. 
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E.  B.  Co.  140  Wis.  8,  121  N.  W.  645 ;  Pierdoif  v.  Jorges, 
86  Wis.  128,  66  N.  W.  785;  Bigehw  v.  Washburn,  98  Wis. 
553,  74  N.  W.  362.     The  defendant  offered  to  do  equity  in 
the  counterclaim  for  rescission.     The  court  found  upon  suf- 
ficient evidence  that  in  the  latter  part  of  December,  1910, 
and  again  January  20,  1911,  the  defendant  demanded  rescis- 
sion.    The  $135  received  for  wagons  and  milk  cans  is  held 
by  the  treasurer  of  the  creamery  company.     The  delay  in  de- 
manding rescission  and  taking  steps  to  enforce  it  is,  we  think, 
sufficiently  explained  in  the  evidence,  and  no  extended  dis- 
cussion of  the  evidence  on  the  point  is  necessary.     Appellants 
specially  rely  upon  paym^it  of  $250  by  defendant  to  plaint- 
iffs in  January,  1911,  as  ratification  of  sale  and  waiver  of 
right  to  rescind.     But  it  appears  that  defendant  did  not  have 
full  information  respecting  the  falsity  of  the  representations 
at  that  time;  besides,  the  conditions  under  which  this  pay- 
ment was  made  did  not  amount  to  a  payment  such  as  would 
constitute  ratification  or  waiver.     The  destruction  of  *  the  fac- 
tory by  fire  cannot  be  attributed  to  the  defendant     Moreover, 
the  money  paid  on  adjustment  of  the  loss  represents  the  fac- 
tory and  is  held  by  the  clerk  of  the  court  pending  the  litiga- 
tion, and  is  $1,908.95,  while  the  evidence  is  that  the  factory 
at  the  time  of  sale  was  not  worth  more  than  $1,500.     So  the 
$135  received  for  property  sold,  and  the  insurance  money, 
$1,908.95,  being  held  for  plaintiffs,  the  defendant  offers  to 
do  equity  in  that  regard,  and  it  cannot  be  said  that  plaintiffs 
have  been  prejudiced  by  such  changed  conditions.     We  are 
not  able  to  say  that  justice  has  not  been  done  by  the  court 
below  in  the  adjustment  of  the  ri^ts  and  equities  between 
the  parties,  nor  that  the  findings  are  not  supported  by  the 
evidence. 

It  is  further  complained  by  counsel  for  appellants  that  a 
certain  action  which  was  pending  at  the  time  this  action  was 
commenced  in  which  Oeorge  A.  Baker  and  H.  A.  Wheeler 
were  plaintiffs  and  August  E.  Becker  was  def^idant  in  some 
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manner  has  become  wiped  out  by  the  instant  action.  True, 
the  record  in  the  other  action  was  bj  stipulation  of  parties  in 
this  action,  put  in  evidence  and  made  a  part  of  the  record  in 
this  action  ^^f or  the  sole  purpose  of  placing  such  record  before 
the  court  so  that  it  can  be  informed  of  the  nature  of  the 
action  and  the  issues  involved,  and  not  for  the  purpose  of 
being  considered  as  evid^ice  either  for  or  against  the  plaint- 
iffs or  def^idant  in  this  action."  Just  what  the  purpose  of 
putting  the  record  in  under  such  a  stipulation  was,  is  not 
very  apparent  It  is  probable,  however,  that  it  was  not  the 
intention  to  consolidate  the  actions,  or  to  adjudicate  the  issues 
involved  in  such  other  action  in  this,  but  to  allow  the  other 
action  to  stand  upon  its  own  merits.  However,  the  proper 
time  to  determine  whether  the  issues  involved  in  this  action 
are  res  adjvdicata  in  another  is  when  such  other  is  under  con- 
sideration by  the  court,  and  since  it  may  be,  as  appears  from 
the  stipulation  and  the  whole  record,  that  it  was  not  the  in- 
tention of  the  parties  to  litigate  the  issues  in  the  other  action 
in  this,  we  should  not  attempt  to  consider  them  here.  Of 
course  if  the  issues  involved  in  this  action,  or  any  of  them, 
between  the  same  parties,  are  the  same  as  those  involved  in 
the  other  action,  then  the  determination  of  such  issues  here 
is  res  adjvdicata  there.  BoweU  v.  Smith,  123  Wis.  610, 102 
N.  W.  1 ;  WerdwoHh  v.  Racine  Co.  99  Wis.  26,  74  N.  W. 
551;  GnmeH  v.  Spaldmg,  104  Wis.  193,  80  N.  W.  589; 
HaH  V.  Movlton,  104  Wis.  349,  80  N.  W.  699. 

The  court  below  confirmed  the  taxaticm  of  costs  by  the 
clerk  as  in  an  equity  addon.  This  is  also  relied  upon  as 
error  by  counsel  for  appellants.  The  appellants  insist  that 
the  character  of  the  action  as  to  being  l^al  or  equitable  as 
r^ards  costs  must  be  determined  from  the  complaint,  while 
the  respondent  insists  that  the  whole  litigation  grew  out  of 
the  defendant's  counterclaims,  the  principal  one  being  equi- 
table, therefore  the  defendant  was  entitled  to  full  costs  as  in 
equitable  actions.     The  question  seems  to  have  been  settled 
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by  this  court  in  Ward  v.  American  H.  F.  Co.  119  Wis.  12, 
96  N.  W.  388,  against  the  contention  of  respondent,  to  the 
effect  that  where  the  action  is  at  law  upon  contract  the  fact 
that  an  equitable  counterclaim  is  set  up  and  litigated  does 
not  change  the  character  of  the  action  as  to  costs*  Counsel 
for  respondent  insists  that  Ward  v.  American  H.  F.  Co., 
supra,  is  not  in  point  because  in  that  case  judgment  went  for 
plaintiff,  while  on  the  equitable  counterclaim  in  the  present 
action  the  judgment  was  for  defendant.  But  we  think  it 
clear  that  under  the  statute  relating  to  costs  the  character  of 
the  action,  whether  one  at  law  upon  contract,  or  in  equity, 
must  be  determined  fr<Hn  the  complaint  Sec  2921,  Stats. 
Costs  in  the  instant  case  other  than  disbursements  were  at 
lowed  at  $98.24.  They  should  have  been  limited  under  the 
statute  to  $25  and  disbursements.  Sea  2921,  Stats.  For 
this  error  the  judgment  must  be  modified. 

By  the  Court. — The  judgment  of  the  court  below  is  modi- 
fied by  reducing  the  item  of  $98.24,  costs  taxed  exdusive  of 
disbursements,  to  $25,  and  as  so  modified  is  afiSrmed.  The 
appellants  are  entitled  to  costs  in  tiiis  court. 


JoKESy  Appellant,  vs.  Caikd,  Bespondent. 

April  10-- April  29, 1919. 

De€d$:  Delivery:  Parent  and  child:  Acceptance,  when  presumed: 
Conveyance  to  take  effect  after  grantor'e  death:  Will  or  grantf 
Revocation:  Parol  evidence  of  intention. 

1.  When  a  father  executes  and  causes  to  be  recorded  a  deed  of  his 

land  to  his  infant  child  and  brings  this  to  the  knowledge  of 
the  child,  and  the  grant  is  beneficial  to  the  Infant,  and  the  lat- 
ter thereafter  makes  claim  to  the  land  under  the  deed,  its  ao* 
ceptance  is  presumed  and  the  deliyery  is  complete. 

2.  Such  a  deed  in  the  ordinary  form  of  a  warranty  deed,  except  that 

after  the  description  of  the  property  was  inserted:  "This  deed 
Is  given  upon  the  express  condition  that  the  title  and  posses- 
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sion  of  the  property  conveyed  is  not  to  pass  during  the  life  off 
the  party  of  the  first  part,  but  is  to  be  absolute  at  his  death," 
is  construed  to  be,  not  a  testamentary  disposition,  but  a  grant 
of  the  land  in  fee  simple  to  the  grantee,  to  commence  in  pos^ 
session  and  enjoyment  after  the  death  of  the  grantor,  and 
hence  not  subject  to  revocation. 

3.  Such  being  the  legal  effect  of  the  instrument,  oral  testimony  of 

the  grantor  to  the  effect  that  he  intended  a  testamentary  dis- 
position was  incon^^tent  and  unavailing. 

4.  A  conveyance  of  land  in  fee  to  take  effect  at  a  future  time  is 

valid  in  this  state. 

Apfrat.  from  a  judgment  of  the  drcnit  court  for  Waupaca 
county:  Bybon  B.  Pask,  Circuit  Judge.     AffmnecL 

The  appeal  is  from  a  judgment  dismissing  the  complaint  of 
the  plaintiff. 

The  plaintiff  on  November  29,  1899,  being  the  owner  of 
certain  real  property,  executed  to  his  daughter,  then  aged 
fifteen  years,  Agnes  B.  Jones,  now  the  defendant  Agnes  B. 
Caird,  and  caused  to  be  recorded  in  the  office  of  the  register 
of  deeds  of  the  proper  county,  a  warranty  deed  of  this  real 
estate  in  ordinary  form,  except  that  it  contained  the  follow- 
ing inserted  after  the  description  of  the  property : 

''This  deed  is  given  upon  the  express  condition  that  the 
title  and  possession  of  the  properly  conveyed  is  not  to  pass 
during  the  life  of  the  party  of  the  first  part,  but  is  to  be  ab- 
solute at  his  death." 

A  preceding  clause  in  the  deed  contained  the  ordinary 
words  of  conveyance  to  the  defendant  and  her  heirs  and  assigns 
forever.  A  habendum  clause  following  the  above  quoted  lan- 
guage reads :  ''To  have  and  to  hold  the  said  premises  as  above 
described,  with  the  hereditaments  and  appurtenances,  unto 
the  said  party  of  the  second  part,  and  to  her  heirs  and  as- 
signs forever."  There  was  no  other  delivery  of  the  deed,  but 
the  plaintiff  informed  his  daughter  that  he  had  given  her  the 
land.  The  daughter  grew  up  and  married.  The  father, 
who  was  a  widower  at  the  time  of  making  the  deed,  also  mar^ 
ried  in  September,  1900.  He  now  seeks  by  this  action  to 
revoke  this  deed  on  the  ground  of  nondelivery,  and  on  the 
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further  ground  that  it  was  in  law  an  attempted  testamentary 
disposition  of  the  properly  and  either  void  as  such  or  revo- 
cable.    The  learned  circuit  court  dismissed  the  complaint 

The  plaintiff  offered  oral  evidence  tending  to  show  that 
at  the  time  of  the  execution  of  this  deed  he  was  in  fear  of  sud- 
den death  in  one  of  the  fainting  spells  to  which  he  was  sub- 
ject and  the  deed  executed  for  that  reason  for  the  purpose  of 
protecting  his  daughter  in  case  of  such  death,  and  that  he  in- 
tended the  deed  to  act  as  a  wilL 

Por  the  appellant  there  was  a  brief  by  E.  L.  <i  E.  E. 
Braume  and  L.  D.  Smith,  and  oral  argument  by  Mr.  Smith. 
They  cited,  among  other  cases,  Spencer  v.  Bobbins,  106  Ind. 
580,  6  K  E.  726 ;  Boivdoin  College  v.  Merritt,  75  Fed,  480, 
483 ;  Nichols  v.  Emery,  109  Cal.  323,  41  Pac  1089,  1091 ; 
EUis  V.  Pearson,  104  Tenn.  591,  58  S.  W.  818 ;  Sharp  v. 
Hall,  86  Ala.  110,  6  South.  497 ;  Smith  v.  Holden,  68  Kan. 
536,  60  Pac  447 ;  Lauienshlager  v.  Lautenshlager,  80  Mich. 
286,  46  N.  W.  147 ;  Laiu:k  v.  Logan,  45  W.  Va.  251,  31  S. 
E.  986 ;  Thomas  v.  Singer  S.  M.  Co.  105  Minn.  88,  117  N. 
W.  156 ;  Whitten  v.  McFall,  122  Ala.  619,  26  South,  131 ; 
Beed  v.  Hazleton,  37  Kan.  321,  16  Pac.  177;  Powers  v. 
Scharling,  64  Kan.  339,  67  Pac.  820 ;  Leaver  v.  Oauss,  62 
Iowa,  314,  17  K  W.  622 ;  DeBafligethy  v.  Johnson,  23  Tex. 
Civ.  App.  272,  56  S.  W.  95 ;  Turner  v.  Scott,  51  Pa.  St  126; 
Terry  v.  Glover,  236  Mo.  644,  139  S.  W.  337 ;  In  re  Kisech- 
et^s  Estaie,  190  Pa.  St  476,  42  Atl.  886. 

D.  W.  McNamara,  for  the  respondent 

TiMLiw,  J.  (1)  When  a  father  executes  and  causes  to  be 
recorded  in  the  register's  office  a  deed  of  his  land  to  his  in- 
fant child,  brings  this  to  the  knowledge  of  the  child,  and  the 
grant  is  beneficial  to  the  infant,  and  the  latter  thereafter 
makes  claim  to  the  land  under  the  deed,  its  acceptance  is  pre- 
sumed and  the  delivery  is  complete.  Whiting  v.  Hoglund, 
127  Wis.  136,  106  N.  W.  391 ;  Cooper  v.  Jackson,  4  Wis. 
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587 ;  Cemey  v.  Pawlot,  66  Wis.  262,  28  K  W.  188 ;  NoHh- 
western  Mvi.  L.  Ins.  Co.  v.  Wright,  arde,  p.  262,  189  N.  W* 
1078 ;  Arrington  v.  Arrington,  122^  Ala.  610,  26  South.  162  ; 
Edlich  V.  Ominder,  66  App.  Div.  496,  72  N.  Y.  Supp.  885 ; 
Hayes  v.  Boylan,  141  UL  400,  30  N.  E.  1041,  88  Am.  St. 
Rep.  826;  Tobin  v.  Bass,  86  Mo.  664;  Issitt  v.  Dewey,  47 
Keb.  196,  66  N.  W.  288 ;  Chambers  v.  Chambers,  227  Mo. 
262,  127  S.  W.  86,  187  Am.  St  Rep.  567,  578;  Decker  v. 
Stansbury,  22  Am.  &  Eng.  Ann.  Cas.  227  and  cases  in  note. 
(2)  A  conveyance  of  land  in  fee  to  take  effect  at  a  future 
time  is  valid  in  this  state.     Ferguson  v.  Mason,  60  Wis.  877, 
19  N.  W.  420.     Where  a  deed  containing  unlimited  words 
of  grant  and  the  usual  habendum  clause  also  provided :  ^'This 
conveyance  is  not  to  become  absolute  until  after  the  decease 
of  us  both  [grantors]  .  .  .  and  then  only  on  this  condition," 
etc,  this  was  considered  a  valid  deed  with  a  condition  subse- 
quent.    Drew  V.  Baldwin,  48  Wis.  629,  4  N.  W.  676.     See, 
also,  Donnelly  v.  Bastes,  94  Wis.  390,  69  N.  W.  157.     In  con- 
struing deeds  as  in  construing  other  contracts  the  funda- 
mental inquiry  is,  "What  was  the  intention  of  the  parties  V^ 
Barhhavsen  v.  C,  M.  &  St.  P.  B.  Co.  142  Wis.  292,  124  K 
W.  649,  126  N.  W.  680.     The  apparent  intention  here  is  to^ 
retain  in  the  grantor  all  dominion  and  ownership  over  the* 
land  during  his  life  consistent  with  an  unconditional  grant 
in  fee  simple,  to  become  absolute  or  to  "conmience  in  posses- 
sion and  enjoyment"  at  his  death.    Sees.  2034,  2048,  Stato. 
In  order  to  hold  that  the  grantor  in  this  case  did  not  intend 
such  conveyance  but  did  intend  a  testamentary  disposition 
of  his  property,  we  must  ignore  the  name  and  character  of 
the  instrument  selected  and  executed  by  him,  the  recording 
thereof,  the  inconsistent  covenants  in  that  instrument,  sucb 
as  warranty,  the  mode  of  execution,  and  choose  that  construc- 
tion which  will  make  the  instrument  void  because  it  is  not 
executed  with  the  proper  formalities,  rather  than  that  which 
would  make  it  valid.    There  is  no  evidence  tending  to  show 
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that  this  was  executed  as  a  will  should  be.    The  law  on  this 
subject  is  well  collected  in  a  note  to  Wilson  v.  Carrico,  49 
Am.  St.  Rep.  218  (140  Ind.  533,  40  N.  E.  60).    The  qual- 
ity of  revocabilily  attempted  to  be  attached  to  this  instrument 
rests  upon  the  theory  that  it  is  in  substance  and  effect  a  tes- 
tamentaiy  disposition.     But  if  it  is  such  it  is  void  because 
not  executed  as  required  by  law,  and  the  question  of  revoca- 
tion becomes  immateriaL     We  cannot  assume  that  the  l^gal 
effect  of  this  instrument  is  the  same  as  that  of  a  will  and, 
treating  that  as  a  premise,  conclude  that  it  is  a  will.    That 
is  *T)egging  the  question."    The  question  is  rather,  What  is 
the  legal  effect  which  the  grantor  intended  and  the  instru- 
ment tends  to  support  ?  and  in  arriving  at  the  answer  it  is  a 
:f  air  presumption  that  he  intended  something  valid  and  effec- 
tual rather  than  something  void  and  useless.     The  precedents 
in  this  court  heretofore  cited,  as  well  as  the  following  cases 
from  other  courts,  suggest  that  this  instrument  should  be  con- 
strued as  a  deed  carrying  a  grant  in  fee  simple  to  the  grantee, 
to  commence  in  possession  and  enjoyment  after  the  death  of 
lihe  grantor:  Dexter  v.  Wiite,  138  Wis.  74,  119  N.  W.  891; 
Cates  V.  Gates,  135  Ind.  272,  84  N.  E.  957 ;  White  v.  Hop- 
kins, 80  Ga.  154,  4  S.  E.  868 ;  Graves  v.  Atwood,  52  Cwm. 
«12 ;  Webster  v.  Webster,  88  N.  H.  18,  66  Am.  Dec  706 ; 
Wyrrum  v.  Brown,  50  Me.  139. 

(3)  Giving  the  deed  this  construction,  there  is  no  repug- 
nancy between  the  granting  clause,  the  habendum,  and  the 
limitation  of  the  commencement  of  the  right  to  possession  and 
enjoyment  in  the  grantee. 

(4)  Such  being  the  legal  effect  of  the  instrument,  the  oral 
evidence  of  the  grantor  to  the  effect  that  he  intended  a  tes- 
tamentary disposition  was  incompetent  and  unavailing. 
Wheeler  &  W.  M.  Co.  v.  Lam,  62  Wis.  635,  28  K.  W.  17 ; 
Kirch  V.  Davies,  65  Wis.  287,  11  N.  W.  689 ;  Schwalbach  v. 
C,  M.  &  St.  P.  B.  Co.  73  Wis.  187,  40  N.  W.  679. 

By  the  Court. — ^Judgment  afliriAed. 
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MoBTENsoN,  Appellant,  vs.  Mitbphy,  imp.,  Respondent 

April  Kh-AprU  29,  191S. 

Foreign  eorpanUUmi:  DitahUity  to  take  title  to  land:  Interett  of 
grantee  of  euoh  corporation:  Advene  poi$esiion:  Tacking: 
PrivUy:  Statute  removing  disability:  Construction:  VaUdation 
by  grantor  of  prior  conveyance:  Mortgagee:  Forecloture. 

1.  Althoagli  a  conveyance  of  land  In  this  itate  to  a  foreign  corpora- 

tion which  had  not  compiled  with  sec  1770d,  Stats.,  was  void, 
yet  a  grantee  of  such  corporation  who  went  Into  possession  of 
the  land  under  his  deed  had  an  Interest  therein  which  he  could 
convey  or  mortgage,  to  wlt»  possession  under  claim  and  color 
of  Utle. 

2.  One  to  whom  such  grantee  of  the  foreign  corporation  sold  and 

conveyed  the  land  could  tack  his  possession  to  that  of  said 
grantee  to  make  up  the  ten-year  period  In  which  title  could  be 
acquired  by  adverse  possession;  and  so  also  could  purchasers 
at  a  mechanic's  lien  sale  who  succeeded  to  his  rights. 

8.  Sufficient  privity  exists  where  one  claims  succession  In  right  by 
an  Involuntary  conveyance  or  by  operation  of  law  to  permit  a 
tacking  of  possessions  so  as  to  secure  the  benefit  of  a  statute 
of  limitation. 

4.  Where  the  original  grantee  of  the  foreign  corporation  mort- 
gaged the  land  and  afterwards  sold  and  conveyed  It  subject  to 
the  mortgage,  the  right  of  the  mortgagee  was  superior  to  that 
of  the  purchaser,  and  the  interest  acquired  by  the  latter  and 
those  claiming  under  him,  Including  the  right  of  possession 
and  the  Inchoate  right  to  obtain  title  by  adverse  occupancy, 
might  be  foreclosed  and  sold  under  the  mortgage. 

6.  Ch.  148,  Laws  of  1911  (sec.  1770/,  Stats.),  which  attempted  to 
cure  the  defect  in  the  title  of  foreign  corporations  to  lands 
conveyed  to  them  before  compliance  with  sec.  1770&,  Stats., 
where  they  had  afterwards  complied  therewith,  did  not  have 
the  effect  to  vest  the  title  In  such  a  corporation  Immediately, 
but  was  In  the  nature  of  a  statute  of  limitation  and  allowed  the 
party  dealing  with  the  corporation  a  year  In  which  to  disaffirm 
his  contract,  and  If  he  did  not  do  so  the  conveyance  In  effect 
became  validated. 

6.  Land  in  this  state  had  been  conveyed  to  a  foreign  corporation 
coming  within  the  terms  of  ch.  142,  Laws  of  1911.  Such 
corporation  conveyed  to  one  Clare,  who  took  possession  and 
thereafter  mortgaged  the  land  to  a  bank,  and  then  sold  and  con- 
veyed It,  subject  to  the  mortgage,  to  one  Morse.    Through  fore- 
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closure  of  a  mechanic's  Uen  and  subsequent  conveyances  the 
interest  of  Morse  became  vested  in  Murphy.  After  the  enact- 
ment of  the  law  of  1911  the  original  grantor  of  the  foreign  cor- 
poration quitclaimed  to  the  mortgagee  bank,  and  the  bank 
thereafter  quitclaimed  the  land  and  assigned  the  mortgage  to 
plaintiff.  In  an  action  against  Murphy  and  others  to  foreclose 
the  mortgage,  plaintiff  having  elected  to  take  the  position  that 
defendants  had  an  equity  of  redemption  in  the  inremlses,  it 
is  held  that  the  purpose  of  said  original  grantor  in  quitclaim- 
ing to  the  bank  was  to  validate  his  conveyance  to  the  foreign 
corporation  and  thereby  to  place  all  parties  in  the  same  posi- 
tion they  would  have  occupied  had  the  corporation  been  com- 
petent to  receive  and  to  transfer  title  In  the  first  instance; 
hence  that  the  mortgage  Is  the  prior  and  paramount  lien  and 
should  be  foreclosed  accordingly. 

Appeal  from  a  judgment  of  the  circuit  court  for  Portage 
county :  Bybon  B,  Park,  Circuit  Judge.     Reversed. 

On  February  1,  1907,  Bosenbaum,  being  the  owner  of  the 
real  estate  in  controversy,  conveyed  the  same  to  the  Western 
Land  Securities  Company,  a  foreign  corporation,  which  had 
not  filed  its  articles  of  incorporation  as  required  by  sec  17706^ 
Stats.,  and  which  did  not  comply  with  the  law  in  this  regard 
until  August  7,  1909.  After  receiving  the  conveyance  from 
Bosenbaum  the  corporation  contracted  to  sell  the  property  to 
one  Clare.  On  April  17,  1907,  the  corporation  deeded  the 
land  to  Clare  by  a  deed  of  warranty  and  Clare  went  into  pos- 
session of  the  same  under  his  deed.  On  May  7,  1908,  Clare 
executed  the  mortgage  in  suit  to  tiie  Westfield  State  Bank. 
On  thfe  same  day  Clare  conveyed  the  premises  by  warranty 
deed  to  the  defendant  Morse,  subject  to  the  $3,000  mortgage 
which  he  had  given  to  the  bank.  Morse  continued  in  posses- 
sion of  the  premises  for  some  time  and  purchased  materials 
which  were  used  in  repairing  the  buildings  thereon.  A  me- 
chanic's lien  was  filed  by  one  of  the  parties  furnishing  ma- 
terial, and  foreclosure  proceedings  were  instituted  thereon, 
and  a  judgment  was  entered  establishing  a  lien  on  all  of  the 
right,  title,  and  interest  of  Morse  in  the  premises  and  de- 
claring such  lien  to  be  paramount  to  the  rights  of  any  party 
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claiming  an  interest  in  the  premises  subsequent  to  the  time 
when  the  material  was  sold  and  delivered.  On  January  10, 
1910,  the  interest  of  Morse  and  of  all  persons  claiming 
through  or  under  him  after  June  15,  1908,  was  sold  to  sat- 
isfy the  mechanic's  lien  claim  aforesaid,  the  sheriff's  deed  re- 
citing that  the  premises  were  sold  for  $280,  subject  to  the 
mortgage  of  the  Westfield  State  Bank.  The  purchasers  at 
the  sale  were  John  and  Hugh  Hamilton,  and  on  August  6, 
1910,  the  Hamiltons  quitclaimed  to  the  defendant  Margaret 
Mvrphy.  Three  days  later  she  went  into  possession.  On 
September  11,  1911,  Rosenbaum  executed  a  quitclaim  deed 
of  the  premises  in  suit  to  the  Westfield  State  Bank.  On  No- 
vember 24,  1911,  the  Westfield  State  Bank  quitclaimed  the 
premises  to  the  plaintiff  and  on  November  17th  assigned  its 
mortgage  to  him.  This  action  was  brought  in  March,  1911, 
to  foreclose  the  mortgage.  On  May  13,  1911,  ch.  142  of  the 
Laws  of  Wisconsin  for  the  year  1911  was  published,  and  on 
July  22,  1911,  ch.  664  of  the  Laws  of  1911  was  published, 
sec  12  of  which  latter  act  amended  the  former.  The  defend- 
ant Margaret  Murphy  appeared  and  answered  by  way  of  de- 
fense and  counterclaim.  She  all^d  that  her  title  and  right 
of  possession  to  the  premises  gained  under  the  mechanic's 
lien  foreclosure  proceedings  were  prior  and  paramount  to  the 
right  of  the  mortgagee  and  that  she  also  had  a  substantial 
claim  for  betterments.  Part  of  the  relief  demanded  was  that 
the  quitclaim  deeds  from  Rosenbaum  to  the  bank  and  from 
the  bank  to  the  plaintiff  be  canceled  and  set  aside  as  a  cloud 
on  her  title.  Other  essential  facts  upon  which  the  defend- 
ants relied  will  be  stated  in  the  opinion.  The  trial  court 
held  that  the  defendants  Margaret  and  C.  C.  Murphy  were 
entitled  to  judgment  dismissing  the  complaint;  that  Mar- 
garet Murphy  was  entitled  on  her  coimterclaim  to  a  judg- 
ment determining  her  right  to  and  interest  in  the  lands  to  be 
of  the  value  of  $1,200  because  of  permanent  improvements 
placed  thereon  after  she  went  into  possession,  and  that  she 
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had  an  interest  therein  for  the  additional  sum  of  $710  be- 
cause of  permanent  improvements  placed  thereon  by  the  de- 
fendant Morse,  which  she  owned  throu^  her  purchase  under 
the  foreclosure  proceedings ;  that  she  was  entitled  to  a  judg- 
ment quieting  her  title  to  the  premises  in  dispute  as  against 
the  plaintiff  and  her  codef endants,  except  her  husband ;  and 
that  the  quitclaim  deeds  referred  to  were  a  cloud  on  the  title 
which  should  be  removed  bj  a  judgment  of  the  court  From 
a  judgment  entered  in  accordance  with  the  findings  of  fact 
and  conclusions  of  law  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  John  A.  Conant, 
Rogers  &  Rogers,  and  W.  S.  Stroud,  and  oral  argument  by 
Mr.  Stroud  and  Mr.  Harlan  Rogers. 

For  the  respondent  there  was  a  brief  by  Ryan  &  Kelm,  and 
oral  argument  by  E.  H.  Ryan. 

Bajrneb,  J.  The  trial  judge  reached  the  conclusion  that 
the  deed  from  Bosenbaum  to  the  corporation  was  void  as  to 
the  corporation  because  of  noncompliance  with  the  provisions 
of  sec.  17702^,  Stats.;  that  the  corporation  having  no  title 
could  convey  none  to  Glare,  and  that  Clare  had  nothing 
which  he  could  mortgage  to  the  bank  or  deed  to  the  defend- 
ant Morse,  and  that  therefore  the  mortgage  was  void  and  of 
no  effect  and  could  not  be  foreclosed. 

He  further  held  that  the  effect  of  ch.  142,  Laws  of  1911, 
was  to  validate  the  deed  from  Bosenbaimi  to  the  corporation 
and  vest  title  in  the  latter,  but  that  the  grantees  of  the  cor- 
poration did  not  derive  any  benefit  from  the  statute  because 
it  did  not  affect  pending  actions.  He  further  concluded  that, 
the  statute  referred  to  having  divested  Bosenbaum  of  his 
title  and  vested  it  in  the  corporation  prior  to  the  conveyance 
by  quitclaim  deed  to  the  bank,  he  had  no  title  to  convey  when 
this  deed  was  executed,  and  that  therefore  neither  the  bank 
nor  the  plaintiff  secured  any  interest  under  the  quitclaim 
deeds. 

When  Clare  executed  the  mortgage  to  the  bank  he  was  in 
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possession  of  the  premises  in  controversy,  claiming  title  un- 
der a  warranty  deed  from  the  oetensible  owner  of  the  record 
title.  His  occupancy  was  adverse  and  hostile  to  the  world.  If 
it  continued  for  a  period  of  ten  years  his  title  would  become 
absolute.  He  had  an  interest  which  he  could  convey,  to  wit, 
posseesion  under  claim  and  color  of  title.  His  grantee,  by 
virtue  of  the  deed  of  conveyance  to  him,  could  materially 
shorten  the  necessary  period  in  which  to  acquire  title  by  ad- 
verse possession.  It  is  quite  obvious  that  under  such  a  stat- 
ute as  our  sec.  4211  Clare  had  some  interest  which  he  could 
grant  by  deed.  This  being  so,  the  right  or  interest  could  be 
mortgaged.  Any  interest  in  real  property  that  ^^  capable 
of  an  absolute  sale  may  be  the  subject  of  a  mortgage.''  BvU 
V.  Shepard,  7  Wis.  449,  461.  The  right  of  the  mortgagee 
was  prior  in  time  and  right  to  that  of  the  purchaser  from 
Clare.  Morse  took  the  possession  and  the  inchoate  right  to 
obtain  title  by  adverse  user,  subject  to  the  rights  of  the  mort- 
gagee. He  could  tack  his  possessicm  to  that  of  Clare  to  make 
up  the  t^i-year  period.  The  purchasers  at  the  mechanic's 
lien  sale  succeeded  to  the  rights  of  Morse  only.  There  was 
such  privily  between  them  and  Morse  that  they  and  their 
grantees  could  tack  their  possession  to  that  of  Morse  and 
Clare  and  claim  title  by  adverse  occupancy  as  against  the 
holder  of  the  legal  title  ten  years  from  the  date  that  Clare 
took  possession,  if  the  successive  possessions  were  continuous. 
Sufficient  privity  exists  where  one  claims  succession  in 
right  hy  an  involuntary  conveyance  or  by  operation  of  law 
to  permit  a  tacking  of  possessions  so  as  to  secure  the  bene- 
fit of  a  statute  of  limitation.  III.  8.  Co.  v.  Budzisz,  106  Wis. 
499,  508,  509,  82  N.  W.  534;  Wood,  Limitations  (3d  ed.) 
sec.  271;  1  Cyc.  1003  and  cases  cited  in  note  62;  2  Am.  & 
£ng.  En(7.  of  L.  &  P.  453  and  cases  cited.  In  so  far  as  the 
plaintiff  and  Mrs.  Murphy  are  concerned  theymust  claim 
title  through  a  common  grantor,  if  they  claim  title  at  all. 
We  see  no  reason  why  the  interest  transferred  to  Morse  might 
not  be  foreclosed  and  that  interest  which  included  the  right 
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of  possedsion  be  sold  and  transferred  to  the  mortgagee.  We 
therefore  conclude  that  it  was  error  to  dismiss  the  complaint 
in  the  foreclosure  suit. 

The  only  remaining  question  which  it  is  necessary  to  treat 
is  the  effect  of  the  quitclaim  deeds  from  Rosenbaum  to  the 
bank  and  from  the  bank  to  the  plaintiff.  If  the  corporation 
took  nothing  imder  the  deed. from  Rosenbaum^  then  Rosen- 
baum did  not  part  with  his  title.  The  ownership  of  the  prop- 
erty rested  in  some  one  and  that  some  one  must  be  either 
Rosenbaum  or  his  grantee.  If  it  went  to  the  grantee  the 
mortgage  would  be  entirely  regular.  If  it  did  not,  then 
Rosenbaum  had  the  right  to  dispose  of  the  property  to  whom- 
soever he  saw  fit.  He  evidently  did  not  want  to  take  advan- 
tage of  the  technicality  which  would  permit  him  to  sell  the 
premises  a  second  time,  and  he  deeded  to  the  bank,  the  then 
holder  of  the  mortgage,  for  the  apparent  purpose  of  validat- 
ing the  attempted  transfer  of  the  property  by  the  corporation. 
He  had  a  perfect  right  to  do  this.  The  circuit  judge  c<m- 
cluded  that  under  ch.  142,  Laws  of  1911,  whatever  title  Ros- 
enbaum had  was  vested  in  the  corporation  and  that  therefore 
he  had  nothing  to  convey  and  his  grantees  took  nothing  by 
the  conveyance.  The  learned  circuit  judge  was  also  of  the 
opinion  that  the  grantees  of  the  corporation,  imder  the  war- 
ranty deed  which  it  had  given,  could  not  claim  any  benefit 
trom  the  after-acquired  title  of  the  corporation  because  the 
statute  did  not  affect  pending  actions. 

If  the  statute  did  not  affect  pending  actions,  then  we  think 
it  would  not  operate  to  transfer  title  from  Rosenbaum  to  the 
corporation,  because  the  present  action  was  pending  when 
the  statute  was  passed. 

We  do  not  decide  that  the  legislature  could  not  pass  a  stat- 
ute such  as  the  trial  judge  construed  this  to  be.  The  question 
is  not  before  us,  because  the  effect  of  the  law  was  not  to  im- 
mediately transfer  title  to  the  corporation  from  its  grantor. 
The  statute  reads  as  follows: 


29]  JANUARY  TERM,  1913.  395 

Mortenson  t.  Murphy,  158  Wis.  889. 

"1.  Any  corporation  organized  otherwise  than  under  the 
laws  of  this  state,  having  acquired,  or  attempted  to  acquire, 
l^al  title  by  deed,  or  lease  to  any  real  property  in  this  state, 
before  complying  with  the  terms  of  section  1770&  of  the  stat- 
utes, or  acts  amendatory  thereof,  and  which  has  thereafter, 
and  before  the  passage  of  this  act^  complied  with  said  section, 
shall  be  and  is  hereby  relieved  from  any  disability  provided 
in  said  statute  or  prohibition  therein  contained,  so  far  as  said 
section  relatcfs  to  the  acquisition  and  holding  of  the  property 
80  acquired,  or  attempted  to  be  acquired. 

^'2.  Any  person  claiming  that  the  legal  title  of  any  corpo- 
ration or  of  any  person  claiming  by,  through,  or  under  such 
corporation,  to  any  real  property  acquired,  or  attempted  to 
be  acquired,  is  invalid  by  reason  of  the  failure  of  any  cor^ 
poration  coming  within  the  terms  of  subsection  1  of  this  act, 
to  comply  with  section  17706  of  the  statutes,  or  acts  amenda- 
tory thereof,  shall  commence  action  to  recover  the  property, 
or  to  declare  the  legal  title  of  said  corporation  void,  or  inter- 
pose a  defense  on  such  grounds,  within  one  year  from  the 
passage  and  publication  of  this  act,  and  in  case  of  failure  to 
do  so  his  right  of  action  or  defense,  based  upon  the  failure  to 
comply  with  said  section  by  any  such  corporation,  shall  be 
deemed  to  have  expired ;  provided  that  this  act  shall  not  af- 
fect any  action  now  pending."    Laws  of  1911,  ch.  142. 

This  is  in  the  nature  of  a  statute  of  limitation.  It  makes 
it  incumbent  on  the  party  dealing  with  the  corporation  to  as- 
sert his  right  by  action  or  defense  within  one  year  from  the 
passage  of  the  act  If  he  does  not  do  so,  he  will  be  barred 
from  thereafter  making  a  claim.  Title  was  not  taken  away 
by  the  statute.  It  could  be  asserted  at  any  time  within  the 
period  stated.  If  it  was  not  so  asserted,  the  corporation  in 
effect  got  title  at  the  expiration  of  the  year  by  force  of  the 
statute.  The  act  allowed  the  party  dealing  with  the  corpora- 
ti(m  a  year  in  which  to  disaffirm  his  contract.  If  he  did  not 
do  so,  it  in  effect  became  validated.  This  is  the  construction 
placed  on  the  act  in  Lanz-Owen  Co.  v.  Oarage  E,  M.  Co.  161 
Wis.  655,  139  K  W.  393. 

The  effect  of  the  quitclaim  deeds  from  Rosenbaimi  to  the 
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bank  and  from  the  bank  to  the  plaintiff  was  either  to  convey 
the  title  to  the  plaintiff  or  to  validate  the  transfers  originally 
made  from  Rosenbanm  to  the  corporation  and  from  the  cor- 
poration to  Clare.  If  the  first  effect  followed,  then  the  quit- 
claim deeds  should  not  have  been  canceled,  because  the 
plaintiff's  title  was  paramount  to  any  claim  of  title  which 
the  defendants  had.  Boehm  v.  Zehren,  103  Wis.  287,  79  N. 
W.  216.  If  the  second  result  followed,  then  the  plaintiff  was 
clearly  entitled  to  foreclose  his  mortgage.  The  plaintiff  has 
elected  to  take  the  position  that  the  quitclaim  deed  did  not  in 
fact  convey  the  entire  title  and  that  the  defendants  had  an 
equity  of  redemption  in  the  pr^nises.  The  defendants  are 
benefited  by  this  election,  inasmuch  as  it  gives  them  the  right 
to  redeem  from  the  plaintiff's  mortgage.  While  the  convey- 
ance from  Rosenbaum  was  not  made  to  the  immediate  gran- 
tee of  the  corporation,  it  was  made  to  the  party  who  had 
made  the  largest  investment  in  the  premises  on  the  belief  that 
the  deeds  to  and  from  the  corporation  were  valid,  and  we 
think  it  should  be  held  that  it  was  the  purpose  of  Rosenbaum 
to  validate  his  transaction  with  the  corporation  when  he  gave 
the  subsequent  quitclaim  deed  and  to  place  all  parties  in  the 
same  position  that  they  would  have  occupied  had  the  corpo- 
ration been  competent  to  receive  and  to  transfer  title  in  the 
first  instance.  Under  this  holding  the  plaintiff's  mortgage  is 
prior  and  paramount  to  the 'interest  acquired  by  Morse  and 
to  the  interest  of  those  claiming  under  the  foreclosure  pro- 
ceeding in  the  mechanic's  lien  case.  It  follows  from  what 
has  been  said  that  the  judgment  must  be  reversed,  and  the 
cause  remanded  with  directions  to  enter  a  judgment  of  fore- 
closure and  sale  in  the  action  for  the  amount  due  on  the  mort- 
gage- 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  enter  a 
judgment  of  foreclosure  and  sale  in  accordance  with  this 
opinion. 
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Hjboqu,  Hespoiideiit,  ts.  Modern  Bsothxbhood  ox 

Ambbica,  Appellant 

April  lO—AprU  29, 191$. 

Mutual  lenefit  imiurance:  Evidence:  Preeumption  againet  euicide: 
Coroner' 9  verdict:  AdmiasthUity:  Amount  recoverable:  Pre^ 
iumption  ae  to  what  one  asiciament  would  produce:  Burden  of 
proof. 

L  Where  death  occurs  under  such  circumstances  that  ft  may  or 
may  not  have  heen  caused  by  suicide,  it  will  be  presumed  to 
have  been  unintentional.  \ 

2.  Where  a  certified  copy  of  the  verdict  at  a  coroner's  inquest  waa 
not  furnished  as  a  part  of  the  proof  of  death,  as  required  by  a 
certificate  of  insurance,  but  such  a  copy  was  attached  to  the 
notification  of  death  sent  to  the  insurer  by  its  agents,  the 
claimant  having  had  nothing  to  do  with  it  and  knowing  noth- 
ing about  it,  such  copy  could  not  be  received  in  evidence  against 
the  claimant  as  being  an  admission  against  interest 

S.  Where,  upon  death  of  the  insured,  a  mutual  benefit  certificate 
entitles  the  beneficiary  to  share  in  the  mortuary  fund  to  the 
amount  of  one  full  assessment  on  all  members  in  good  standing^ 
not  to  exceed  a  certain  sum,  it  will  be  presumed  that  one  as- 
sessment would  equal  the  maximum  sum  so  named,  and  the 
burden  of  showing  the  contrary  rests  upon  the  insurer. 

App£AI<  from  a  judgment  of  the  circuit  court  for  Waupaca 
ooimty:  Bybon  B.  Pabk,  Circuit  Judge.    AffirmecL 

The  defendant  is  a  fraternal  benefit  association  organized 
and  doing  business  under  and  by  virtue  of  the  laws  of  Iowa,, 
and  as  such  organization  is  lawfully  admitted  to  transact 
business  in  this  state.  On  September  14,  1908,  it  issued  to 
William  Krogh,  the  husband  of  the  plaintiff  herein,  a  certif- 
icate of  insurance  upon  his  life  which  entitles  the  beneficiary, 
Ida  Krogh,  his  wife,  to  participate  in  the  mortuary  fund  to 
the  amount  of  one  full  assessment  on  all  members  in  good 
standing  in  the  fraternity,  not  to  exceed  $1,000.  The  certif- 
icate also  provided  that  if  the  holder  thereof  should  die  by 
his  own  handsy  whether  sane  or  insane,  then  it  should  be  null 
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and  void  and  of  no  effect,  and  that  all  moneys  paid  or  rights 
accrued  thereunder  should  be  absolutely  forfeited.  William 
Ejrog^  died  on  June  6,  1911.  Proofs  of  death  were  fur- 
nished defendant;  and  upon  its  failure  to  pay  the  insurance 
within  the  time  specified  in  the  certificate  an  action  at  law 
was  brought  thereon.  The  defendant  set  up  the  defense  that 
William  Ejrogh  died  by  an  intentional  act  of  his  own  hand. 
The  jury  found  (1)  that  the  death  of  William  Krogh  was 
not  caused  by  suicide,  and  (2)  that  he  was  sane  at  the  time 
of  his  death.  Judgment  for  the  full  amount  of  $1,000  was 
entered  in  favor  of  the  plaintiff,  from  which  the  defendant 
appealed. 

For  the  appellant  there  was  a  brief  by  Allan  V.  Classon, 
and  oral  argument  by  Mr.  Classon  and  Mr.  Benjamin  Pass. 

For  the  respondent  there  was  a  brief  by  E.  L.  &  E.  E. 
Browne  and  Lloyd  D.  Smith,  and  oral  argument  by  Mr. 
Smith. 

ViNjE,  J.  The  defendant  assigns  as  errors  (1)  that  the 
evidence  fails  to  sustain  the  finding  that  the  insured  did  not 
commit  suicide;  (2)  that  the  court  erred  in  refusing  to  re- 
ceive in  evidence  the  verdict  of  the  coroner's  inquest;  and 
(8)  that  if  plaintiff  is  entitled  to  recover  she  can  recover  only 
nominal  damages. 

1.  William  Krogh  was  about  forty-two  years  old  at  the 
time  of  his  death.  He  had  been  a  stone  mason  for  a  number 
of  years,  and  for  a  year  previous  to  his  death  had  been  suf- 
fering some  from  chronic  bowel  trouble  and  had  consulted 
several  doctors  with  reference  thereto.  On  the  morning  of 
his  death  he  had  been  given  a  thorough  examination  by  Dr. 
Wood,  who  testified:  "He  appeared  very  natural,  very  ra- 
tional. I  did  not  find  any  indication  of  any  serious  trouble 
and  I  told  him  he  would  get  better."  On  his  return  from  the 
doctor's  office  he  brought  a  bottle  of  medicine,  put  it  on  a 
deek  in  the  house,  and  went  to  his  shop,  situated  from  seventy- 
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five  to  a  hundred  feet  to  the  rear  of  the  house.     He  was 
somewhat  of  a  carpenter,  and  when  not  working  at  his  trade 
as  a  mason  would  spend  a  good  deal  of  his  time  in  the  shop. 
He  was  married  in  1904  and  lived  happily  with  his  wife^ 
owed  no  one  anything,  and  had  about  $100  in  the  bank. 
There  was  some  evidence  that  he  was  at  times  depressed  and 
suffered  somewhat  from  melancholy;  that  three  days  or  so 
before  his  death,  without  any  cause,  he  accused  one  of  his 
best  friends  of  slandering  him.    The  day  before  his  death  he 
worked  in  the  garden.     The  next  morning  he  got  up  at  6 
o'clock,  his  usual  time,  had  his  breakfast,  and  then  helped 
his  wife  wash  the  breakfast  dishes.    She  noticed  nothing  pe- 
culiar about  him.    He  seemed  as  he  always  did.    About  fif- 
teen minutes  after  he  left  the  house  on  his  return  from  the 
doctor's  office,  his  wife  had  occasion  to  pass  the  shop  door. 
On  looking  in,  she  found  her  husband  lying  on  the  floor,  three 
or  four  feet  back  from  the  door,  with  a  revolver  on  the  rig^t 
side  of  him  about  five  feet  distant.    Deceased  was  a  right- 
handed  man.    The  revolver  was  a  thirty-eight  caliber  double 
action  one,  that  could  be  discharged  by  pulling  the  trigger. 
One  chamber  was  empty.    The  barrel  had  been  sawed  or  filed 
off.    He  had  owned  it  since  he  was  married,  and  usually  kepi 
it  in  a  desk  in  the  dining  room.    Mrs,  Krogh  thinks  he  did 
not  get  it  from  the  desk  that  morning.     The  bullet  wound 
was  on  the  left  side  of  the  breast,  a  little  to  the  right  of  the 
left  nipple.    His  clothing  aroimd  the  wound  was  on  fire,  and 
the  hole  in  the  clothing  was  about  the  size  of  a  silver  dollar. 
The  bullet  was  not  extracted  or  probed  for,  and  its  direction 
in  the  body  is  not  disclosed  by  the  evidence.    He  was  not  dead 
when  found,  but  expired  shortly  afterwards  without  making 
any  statement  or  regaining  consciousness.     Several  persons 
who  knew  him  intimately  testified  that  they  had  noticed  noth- 
ing abnormal  about  him  previous  to  his  death.    Immediately 
after  his  death  the  agents  of  the  defendant  made  out  proofs 
of  death,  signed  by  the  plaintiff,  wherein  it  was  stated  that 
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the  deceased  came  to  his  death  voluntarily  and  intentionally, 
by  his  own  hand.  Subsequently  the  plaintiff  sent  amended 
proofs  of  death  wherein  she  said  that  she  did  not  understand 
the  full  meaning  of  the  statement  omtained  in  the  first  proof 
and  that  she  had  no  knowledge  or  belief  that  Krogh  met  his 
death  voluntarily  by  his  own  hand. 

Such  in  brief  is  the  evidence  showing  the  conditions  and 
circumstances  under  which  the  insured  came  to  his  death. 
That  such  conditions  and  circumstances  are  in  many  respects 
consistent  with  the  theory  of  suicide  must  be  admitted.  But 
they  are  equally  consistent  with  accidental  death.  That  he 
died  as  the  result  of  a  bullet  wound  from  the  revolver  found 
beside  him,  discharged  by  himself,  seems  quite  certain. 
Whether  such  discharge  was  intentional  or  accidental  is  the 
only  mooted  question.  The  wound  was  in  a  place  where  it 
could  have  been  intentionally  self-inflicted.  It  was  likewise 
in  a  place  where  it  could  have  been  accidentally  self-inflicted. 
In  either  case,  if  the  revolver  happened  to  be  held  close  to 
the  person  the  result  as  found  would  or  might  have  followed. 
So  we  can  reach  no  conclusion  from  the  location  or  nature  of 
die  wound  as  to  whether  it  was  intentionally  or  accidentally 
inflicted.  It  may  be  said  to  be  strange  that  a  revolver  should 
be  so  held  that  if  accidentally  discharged  it  would  result  in 
a  wound  like  the  one  in  question.  The  answer  is,  that  very 
strange  cases  of  accidental  shooting  with  revolvers  do  occur, 
especially  with  such  a  short  one  as  this  was;  and  that  men, 
be  they  never  so  careful,  at  times  meet  with  accidents  that 
seem  quite  improbable. 

The  evidence  fails  to  disclose  any  sufficient  or  satisfactory 
reason  for  suicide.  The  insured  had  no  financial  or  domestic 
troubles  of  any  kind  so  far  as  is  shown.  ELis  disposition 
seems  to  have  always  been  an  even  one.  He  was  a  man  who 
was  quiet  and  self-contained,  though  not  of  a  brooding  na- 
ture, and  aside  from  a  partial  impairment  of  health  for  the 
last  year  there  was  discovered  nothing  abnormal  about  him. 
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He  purcbased  a  bottle  of  medicine  for  himself  the  morning 
he  died,  presumably  after  the  visit  to  the  doctor.  That  he 
should  do  so  intending  suicide  seems  hardly  probable.  How- 
eyer,  it  must  be  conceded  that  the  theory  against  suicide, 
aside  from  the  presumption  of  law  that  obtains  against  it, 
based  upon  the  whole  evidence,  is  not  entirely  satisfactory. 
Neither  does  an  hypothesis  in  favor  of  suicide  meet  all  the 
conditions  of  the  evidence.  In  this  situation  resort  must  be 
had  to  the  l^al  presumption  that,  where  death  occurs  under 
such  circumstances  that  it  may  or  may  not  have  been  caused 
by  suicide,  it  will  be  presumed  to  have  been  unintentional, 
and  the  burden  rests  upon  the  defendant  to  prove  tbe  con- 
trary. Agen  v.  MetropolUan  L.  Ins.  Co.  105  Wis.  217,  80 
K  W.  1020;  BMoff  v.  Aid  Asso.  130  Wis.  61,  109  N.  W. 
989 ;  Cody  v.  FidelUy  &  C.  Co.  134  Wis.  322,  113  N.  W. 
967.  The  defendant  has  not  met  that  burden  here.  Espe- 
cially must  it  be  so  held  where  the  jury  has  found  against  it 
and  the  verdict  to  that  effect  has  the  approval  of  the  trial 
court*  In  addition  to  the  cases  cited  above,  counsel  for  re- 
spondent calls  our  attention  to  the  following  cases  from  other 
jurisdictions  that  sustain  the  rule  as  to  the  presumption 
against  suicide :  Scott  v.  Sovereign  Camp  W.  0.  W.  149  Iowa, 
562,  129  N.  W.  302 ;  Pavlsen  v.  Modem  Woodmen,  21  N. 
Dak.  235,  130  N.  W.  231 ;  Wddm  v.  Bankers'  Life  Asso. 
89  Neb.  546,  131  N.  W.  962 ;  Wheelock  v.  Horns  L.  Ins.  Co. 
115  MimL  177,  131  N.  W.  1081;  Peterson  v.  Prudential 
Ins.  Co.  115  Minn.  232,  132  N.  W.  277 ;  Equitable  L.  Ins. 
Co.  V.  Hehert,  37Ind.  App.  373,  76  N.  E.  1023;  Masonic 
L.  Asso.  V.  Pollard's  Ovardian,  121  Ky.  349,  89  S.  W.  219. 
The  appellant,  to  sustain  the  contention  that  death  was  suici- 
dal, relies  upon  Yoelkel  v.  Supreme  Tent  K.  M.  W.  116  Wis. 
20S,  92  N.  W.  1104;  EaH  v.  Fraternal  Alliance,  108  Wis. 
490,  84  N.  W.  851;  Bichey  v.  Woodman  of  the  World,  163 
Mo.  App.  235,  146  S.  W.  461 ;  Hardinger  v.  Modern  Broth- 
erhood,  72  Neb.  860,  101  N.  W.  983,  103  N.  W,  74;  Ingh- 
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ram  v.  National  Union,  103  Iowa,  396,  73  N.  W.  669. 
These  cases  differ  so  in  their  facts  from  the  case  at  bar 
that  no  effort  will  be  made  to  distinguish  them.  They  are  re- 
ferred to  because  they  may  be  of  use  in  analogous  cases. 

2.  It  is  claimed  the  court  erred  in  refusing  to  receive  in 
evidence  the  verdict  of  the  coroner's  inquest  The  certificate 
of  insurance  required  that,  if  a  coroner's  inquest  has  been 
held,  a  copy  of  the  coroner's  verdict  or  the  verdict  of  the 
coroner's  jury,  properly  certified,  shall  be  furnished  by  the 
claimant  as  a  part  of  the  proof  of  death.  That  was  not  done 
in  this  case.  No  certified  copy  of  the  coroner's  verdict  was 
attached  to  the  proofs  of  death  furnished  by  the  plaintiff. 
But  instead,  it  seems  that  sudi  a  copy  was  attached  to  a  noti- 
fication of  the  death  of  Erogh  made  by  the  agents  of  the  de 
fendant  to  it  as  required  by  its  by-laws.  And  it  was  this 
copy  that  was  sought  to  be  introduced.  The  plaintiff  bad 
had  nothing  to  do  with  it  and  knew  nothing  about  it  Had 
it  been  a  part  of  the  proofs  of  death  furnished  by  her  it 
would  have  been  competent  as  an  admission  against  interest, 
which,  while  not  conclusive,  would  have  been  prima  facie  evi- 
dence against  her.  Bachmeyer  v.  Mui.  R.  F.  L,  Asso.  82 
Wis.  255,  52  N.  W.  101 ;  Eart  v.  Fraternal  Alliance,  108 
Wis.  490,  84  N.  W.  851 ;  Hanna  v.  Conmdicul  Mut.  L.  Ins. 
Co.  150  N.  Y.  526,  44  N.  E.  1099 ;  Ins.  Co.  v.  Newton,  22 
Wall.  32.  But  where  the  coroner's  verdict  is  furnished  by 
the  company's  agents  the  rule  does  not  apply.  Nothing  they 
do  without  the  knowledge  or  consent  of  the  plaintiff  or  bene- 
ficiaries can  be  received  as  admissions  against  them,  and  the 
verdict  of  the  coroner's  jury  was  properly  excluded.  Olwell 
V.  Milwaukee  St.  B.  Go.  92  Wis.  330,  66  N.  W.  362 ;  Hedger 
V.  State,  144  Wis.  279,  128  N.  W.  80 ;  Cox  v.  Boyal  Tribe 
of  Joseph,  42  Oreg.  365,  71  Pac  73,  60  L.  R  A.  620; 
Dougherty  v.  Pacific  M.  L.  Ins.  Co.  154  Pa.  St  385,  26  AtL 
739. 
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3.  The  claim  that  plaintiff  can  recover  only  nominal  dam- 
ages is  based  upon  the  argument  that  since  the  certificate  en- 
titles her  to  share  in  the  mortuary  fund  to  the  amount  of  one 
full  assessment  on  all  members  in  good  standing  in  the  fra- 
ternity, not  to  exceed  $1,000,  and  since  there  is  no  proof 
what  such  an  assessment  would  amount  to,  she  is  entitled  to 
only  n<Hninal  damages.  In  Jackson  v.  Northwestern  M.  B. 
Asso.  73  Wis.  507,  41  N.  W.  708,  it  was  held  that  an  action 
at  law  was  maintainable  on  a  benefit  certificate;  that  it  was 
not  necessary  to  go  into  a  court  of  equity  to  enforce  it ;  and 
that  under  the  pleadings  in  that  case  plaintiff  could  recover 
substantial  damages.  It  was  not,  however,  decided  in  that 
case  upon  whom  the  burden  rested  to  show  how  mudi  an  as- 
sessment would  amount  to.  The  Iowa  court  has  held  that 
the  burden  rests  upon  the  plaintiff.  Bailey  v.  Mvi.  Ben, 
Asso.  71  Iowa,  689,  27  N.  W.  770,  which  was  followed  in 
Bainsbarger  v.  Union  Mvi.  Aid  Asso.  72  Iowa,  191,  33'  N". 
W.  626.  That  the  rule  in  these  cases  has  since  been  at  least 
limited,  if  not  overruled,  is  apparent  from  the  language  used 
in  HaH  v.  Nat.  M.  A.  Asso.  105  Iowa,  717,  725,  76  N.  W. 
608,  where  the  court  says: 

^^We  are  of  the  opinion  that  the  certificate  in  suit  is  a 
contract  for  the  payment  of  fixed  sums  of  money  upon  the 
happening  of  special  contingencies,  but  subject  to  the  limita- 
tion that  the  liability  of  the  defendant  shall  not  exceed  the 
sum  which  could  be  realized  from  one  quarterly  payment 
made  by  persons  who  were  members  of  the  association  at  the 
time  of  the  accident ;  that  it  must  be  presumed,  in  the  absence 
of  a  showing  to  the  contrary,  that  the  sum  which  would  be 
realized  from  such  payment  would  be  sufficient  to  pay  the 
sums  for  which  the  certificate  provides ;  and  that,  if  it  would 
not  be  sufficient,  it  is  necessary  for  the  defendant,  in  order 
to  reduce  the  amount  of  plaintiff's  recovery,  to  plead  and 
show  the  fact.  It  is  not  necessary  in  the  first  instance  to  com- 
pel the  defendant  to  make  an  assessment,  even  though  it  show 
that  it  has  not  in  its  possession  funds  with  which  to  pay  the 
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amount  due;  but  an  action  at  law  may  be  maintained  to  ob- 
tain judgment  for  the  amount  shown  to  be  due,  and  a  recov- 
ery for  that  amount  be  had,  imless  it  be  reduced  by  a  show- 
ing on  the  part  of  the  defendant  that  it  would  exceed  the 
amount  which  an  Assessment  of  two  dollars  made  upon  per- 
sons who  were  its  members  at  the  time  of  the  accident  would 
produce.  The  defendant  did  not  plead  or  prove  any  fact 
which  would  have  reduced  the  amouut  for  the  payment  of 
which  the  certificate,  on  its  face,  provides." 

The  limitation  of  the  certificate  in  that  case  was,  ''This 
association  does  not  agree  to  pay  to  any  certificate  holder  or 
beneficiary,  in  any  case,  either  by  way  of  indemnity  or  a 
benefit^  a  greater  sum  than  is  realized  by  said  association 
from  one  quarterly  payment  of  two  dollars  made  and  col- 
lected from  those  who  were  members  at  the  time  of  the  acci- 
dent'' We  think  the  better  rule  is  to  place  such  burden  upon 
the  defendant,  and  to  hold  that  in  the  absence  of  any  proof 
on  the  subject  it  will  be  presumed  that  one  assessment  equals 
the  maximum  sum  named  in  the  certificate.  If  it  doea  not, 
it  is  easy  for  the  defendant  to  interpose  such  defense  and 
prove  it  All  the  books,  records,  lists  of  members  in  good 
standing,  and  evidence  necessary  for  such  proof  are  in  its 
possession  and  peculiarly  within  its  knowledge.  It  would  be 
extremely  burdensome  and  expensive  to  require  plaintiff  in 
each  case  to  prove  such  fact  in  order  to  make  out  a  prima 
facie  case.  This  rule  has  the  sanction  of  the  following  au- 
thorities :  Lueders'  Ex*r  v.  Hartford  L.  &  A.  Ins.  Co.  4  Mo- 
Crary,  149,  12  Fed.  465,  473 ;  Elkhart  M.  A.,  B.  &  B.  Asso. 
V.  Houghton,  103  Ind.  286,  2  N.  E.  763 ;  Supreme  Lodge  K. 
of  P.  V,  Knight,  117  Ind.  489,  20  K  E.  479;  People's  Mvt. 
Ben.  Soc.  v.  McKay,  141  Ind.  415,  39  N.  E.  231 ;  Supreme 
Council  A.  L.  of  H.  v.  Anderson,  61  Tex.  296. 

By  the  Court. — Judgment  affirmed. 
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August  Keshan  Company,  Appellant,  vs.  Taylob  and  an- 
other, Bespondents. 

April  n—AprU  29,  191Z. 

PriMcipal  and  agent:  Right  to  commiiiions  on  «oIe  hy  pri$icip<a:  Jii- 

iurance, 

1.  Defendant8»  as  local  agents  of  the  plaintiff  to  sell  Insurance  at  cer- 

tain rates  for  a  certain  commission,  secured  prospective  pur- 
chasers of  insurance  in  their  territory  who  were  ready  to  pur- 
chase if  they  could  secure  a  satisfactory  rate,  but  who  could  not 
be  induced  to  take  the  insurance  at  the  rate  fixed  by  plaintiff. 
Defendants  notified  plaintiff  of  that  fact,  whereupon  plaintiff, 
without  defendants'  knowledge,  reduced  the  rate  and  itself  sold 
the  insurance  to  said  purchasers.  Held,  that  defendants  were 
entitled  to  their  commission  on  the  sale. 

2.  In  such  case  defendants  were  properly  allowed  commissions  on 

the  premiums  for  the  whole  period  of  the  insurance,  notwith- 
standing the  policies  were  temporarily  canceled  for  the  pur- 
pose of  defeating  their  claims. 

Appeajl  from  a  judgment  of  the  circuit  court  for  Wood 
county :  Bybon  B.  Pabk,  Circuit  Judge.  Affirmed. 
'  The  plaintiff  was  the  general  state  agent  of  the  Casualty 
Insurance  Company  of  North  America,  and  the  defendants 
were  the  local  agents  of  the  plaintiff  for  the  placing  of  in- 
surance in  that  company  at  Grand  Sapids  and  surrounding 
territory.  Prior  to  December  26,  1907,  the  Citizens  Trust 
Company  of  Milwaukee  had  been  the  general  state  agent  of 
the  insurance  company,  and  the  defendants  had  been  the  local 
agents,  but  on  the  day  last  named  the  plaintiff  became  the 
general  agent,  and  continued  the  defendants  in  its  employ 
as  local  agents.  The  action  is  brought  to  recover  an  alleged 
balance  due  upon  account  for  premiums  collected  by  defend- 
ants from  December  22,  1909,  up  to  April  9,  1910,  upon  in- 
surance sold  by  them  as  agents  of  the  plaintiff,  after  deduct- 
ing twenty  per  cent  for  commission,  which  is  admitted  to  be 
the  agreed  rate  of  compensation.  The  balance  claimed  in  the 
complaint  is  $2,202.71. 

The  defendants  admit  the  correctness  of  the  amount  so  far 
as  it  goes,  but  allege,  by  way  of  counterclaim,  that  they  were 
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the  exclusive  agents  for  the  plaintiff  at  Grand  Rapids  and 
vicinity  up  to  April  5,  1910,  and  that  in  February,  1910, 
the  plaintiff,  without  defendants'  knowledge,  placed  insur- 
ance on  the  Nekoosa-Edwards  Paper  Company  and  the  Cen- 
tralia  Pulp  &  Water  Power  Company,  the  same  being  indus- 
tries situated  within  the  defendants'  territory,  on  which  the 
premiums  amounted  to  $15,024  and  the  commissions  due 
to  the  defendants  to  $3,102,  which  commissions  have  never 
been  paid. 

The  action  was  tried  before  a  jury.  There  is  little  dispute 
on  the  material  facts.  The  contest  was  over  certain  transac- 
tions in  February,  1910,  which  may  be  briefly  stated  as  fol- 
lows: 

The  Nekoosa-Edwards  Paper  Company  of  Port  Edwards 
and  the  Centralia  Pulp  &  Water  Power  Company  of  Cen- 
tralia^  Wisconsin,  for  some  years  had  carried  a  large  amount 
of  employer's  liability  and  workman's  collective  insurance  in 
the  Casualty  Company,  which  had  been  placed  by  the  defaid- 
ants  as  local  agents.  These  industries  were  within  t^e  terri- 
tory expected  to  be  served  by  the  defendants'  agency.  Their 
policies  expired  February  1,  1910.  Early  in  January  the 
plaintiff  urged  the  defendants  to  secure  renewals  of  this  in- 
surance at  the  old  rates,  and  defendants  attempted  to  do  so, 
but  failed  because  the  insured  parties  thought  the  rates  too 
high,  and  were  offered  lower  rates  by  John  E.  Eldred,  Jr.,  an 
insurance  agent  of  Milwaukee,  who  represented  the  Ocean 
Accident  &  Guaranty  Corporation.  January  31st  the  de- 
fendants wired  to  the  plaintiff  that  the  renewals  were  lost 
and  that  the  rates  had  been  cut  On  the  following  day  Mr. 
Alexander,  acting  for  the  Nekoosa-Edwards  Company,  ar- 
ranged with  Mr.  Eldred  for  employer's  liability  and  work- 
man's collective  insurance  for  that  company  at  fifty-four 
cents  and  $1.22  respectively,  which  rates  were  considerably 
less  than  the  rates  under  the  former  policies  in  the  Casualty 
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Company.  When  Mr.  Eldred  reported  the  risks  to  his  com- 
pany it  refused  to  accept  the  risks,  and  Eldred  then  tried  to 
place  the  insurance  elsewhere.  He  applied  to  the  plaintiff, 
and  the  plaintiff,  after  obtaining  authority  from  the  home  of- 
fice of  the  Casualty  Company,  issued  policies  at  the  last 
named  rates  to  the  Nekoosa-Edwards  and  Centralia  com- 
panies without  the  knowledge  of  the  defendants.  These  poli- 
cies were  delivered  to  Mr.  Eldred,  who  in  turn  delivered 
them  to  the  insured  companies.  Eldred  received  the  commis- 
sions. These  policies  were  cancel^  June  22,  1910,  and  the 
risks  carried  in  other  companies  until  October  1,  1910,  when 
policies  covering  the  same  risks  were  again  issued  in  the  Cas- 
ualtjr  Company,  which  ran  until  October  1,  1911.  When  the 
defendants  learned  of  the  issuance  of  the  policies  of  Febru- 
ary 1,  1910,  they  demanded  their  commissions  of  the  plaint- 
iff, and  a  controversy  was  carried  on  between  the  parties  for 
seme  time,  until  on  April  5,  1910,  the  plaintiff  canceled  the 
agency  of  the  defendants,  and  subsequently  this  action  was 
brought  to  settle  the  rights  of  the  parties. 

A  single  question  was  submitted  to  the  jury  as  a  special 
verdict,  which,  with  its  answer,  is  as  follows: 

^^At  the  time  plaintiff  and  defendants  entered  into  their 
contract,  was  there  a  general  custom  among  writers  of  cas- 
ualty insurance  that  the  general  agent  should  not,  directly  or 
indirectly,  overhead  write  the  local  agent  ?    A.  Yes." 

The  trial  court  allowed  the  defendants'  counterclaim  for 
commissions  on  the  insurance  issued  by  plaintiff  without  de- 
fendants' knowledge  for  the  period  from  February  1,  1910, 
to  October  1,  1911,  amoimting  to  $1,496.54,  which  being 
deducted  from  the  plaintiff's  claim  of  $2,202.71,  leaves 
$706.17,  for  which  sum,  with  interest  and  costs,  judgment 
was  rendered  for  the  plaintiff,  and  plaintiff  appeak. 

Julius  E,  Roehr,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Qoggins  &  Bror 
zeau,  and  oral  argument  by  B.  R.  Ooggins* 
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WiNSLow,  C.  J.  The  principal  contentions  of  the  plaint- 
iff are  that  there  was  no  exclusive  agency  shown  and  no  suf- 
ficient evidence  to  establish  the  custom  which  the  jury  found 
existed*  We  do  not  find  it  necessary,  however,  to  discuss 
these  questions.  Under  simple  and  well  known  principles 
the  judgment  is  right  upon  the  undisputed  facts. 

The  defendants  were  the  agents  of  the  plaintiff  corpora- 
tion to  sell  insurance  at  certain  rates  in  this  territory  for  a 
certain  commission.  While  acting  as  such  agents  they  se- 
cured prospective  purchasers  of  insurance,  who  were  ready  to 
purchase  if  they  could  secure  a  satisfactory  rate.  The  de- 
fendants were  unable,  however,  to  induce  the  prospective  pur- 
chasers to  take  the  insurance  at  the  rate  fixed  by  the  plaint- 
iff and  10  notified  the  plaintiff.  The  plaintiff  thereupon, 
while  defendants'  agency  still  continued  and  without  the  de- 
fendants' knowledge,  stepped  in  and  reduced  the  rate,  and 
thereby  itself  sold  the  insurance  to  the  said  purchasers, 
through  Mr.  Eldred,  who  was  in  legal  effect  the  agent  of  the 
purchasers.  In  substance,  the  principal  prevented  the  agent 
from  effecting  the  sale  and  earning  his  commission  by  fixing 
a  prohibitive  price,  and  then  secretly  lowered  the  price,  and 
by  this  means  accomplished  the  sale  itself,  without  the  agent^s 
knowledge,  and  while  the  agency  still  existed.  That  the  pay- 
ment of  the  agent's  commissions  cannot  be  avoided  by  this 
means  is  settled.  Oliver  v.  Kaiz,  131  Wis.  409,  111  N.  W. 
509 ;  O'Keefe  v.  Stephenson,  135  Wis.  342,  115  N.  W.  805 ; 
Terry  v.  Bartlett,  ante,  p.  208,  139  N.  W.  1133.  We  think 
the  court  was  right  in  allowing  commissions  to  the  defendants 
up  to  October  1,  1911,  notwithstanding  the  temporary  can- 
cellation of  the  policies  from  June  22  to  Octobe^J.,  1910, 
for  it  quite  plainly  appears  that  this  tiemporary  cancellation 
was  princfpally  for  the  purpose  of  defeating  the  defendants' 
claim  for  commissions. 

By  the  Court. — Judgment  affirmed. 
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Stbobut,  Ajqpellant,  vs.  Wisconsin  Rivsb  Papeb  &  Pulp 

Company,  Respondent. 

ApHl  ll'-AprU  29,  19JS. 

Ma$ter  ami  $ervant:  Injury  from  machinery:  Contributory  negli' 

gence. 

Plaintiff,  the  operator  of  a  barking  machine  in  defendant's  mill, 
instead  of  using  a  stick  with  which  he  might  safely  have  dis- 
lodged the  refuse  material  which  clogged  a  spout  leading  from 
the  knives  of  the  machine,  thrust  his  hand  into  the  spout  so 
far  that  it  came  in  contact  with  the  revolving  knives  and  was 
injured.  The  Jury  having,  upon  sufficient  evidence*  negatived 
his  claim  that  defendant's  foreman  had  assured  him  there  was 
no  danger  in  cleaning  the  spout  by  hand,  the  trial  court  prop- 
erly held  that  plaintiff  was,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Portage 
county :  Bteon  B.  Pabk,  Circuit  Judge.    Affirmed. 

Action  for  a  personal  injury. 

Plaintiff,  when  injured,  was  about  twenty-one  years  of 
age.  He  had  a  fair  education  for  a  country  boy  accustomed 
to  much  manual  labor.  He  had  lived  most  of  the  time  on 
his  father's  farm  near  Stevens  Point,  but  worked  in  the 
woods  in  various  kinds  of  operations,  including  that  of  at- 
tending a  somewhat  similar  machine  to  the  one  by  which  he 
was  injured.  He  had  worked  at  the  particular  machine, 
called  a  hand  barker,  for  a  sufficient  length  of  time  to  under- 
stand its  operations.  The  purpose  thereof  was  to  remove 
bark  from  bolts  of  pulpwood.  The  bolts  were  about  two  feet 
long.  The  machinery  whidi  did  the  mischief  was  covered, 
except  where  necessarily  left  open  to  receive  the  bolts.  There 
was  a  disk,  armed  with  knives,  which,  in  service,  revolved  at 
great  speed.  It  was  back  of  the  opening  through  which  the 
bolts  were  put  by  hand  and  pressed  up  so  as  to  engage  the 
knives.  As  the  bark  was  sheared  off,  it  was  driven  by  a  draft 
created  by  a  fan  into  a  nine-inch  iron  spout  for  some  eleven 
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inches,  thence  into  a  galvanized  iron  pipe  about  twenty-four 
inches,  thence  following  the  course  of  the  pipe,  down  throu^ 
the  floor.     There  was  an  opening  in  the  galvanized  pipe, 
about  four  inches  wide  by  six  inches  long,  near  the  iron  pipe 
and  some  seventeen  inches  from  the  disk.    Through  tins  open- 
ing, in  case  of  the  pipe  clogging  with  refuse,  the  operator  had 
to  reach  with  his  hand  or  some  other  instrument,  and  rem- 
edy the  diflBculty.    This  could  be  done  without  danger  by  us- 
ing a  stick,  or  doing  the  work  with  the  hand  when  the  ma- 
diine  was  at  rest    It  was  dangerous  to  otherwise  do  it  by 
hand,  unless  care  was  used  not  to  insert  the  hand  far  enou^ 
to  come  in  contact  with  the  back  of  the  revolving  disk  or  the 
fan  which  created  the  current  of  air.    Plaintiff  knew  of  the 
danger,  but  was  accustomed,  notwithstanding,  to  clean  the 
barker  by  hand.    He  had  worked  at  the  particular  machine 
but  a  short  time  before  the  injury,  though  he  had  worked  at 
a  machine  doing  similar  work,  called  an  automatic  barker. 
A  hook  was  customarily  used  on  that  in  the  cleaning  opera- 
tions, in  case  of  such  operations  being  conducted  while  the 
machine  was  at  speed  and  in  service ;  but  the  hook  could  not 
be  so  used  on  the  hand  barker.    The  foreman  was  opposed  to 
having  the  operator  shut  down  the  machine  to  do  the  clean- 
ing.   On  the  occasion  before  the  particular  one,  as  plaintiff 
testified,  when  he  was  about  to  stop  the  machine  to  enable 
him  to  dean  the  pipe,  the  foreman  objected,  upon  the  ground 
that  the  cleaning  could  be  done  while  the  work  was  going  on. 
Plaintiff  claimed  to  have  been  directly  assured  that  there  was 
no  danger  in  cleaning  out  the  spout  by  hand  and  that  the  fore- 
man stood  by  and  saw  him  do  it  that  way.     The  latter  denied 
that  and  was  corroborated.     When  the  spout  was  cleared  of 
the  debris  the  clearance  would  be  indicated  by  the  outward 
air  current  from  the  fan.     On  the  next  occasion  fo^r  cleaning 
the  machine,  the  refuse  was  so  packed  in  the  pipe  that  plaint- 
iff made  two  insertions  with  his  hand  without  dislodging  it 
He  made  a  third  effort  and,  by  some  unexpected  movement, 
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his  fingers  engaged  the  fan  or  disk  and  were  taken  off  at  the 
second  joints. 

The  claim  of  plaintiff  was  that  he  thought,  left  to  himself, 
it  was  dangerous  to  clean  the  barker  by  hand  when  the  ma- 
chine was  in  motion,  but  did  so  upon  the  assurance  that  it 
was  safe  to  do  it. 

The  jury  decided  thus:  The  foreman  did  not  assure  plaint- 
iff there  was  no  danger  in  cleaning  the  pipe  while  the  barker 
was  in  motion.  Defendant  was  n^ligent  in  failing  to  in- 
struct plaintiff  as  to  cleaning  the  barker.  Such  failure  was 
a  proximate  cause  of  the  injury.  Defendant  negligently 
failed  to  warn  plaintiff  of  the  danger  of  cleaning  the  barker, 
as  he  did.  Such  failure  was  a  proximate  cause  of  such  in- 
jury. Plaintiff  was  free  from  contributory  negligence.  If 
he  is  entitled  to  recover  at  all  he  is  entitled  to  $1,400. 

On  motion  for  judgment  the  trial  judge  expressed  himself 
as  having  been,  from  the  time  the  evidence  was  closed,  of  the 
opinion  that,  except  for  plaintiff's  evidence  that  the  foreman 
assured  him  there  was  no  danger  in  cleaning  the  barker  by 
hand  when  it  was  in  motion  and  that  he  relied  thereon,  de- 
fendant was  entitled  to  have  a  directed  verdict,  and  the  jury 
having  found  against  plaintiff  as  to  such  matter,  the  evidence 
indicated  contributory  carelessness  notwithstanding  the  ver- 
dict to  the  contrary  on  that  precise  question.  The  judge  gave 
his  reasons  in  these  words : 

'^The  plaintiff  testified  that  he  knew  that  if  his  hand  came 
in  contact  with  the  revolving  disk  of  the  barker  he  would  be 
injured.  Any  person  of  any  ordinary  intelligence  would 
know  and  realize  that  injury  would  certainly  follow  if  he 
thrust  his  hand  in  the  blow-pipe  far  enough  to  reach  the  disk 
while  the  barker  was  in  motion.  The  plaintiff  is  apparently 
a  person  of  ordinary  intelligence.  The  plaintiff  faiew  that 
all  the  bark  and  shavings  from  the  spruce  sticks  were  blown 
out  of  the  barker  into  the  pipe.  The  door  in  the  pipe  was, 
according  to  the  plaintiff,  eleven  inches  from  the  barker,  ac- 
cording to  the  defendant  sixteen  inches.     The  plaintiff  had 


412         SUPKE^IE  COURT  OF  WISCONSIN.      [Ape. 
Strosin  y.  Wisconsin  RiTer  P.  k  P.  Co.  153  Wis.  499. 

to  extend  his  hand  into  the  pipe  from  eleven  to  sixteen  inches 
to  reach  the  revolving  disk,  and  this  he  carelessly  did,  not- 
withstanding he  knew  to  do  so  meant  injury  to  his  hand." 

Judgment  was  ordered  thereon  dismissing  the  complaint 
with  costs. 

For  tiie  appellant  there  was  a  brief  signed  by  A.  L.  Smon- 
geshi,  attorney,  and  Krevizer,  Bird,  Rosenberry  &  Oleonedci, 
of  counsel^  and  oral  argument  by  Mr.  Smongeski  and  Mr.  C. 
B.  Bird. 

For  the  respondent  there  was  a  brief  by  Weed  &  HoUister, 
and  oral  ailment  by  22.  ii.  Hollister. 

Mabshall,  J.  The  trial  court  seems  to  have  been  guided 
by  principle^  as  illustrated  by  numerous  precedents  in  this 
court,  holding  that  plaintiff  was  clearly  guilty  of  contribu- 
tory n^ligence  in  thrusting  his  hand  into  the  spout  up  to  a 
point  where  it  was  liable  to  engage  the  dangerous  machinery 
which  severed  his  fingers,  unless  he  did  so  on  the  express  as- 
surance of  the  foreman  that  the  work  could  be  safely  done 
that  way.  The  respect  due  that  decision  precludes  us  from 
reversing  it 

So  the  case  must  turn  on  whether  the  assurance  was  given 
as  plaintiff  claims.  The  court  below,  through  abundant  cau- 
tion, submitted  the  conflicting  evidence  in  respect  thereto  to 
the  jury,  resulting  in  a  finding  in  defendant's  favor.  Why 
that  should  not  be  regarded  a  verity,  is  not  suggested.  On 
the  contrary,  it  seems  to  be  conceded,  as  the  fact  is,  that  the 
case  must  be  dealt  with  as  if  the  claim  of  plaintiff  in  respect 
tJiereto,  is  not  true.  From  that  viewpoint,  as  indicated  in 
the  statement,  we  have  the  opinion  of  the  trial  judge,  that  the 
evidence  as  matter  of  law,  shows  that  plaintiff  proximately 
contributed  to  the  event  complained  of.  We  are  unable,  on 
principle,  to  override  that  decision. 

By  the  Court. — Judgment  affirmed* 

Timlin,  J.,  dissents. 


29]  JANUARY  TERM,  1913.  413 


Oanstea  r.  Green,  15S  Wit.  41S. 


GuNSTEKy  Appellant,  vs.  Green,  Respondent 

AprU  ll—April  29, 191S. 

Sate  of  hartes:  Fraud:  Intoxication:  What  hor$e$  included:  Evi- 
dence: Value:  New  trial:  Newly  dUcovered  evidence:  Special 
iferdict:  Form. 

1.  Findings  by  the  jury  that  a  sale  of  nine  horses  by  defendant  to 
plaintiff  did  not  include  the  three  horses  for  nondelivery  of 
which  the  action  is  brought;  that  when  he  signed  a  note  for 
the  price  and  a  chattel  mortgage  of  the  horses  purchased, 
plaintiff  was  not  so  Intoxicated  as  to  be  Incapable  of  under- 
standing the  transaction;  and  that  he  knew,  at  the  time,  what 
horses  were  described  in  the  mortgage,  are  held  to  be  sustained 
by  the  evidence. 

1.  Where  the  parties  to  a  sale  of  horses  differed  in  their  testimony 
as  to  what  horses  were  included  therein,  evidence  as  to  the 
value  of  the  horses  was  admissible. 

t.  A  moti<Hi  for  new  trial  on  the  ground  of  newly  discovered  evi- 
dence is  properly  denied  where  the  alleged  new  evidence  is 
merely  cumulative  and  furnishes  no  substantial  ground  for  be- 
lieving that,  had  it  been  presented  to  the  Jury  at  the  trial,  a 
different  result  would  have  been  reached. 

4.  The  form  of  a  special  verdict  is  largely  in  the  discretion  of  the 
trial  court,  and  it  is  sufficient  if  it  covers  the  material  issues 
in  such  a  way  as  to  resolve  aU  disputes  in  respect  to  them. 

Appeal  from  a  judgment  of  the  circuit  court  for  Portage 
county:  A.  H.  Reid,  Judge.     Affirmed. 

This  is  an  action  to  recover  damages  for  the  nondelivery  of 
three  horses  which  Uie  plaintiff  alleges  he  bought  of  the  de- 
fendant, but  never  received.  The  defendant  alleged  by  way 
of  counterclaim  that  there  is  due  him  from  plaintiff  $700  On 
a  note,  and  seeks  to  foreclose  a  chattel  mortgage  held  by  him 
to  secure  payment  of  this  sum. 

The  defendant  was  a.  horse  dealer  operating  in  and  about 
Stevens  Point,  Wisconsin,  and  other  places.  The  plaintiff  is 
a  farmer  living  near  Amherst,  Wisconsin.  The  defendant 
had  a  bam  and  an  agent  at  Amherst,  where  some  of  his 
horses  were  kept,  and  while  there  they  were  in  charge  of  his 
agent,  one  Orrin  Loomis,     It  appears  that  the  horses  kept  at 
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this  bam  were  charged  to  Loomis,  and  when  he  sold  tiiem  the 
proceeds,  after  the  original  cost  was  deducted,  were  divided 
between  Loomis  and  Oreen, 

On  May  26,  1911,  the  plaintiff,  Otmsten,  came  to  Amherst 
and  went  to  defendant's  bam  on  the  afternoon  of  that  day, 
and  while  there  he  looked  at  some  horses  described  by  him  as 
follows :  a  gray  mare,  weight  about  1,300  pounds,  about  five 
years  old;  two  bay  geldings,  weight  about  1,400  each,  four 
and  five  years  old  respectively.  Orrin  Loomis  told  the 
plaintiff  that  these  horses  were  the  property  of  himself  and 
Oreen  and  that  they  were  for  sale.  The  next  morning,  be- 
tween 7  and  8  o'clock,  the  plaintiff  returned  to  the  bam, 
when  Oreen  told  him  that  Loomis  could  no  longer  woric  for 
him  because  he  drank  and  that  he  was  going  to  sell  every- 
thing in  the  place  and  end  their  business  relation.  The 
plaintiff  and  Oreen  then  negotiated  as  to  the  value  of  the 
horses  in  the  bam  and  those  in  the  pasture  back  of  the  bam, 
and  a  deal  was  finally  consummated  by  which  the  plaintiff 
purchased  nine  horses  from  Oreen.  Some  of  the  horses 
which  plaintiff  claims  were  in  the  bam  the  night  before  and 
included  in  the  purchase  were  not  delivered  to  him  by  Oreen, 
who  claims  they  were  not  included  in  the  sale.  Oreen  made 
a  memorandum  of  the  nine  horses  sold  to  plaintiff,  with  the 
cost  price  of  each,  and  delivered  it  to  the  plaintiff.  It  was 
agreed  that  plaintiff  was  to  pay  $700  for  the  horses. 

Later  in  the  day,  about  1  or  1 :30  o'clock,  the  plaintiff  and 
Loomis,  both  of  whom  had  been  drinking  considerable,  were 
seated  in  a  saloon,  when  Chreen  entered  and  requested  the 
plaintiff  to  sign  a  check  for  $700,  which  the  plaintiff  refused 
to  do.  Oreen  then  drew  up  a  judgment  note  and  a  chattel 
mortgage  describing  the  horses,  which  the  plaintiff  signed. 
The  defendant  seeks  to  recover  on  this  note  and  mortgage 
upon  his  counterclaim. 

Plaintiff  claims  and  alleges  that  the  horses  mentioned  in 
the  chattel  mortgage  are  not  the  same  as  those  he  purchased ; 
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that  Oreen  knew  at  the  time  he  signed  the  note  and  mortgage 
that  he  was  intoxicated  and  took  advantage  of  it  to  defraud 
him ;  that  he  never  received  three  of  the  horses  which  were  in 
the  bam  when  he  first  went  there  and  which  were  included 
in  his  purchase. 

Defendant  claims  that  the  three  horses  plaintiff  now  claims 
were  not  included  in  the  sale,  but  that  three  other  horses, 
which  plaintiff  refuses  to  accept,  were  included  and  delivered 
to  the  plaintiff.  The  three  horses  which  the  defendant  avers 
were  included  in  the  sale  are  described  in  the  memorandum 
and  in  the  chattel  mortgage.  Defendant  testified  they  were 
fully  described  to  the  plaintiff  as  follows:  a  stallion,  which 
Loomis  had  bargained  to  one  Krostue,  a  nephew  of  the  plaint- 
iff, at  the  agreed  price  of  $300,  $150  of  which  had  already 
been  paid,  but  that  the  sale  was  not  to  be  consummated  until 
the  balance  was  paid,  which  the  plaintiff  was  to  collect;  a 
brown  mare  then  in  the  possession  of  a  man  at  Amherst  who 
had  her  on  trial,  and  if  he  bought  her  was  to  pay  $150,  other- 
wise she  was  to  be  returned  to'  plaintiff  (the  defendant  fur- 
ther alleges  that  she  was  in  fact  returned  to  the  bam  and  to 
the  plaintiff)  ;  a  little  black  horse  delivered  to  plaintiff,  which 
he  allowed  Loomis  to  sell. 

It  appears  that  the  defendant  recovered  but  two  of  the 
horses  through  the  foreclosure  of  the  chattel  mortgage  and 
that  these  were  sold  for  $125,  and  the  proceeds,  after  de- 
ducting the  costs,  were  applied  on  the  plaintiff's  note,  and  that 
the  balance  on  the  note  remains  unpaid,  for  which  the  defend- 
ant was  awarded  judgment  on  his  counterclaim  with  costs. 

The  findings  of  fact  by  the  jury  are  as  follows:  (1)  that 
the  nine  horses  sold  to  the  plaintiff  did  not  include  the  two 
bay  geldings  and  the  gray  mare  as  claimed  by  the  plaintiff ; 
(2)  that  the  plaintiff,  Ounaten,  was  not  so  completely  intoxi- 
cated at  the  time  of  signing  the  note  and  the  chattel  mortgage 
that  he  was  incapable  of  understanding  the  transaction  and 
the  contents  of  the  note  and  mortgage;  (3)  that  the  plaint- 
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iff,  at  the  time  of  signing  snch  instruments,  knew  what  hones 
were  described  therein.  Upon  these  findings  the  court 
awarded  judgment  dismissing  the  plaintiff's  complaint  and 
gave  to  the  defendant  judgment  on  his  counterclaim  for  die 
amount  due  on  the  note  and  his  costs  of  action  in  the  sum  of 
$763.96.  Plaintiff  moved  the  court  for  judgment  notwith- 
standing the  verdict,  and  in  the  alternative  to  set  aside  the 
answers  to  questions  in  the  special  verdict  and  for  judgment, 
or  for  a  new  trial  on  the  minutes  of  the  court  or  on  the 
grounds  of  newly  discovered  evidence. 

This  is  an  appeal  from  the  judgment  dismissing  the  com- 
plaint and  awarding  judgment  on  defendant's  counterclaim 
and  from  the  order  denying  a  new  triaL 

For  the  appellant  there  was  a  brief  by  E.  L.  <6  E.  E.  Browne 
and  Lloyd  D.  Smith,  and  oral  argument  by  Mr.  Smith. 

For  the  respondent  there  was  a  brief  by  Fisher,  Hanna  Jt 
Ca^in,  and  oral  argument  by  W.  E.  Fisher. 

SiEBECKEB,  J.  The  main  issue  presented  by  the  plaint- 
iff's complaint  and  the  answer  thereto  is,  Did  the  sale  of  nine 
horses  by  the  defendant  to  the  plaintiff  include  the  three 
horses  the  plaintiff  now  claims  and  which  were  not  delivered 
to  him  ?  This  issue  was  specifically  submitted  to  the  jury  by 
questions  1  and  3  of  the  special  verdict.  The  jury  found 
against  the  plaintiff  upon  this  issue.  An  examination  of  the 
evidence  material  to  this  question  discloses  that  there  ia  a 
conflict  in  this  evidence  and  the  court  properly  submitted  this 
controversy  to  the  jury  for  determination.  In  the  light  of 
the  evidence  on  this  question  the  jury's  findings  cannot  be 
disturbed.  It  cannot  be  said  that  such  findings  are  against 
a  clear  preponderance  of  the  evidence  and  that  the  trial 
court's  action  was  clearly  wrong.  It  is  furthermore  con- 
tended that  the  court  erred  in  overruling  defendant's  motion 
for  a  new  trial  upon  newly  discovered  evidence  on  this  ques- 
tion as  to  whether  or  not  the  horses  plaintiff  now  claims  were 
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included  as  three  of  the  nine  horses  he  purchased  from  the 
defendant.     We  have  examined  the  allied  new  evidence  and 
find  it  wholly  fails  to  establish  a  ground  for  a  new  triaL     It 
is  obvious  that  it  is  cumulative  evidence  on  the  issue  tried  and 
that  it  furnishes  no  substantial  grounds  for  believing  that 
had  this  evidence  been  presented  to  the  jury  at  the  trial  a 
different  result  frcnn  the  one  expressed  in  their  verdict  would 
have  been  reached  by  them*     The  excepticm  to  the  court's 
ruling  permitting  the  defendant  to  testify  to  the  value  of  the 
horses  included  in  the  sale  is  without  merit.     The  evidence 
was  proper  in  view  of  the  plaintifPs  evidence  as  to  ^at  horses 
he  understood  were  included  in  the  $700  purchase  price  and 
aa  to  what  interest  Loomis  had  in  the  horses  under  an  arrange- 
ment with  the  defendant 

It  is  argued  that  defendant  perpetrated  a  fraud  on  the 
plaintiff  by  colluding  with  Loomis  to  induce  plaintiff  to  sign 
a  judgment  note  and  chattel  mortgage  while  plaintiff  was  in 
a  state  of  intoxication.  The  note  plaintiff  signed  was  for 
$700^  due  in  thirty  days.  It  is  conceded  that  the  amount  is 
correct  and  that  it  runs  for  the  period  agreed  upon  by  the 
parties.  The  chattel  mortgage  is  in  the  usual  form,  given  to 
secure  payment  of  this  note,  and  covers  nine  horses,  describ- 
ing them.  The  defendant  testifies  that  the  horses  described 
therein  are  the  nine  horses  sold  to  the  plaintiff;  that  the 
plaintiff  took  actual  possession  of  seven  of  them  at  the  time 
of  the  sale  and  that  the  remaining  two  horses  were  in  the 
hands  of  persons  who  had  bargained  for  them ;  that  the  terms 
of  their  sale  were  explained  to  and  understood  I^  the  plaint- 
iff;  and  that  he  bought  them  under  the  arrangements  for  their 
sale  to  the  persons  in  whose  possession  they  then  were.  The 
facts  and  circumstances  and  the  evidence  of  Loomis  sustain 
the  claim  of  defendant  as  to  the  terms  and  condition  of  the 
sale. 

The  jury  found  that  the  chattel  mortgage  correctly  de- 
scribes the  horses  purchased  by  the  plaintiff  at  the  time  in 
Vol.  153  —  27 
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question.     The  evidence  amply  sustains  the  jury's  findings 
that  plaintiff  was  capable  of  folly  understanding  and  appre- 
ciating the  contents  of  the  note  and  mortgage  and  that  he 
knew  what  horses  were  described  in  the  mortgage  when  he 
signed  it     In  the  light  of  all  these  f acts,  there  is  no  room  for 
argument  upon  the  question  as  to  whether  the  defendant  par- 
ticipated in  bringing  about  plaintiff's  intoxication  and  wrong- 
fully took  advantage  thereof  by  inducing  plaintiff  to  sign 
these  instruments  and  thereby  perpetrated  a  fraud  on  him. 
Nor  can  it  be  said  that  the  court  committed  error  in  sub- 
mitting the  special  verdict  in  the  form  he  did^  as  to  the  ques- 
tion of  fraudulent  and  wrongful  conduct  to  induce  the  plaint- 
iff to  execute  the  note  and  mortgage  while  in  a  state  of 
intoxication.     The  verdict  covers  these  questions  sufficiently 
to  resolve  all  disputes  in  respect  to  them.     The  record  shows 
that  the  parties  had  a  fair  trial,  that  the  issues  were  fully 
presented  to  the  jury,  that  they  determined  all  material  is- 
sues by  their  special  verdict,  and  that  the  court  committed 
no  error  affecting  any  substantial  rights  of  the  appellant. 
By  the  Court. — ^The  judgment  appealed  from  is  affirmed 


Lakoowski^  Appellant,  vs.  Wisconsin  Csntrai*  Railway 

Company,  Respondent 

Afn-il  ll^AprU  29,  1918. 

Railroads:  Injury  to  trespaaser  on  bridge:  Orosa  negligence  of  en- 
gineer: Evidence:  Instructions  to  jury:  Special  verdict:  Form: 
Inspection  of  defendant's  books,  etc, 

L  In  an  action  for  personal  Injuries  sustained  by  plaintiff,  who  was 
struck  by  an  engine  while  crossing  a  river  on  a  railway  trestle, 
the  evidence  Is  held  to  sustain  a  finding  by  the  Jury  that  after 
the  time  he  discovered  plaintiff  on  the  trestle  the  engineer  was 
not  guilty  of  gross  negligence  in  respect  to  stopping  the  train 
80  as  to  avoid  the  accident 
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2.  In  view  of  the  issue  raised  as  to  gross  negligence,  there  was  no 
error  in  charging  the  Jury  that  plaintiff  was  a  trespasser  on 
the  trestle  and  that  such  an  act  is  made  punishable  by  the  laws 
of  this  state. 

8.  Referring  to  the  testimony  of  a  witness  for  plaintiff  that  the 
train  could  have  been  stopped  before  reaching  the  bridge,  the 
court  charged  that  the. Jury  should  carefully  weigh  the  testi- 
mony of  such  witness,  should  consider  first  his  competency 
and  the  experience  he  had  had  in  stopping  trains  and  making 
tests,  and  should  give  his  evidence  such  weight  as  they  thought 
it  deserved.  The  court  also  referred  to  the  testimony  of  witr 
nesses  for  defendant  as  to  actual  tests,  and  stated  that  the 
defense  claimed  that  such  tests  were  made  under  conditions 
similar  to  those  existing  at  the  time  of  the  accident  and  were 
more  accurate  and  satisfactory  as  to  the  distance  within  which 
the  train  could  have  been  stopped  than  the  testimony  of  plaint- 
iff's witness  based  upon  his  experience  and  calculations;  and 
directed  the  Jury  to  consider  all  the  evidence.  It  appeared  that 
plaintiiTs  witness  had  left  the  service  of  defendant  about  thirty 
days  before  the  accident  on  account  of  a  disagreement,  and 
came  into  the  case  as  a  witness  under  peculiar  circumstances, 
and  had  never  stopped  a  train  under  the  conditions  in  question. 
Held,  that  there  was  no  error  in  the  charge. 

4.  Nor  was  there  error  in  a  charge  to  the  effect  that  if,  after  the 

engineer  discovered  plaintiff  on  the  bridge,  he  could  not  by  the 
use  of  reasonable  and  due  care  have  stopped  the  train  before 
plaintiff  was  struck,  then  the  Jury  should  not  find  the  engineer 
guilty  of  gross  negligence,  but  if  he  could  have  stopped  the 
train  by  the  use  of  due  care  in  time  to  have  prevented  the  ac- 
cident the  Jury  should  give  that  fact  its  proper  weight  in  de- 
termining whether  he  recklessly  and  wantonly  ran  the  plaintiff 
down. 

5.  Questions  proposed  for  special  verdict  which  cover  no  issuable 

fact,  or  which  relate  to  matters  otherwise  properly  submitted, 
are  properly  refused. 

6.  A  question  proposed  for  special  verdict  as  to  "what  amount  of 

punitory  damages  will  compensate  the  plaintiff,"  was  properly 
refused. 

7.  A  witness  who  was  subpoenaed  to  appear  before  a  court  commis- 

sioner and  produce  the  engineer's  report  of  the  accident  and 
the  books  of  defendant  showing  what  kind  of  air-brake  ap- 
paratus was  used  on  the  train  in  question,  testified  that  he 
knew  nothing  about  the  air-brakes,  had  no  access  to  any  books 
pertaining  to  them,  did  not  know  whether  the  company  had 
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records  showing  what  kind  of  air-brake  apparatus  was  in  use 
on  the  day  of  the  accident,  and  knew  nothing  about  the  report 
of  the  accident  or  wliethw  defendant  had  such  report  Held, 
that  there  was  no  error  in  denying  a  motion  that  the  witness 
be  required  to  produce  such  books  and  report  for  plaintlfTs 
inspection. 

AppBiX  from  a  judgment  of  the  circuit  court  for  Portage 
county:  James  O'Neill,  Judge.     Affirmed. 

This  is  an  action  brought  to  recover  damages  for  personal 
injuries  sustained  by  pkintiff  by  being  struck  by  one  of  de- 
fendant's engines  while  crossing  the  railroad  bridge  of  de- 
fendant at  Stevens  Point,  Wisconsin.  The  complaint  sets 
up  two  causes  of  action:  one  for  ordinary  n^ligence  and  one 
for  gross  n^ligence.  Issue  was  joined  on  both  causes  of 
action.     The  jury  returned  the  following  verdict: 

^^(1)  From  and  after  the  time  that  Engineer  Gleason  dis- 
covered the  plaintiff  or  some  member  of  his  family  on  the 
bridge,  was  said  engineer  guilty  of  gross  negligence  in  the 
operation  and  control  of  his  engine  and  train,  in  respect  to 
stopping  the  same  so  as  to  avoid  the  accident?     A.  "No. 

"(2)  If  you  answer  the  first  question  *No'  you  need  not 
answer  this ;  but  if  you  answer  the  first  question  ^Yes/  then 
answer  this :  Was  such  gross  negligence  in  the  operation  and 
control  of  his  engine  and  train  by  the  engineer  the  proximate 
cause  of  plaintiff's  injury?     A. . 

^^(3)  In  case  the  plaintiff  i3  entitled  to  recover,  at  what 
sum  do  you  assess  his  damages?     A.  $500.'' 

Plaintiff  moved  for  judgment  upon  the  undisputed  evi- 
dence, and  for  judgment  notwidistanding  the  verdict,  to 
amend  the  verdict,  to  set  the  verdict  aside  and  for  a  new 
trial,  which  motions  were  denied  and  due  exception  taken. 
The  defendant  moved  for  judgment  on  the  verdict  and  on  the 
undisputed  evidence,  which  motion  was  granted.  Judg- 
ment was  entered  for  defendant,  from  which  this  appeal  was 
taken. 

A.  L.  Smongeski,  for  the  appellant,  contended,  inter  alia, 
that  after  the  engineer  or  fireman  saw  the  plaintiff  he  had 
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knowledge  that  plaintiff  was  in  a  dangerous  position,  and  it 
then  became  the  duty  of  the  members  of  the  train  crew  to  ex- 
ercise all  the  means  at  hand  consistent  with  the  safety  of  the 
train  to  avert  the  accident,  and  the  fact  that  plaintiff  was  a 
trespasser  or  was  violating  the  law  of  the  state  became  elimi- 
nated from  the  case  at  that  moment.  1  Thomp.  Comm.  on 
Neg.  §  25 ;  2  id.  §  1735 ;  Lovi^viUe  &  N.  R.  Co.  v.  Morlay, 
58  U.  S.  App.  526;  Ahbama  0.  8.  B.  Co.  v.  Moorer,  116 
Ala.  642,  22  South.  900 ;  Palmer  v.  C,  St.  L.  &  P.  R.  Co. 
112  Ind.  250, 14  K  E.  70;  PurceU  v.  C.  &  N.  W.  R.  Co.  109 
Iowa,  628,  80  N.  W.  682 ;  Heddles  v.  C.  <&  N.  W.  R.  Co.  77 
Wis.  228,  46  N.  W.  115 ;  Rideoyi  v.  Winnebago  T.  Co.  123 
Wis.  297,  101  K  W.  672 ;  Anderson  v.  C,  St.  P.,  M.  &  0. 
R.  Co.  87  Wis.  195,  207,  58  N.  W.  79.  Trial  judges  in 
charging  the  jury  should  not  go  into  the  testimony  in  detail, 
or  give  special  significance  to  the  facts  testified  to  on  one 
side  only  of  the  case.  Coman  v.  Wunderlich,  122  Wis.  138, 
99  N.  W.  612 ;  Conway  v.  MUcheU,  97  Wis.  290,  72  N.  W. 
752 ;  HopUns  v.  Rush  River,  70  Wis.  10,  34  N.  W.  909,  35 
N.  W.  939 ;  Kavanaugh  v.  Wattsau,  120  Wis.  611,  98  N.  W. 
550. 

For  the  respondent  there  was  a  brief  hj  W.  A.  Hayes  and 
Fisher,  Hanna  &  Cashin,  and  oral  argument  by  Mr.  Hayes. 

Keewin,  J.  The  principal  assignments  of  error  in  this 
case  involve  the  question  of  the  sufficiency  of  the  evidence. 
In  other  words,  Is  the  verdict  supported  by  the  evidence? 
The  evidence  shows  that  the  plaintiff  was  injured  while  cross- 
ing defendant's  trestle  over  the  Wisconsin  river  at  Stevens 
Point.  Defendant's  trestle  is  about  600  feet  long  and  about 
twenty-five  feet  above  the  water.  The  Wisconsin  river,  over 
which  this  trestle  is  constructed,  flows  in  a  southerly  direc- 
tion and  is  about  three  fourths  of  a  mile  west  of  defendant's 
depot  The  floor  of  the  trestle  consists  of  ties,  guard  rails 
and  track  rails,  and  is  not  planked.    The  ties  are  about  twelve 


422         SUPREME  COURT  OF  WISCONSIN.      [Apr, 

LangowBki  y.  WiscoiiBin  Central  R.  Co.  153  Wis.  418. 

feet  long  and  eight  inches  wide,  with  spaces  between  them 
varying  from  four  to  six  inches.  There  is  no  highway  for  a 
considerable  distance  from  either  end  of  this  trestle.  About 
1,200  feet  west  of  the  river  is  a  curve  through  a  deep  cut,  so 
that  from  the  trestle  one  cannot  see  a  train  approaching  from 
the  west  imtil  it  emerges  from  the  cut.  There  was  at  the 
time  of  the  injury,  at  each  end  of  the  trestle,  a  sign  upon 
which  was  written  "Dangerous.  All  persons  are  forbidden 
to  walk  upon  the  tracks  under  penalty."  Twenty  trains  a 
day  pass  over  the  trestle  and  it  requires  about  fifteen  min- 
utes to  walk  across  it.  There  are  between  the  two  ends  of  the 
trestle  forty-four  places  about  twenty-eight  feet  apart  where 
a  person  can  stand  aside  while  a  train  passes. 

On  Sunday,  November  29,  1908,  the  plaintiff,  his  wife, 
and  four  children,  three  girls  and  a  boy,  ranging  in  age  from 
six  to  thirteen  years,  entered  upon  this  trestle  from  the  east 
end.  They  were  on  their  way  home,  and  could  have  gone 
without  crossing  the  trestle  by  way  of  r^ularly  traveled 
streets.  Plaintiff  had  lived  in  Stevens  Point  thirty-eight 
years  and  was  familiar  with  the  situation.  The  train  which 
struck  plaintiff,  when  running  on  schedule  time,  had  about 
fourteen  minutes  to  make  the  run  from  Junction  City  to 
Stevens  Point,  a  distance  of  eleven  miles.  About  the  time 
plaintiff  and  his  family  started  westward  over  the  trestle, 
defendant's  limited  passenger  and  mail  train  started  east- 
ward from  Junction  City.  The  girls  preceded  plaintiff,  and 
when  about  half  way  across  the  trestle  heard  the  whistle  of 
the  approaching  train,  notified  plaintiff,  and  immediately 
started  to  run.  They  got  across  the  trestle,  stepped  aside,  and 
escaped  injury.  The  plaintiff,  his  wife  and  boy  were  struck, 
the  wife  being  killed  instantly,  the  boy's  skull  fractured,  and 
the  plaintiff  injured.  The  train  consisted  of  an  engine  and 
seven  cars  equipped  with  Westinghouse  automatic  quick- 
action  air-brakes.  On  account  of  the  curve  the  engineer  could 
not  see  the  trestle  imtil  about  700  feet  from  it.    The  fireman 
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could  see  it  somewhat  sooner,  and  as  the  train  came  out  of 
the  cut  he  saw  persons  upon  the  trestle  near  the  west  end  and 
immediatelj  told  the  engineer.  The  speed  of  the  train  going 
out  of  the  cut  and  onto  the  straight  track  enabled  the  engineer 
to  see  the  plaintiff  about  Uie  time  the  fireman  saw  him.  Upon 
seeing  plaintiff  the  engineer  instantly  put  on  all  braking 
power,  applied  the  sand,  and  the  train  came  to  a  stop  upon 
the  trestle  after  striking  plaintiff. 

It  is  perfectly  clear  from  an  examination  of  the  whole  evi- 
dence that  it  fully  supports  the  finding  of  the  jury  that  the 
engineer  was  not  guilty  of  gross  negligence  in  the  operation 
and  control  of  his  engine  and  train  in  respect  to  stopping  the 
same  so  as  to  avoid  the  accident.  We  shall  therefore  spend 
no  time  in  discussing  this  proposition.  The  plaintiff  care- 
lessly and  recklessly,  with  the  intention  of  crossing,  went 
upon  the  trestle  with  his  family,  where  he  had  no  ri^t  to  be, 
and  the  operators  of  the  train  had  no  reason  to  believe  that 
any  person  would  be  upon  the  trestle  or  attempt  to  cross  it  in 
the  face  of  imminent  danger.  From  the  time  the  engineer 
and  fireman  saw  plaintiff  or  any  member  of  his  family  until 
they  were  struck,  only  a  few  seconds  elapsed,  and  the  evi- 
dence shows  very  clearly  that  during  that  time  everything 
that  could  reasonably  be  done  by  the  engineer  to  stop  the 
train  was  done. 

Several  errors  are  assigned  in  the  admission  and  exclusion 
of  evidence,  but  they  are  wholly  without  merit  and  we  shall 
take  no  time  in  discussing  them. 

Appellant  also  complains  of  the  charge  to  the  effect  that 
the  court  told  the  jury  that  the  plaintiff  was  a  trespasser  on 
the  trestle  on  the  day  of  the  accident  and  that  such  an  act  is 
made  punishable  by  the  laws  of  this  state.  There  was  no  er- 
ror in  this  charge.  It  was  proper  in  view  of  the  issue  raised 
respecting  Ae  gross  negligence  of  the  engineer.  Pinoza  v. 
NoHhem  C.  Co.  152  Wis.  473,  140  N.  W.  84;  Anderson  v. 
C,  at.  P.,  M.  <&  0.  B.  Co.  87  Wis.  195,  58  N.  W.  79. 
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Counsel  for  appellant  also  complains  of  the  following  por- 
tion of  the  charge: 

"The  plaintiff  has  offered  the  testimony  of  witness  Menzel 
to  show  that  the  train  could  have  been  stopped  before  reach- 
ing the  l»idge.  It  will  be  the  duly  of  the  jury  carefully  to 
wei^  the  testimony  of  this  witness.  You  will  consider  first 
his  competency,  the  experience  he  has  had  in  stopping  trains 
and  making  tests,  and  give  his  evidence  sudi  weight  as  you 
think  it  deserves.  The  defendant  has  offered  testimony  of 
several  witnesses  who  have  made  actual  tests  under  what  is 
claimed  to  be  similar  conditions,  as  far  as  practicable,  to  de- 
termine the  distance  within  which  a  similar  train  could  be 
stopped.  The  witnesses  have  testified  to  tests  made  on  last 
Thursday,  Friday,  Saturday,  and  Sunday.  It  is  the  claim 
of  the  defense  that  these  tests  were  made  under  practically 
similar  conditions  to  those  existing  on  the  day  of  the  acci- 
dent, and  it  is  further  claimed  that  these  actual  tests  are 
more  accurate  and  satisfactory  as  to  the  distance  within 
which  the  train  could  have  becoi  stopped  than  the  testimony 
of  the  plaintiff's  witness  based  upon  his  experience  and  cal- 
culations. The  witnesses  for  the  defense  who  have  testified 
state  that  under  the  conditions  observed  the  train  could  not 
have  been  stopped  before  reaching  the  bridge.  Several  of 
them  give  it  as  their  opinion  that  under  the  conditions  as- 
sumed to  have  existed  on  the  day  of  the  accident,  the  manner 
in  which  Engineer  Qleason  applied  the  brakes  and  operated 
the  train  was  the  proper  way  in  which  to  have  controlled  the 
speed  and  made  the  stop  in  the  shortest  practicable  space.'' 

"The  court  will  not  attempt  to  refer  particularly  to  the  evi- 
dence on  either  side.  It  will  be  the  duty  of  the  jury  to  con- 
sider all  this  evidence  for  the  purpose  of  determining 
whether  the  train  could  have  been  stopped  before  reaching 
the  bridge  and  whether  the  engineer  was  guilty  of  such  reck- 
less and  wanton  conduct  as  amoimted  to  gross  negligence." 

There  was  no  error  in  this  portion  of  the.  charge.  It  ap- 
pears that  the  witness  Menzel  referred  to  left  the  service  of 
defendant  about  thirty  days  before  the  accident  on  account 
of  disagreement  and  came  into  the  case  as  a  witness  under 
peculiar  circumstances  and  had  never  stopped  a  train  under 
the  circumstances  in  question. 
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The  following  portion  of  the  charge  is  also  excepted  to : 

'Ttf  the  jury  find  that  after  the  engineer  discovered  the 
plaintiff  or  some  members  of  his  family  on  the  bridge  the  en- 
gineer could  not,  by  the  use  of  reasonable  and  due  care,  have 
stopped  the  train  before  the  plaintiff  was  struck,  then  it  fol- 
lows that  the  jury  should  not  find  the  engineer  guilty  of 
gross  negligence.  A  finding  to  this  effect  will  be  decisive  in 
answering  the  question  in  the  verdict.  If  the  jury  find  that 
after  such  discovery  of  the  persons  on  the  bridge  the  engineer 
could  have  stopped  the  train  by  the  use  of  due  care  in  time 
to  have  prevented  the  accident,  they  will  give  such  finding 
its  proper  weight  in  determining  whether  the  engineer  reck- 
lessly and  wantonly  ran  the  plaintiff  down." 

There  was  no  error  in  this  part  of  the  chai^. 

Counsel  for  appellant  also  assigns  error  on  refusal  of  the 
court  to  submit  to  the  jury  certain  questions  requested  by  ap- 
pellant Some  of  these  requests  cover  no  issuable  f  act^  hence 
were  properly  refused.  The  seventh  and  eighth  relate  to  the 
gross  negligence  of  the  engineer  and  also  to  the  amount  of 
damages,  and  these  questions  were  sul»nitted  in  proper  form 
by  the  court  The  ninth  relates  to  the  amount  of  punitory 
damages  whidi  would  compensate  plaintiff,  and  this  wa» 
properly  refused. 

The  tenth  assignment  of  error  relates  to  the  denial  of 
plaintiff's  petition  for  inspection  of  the  books  of  the  defend- 
ant for  the  purpose  of  ascertaining  what  kind  of  air-brake 
apparatus  was  used  on  the  train  in  question  and  the  report 
of  the  accident  by  the  engineer  to  the  defendant  One  Mill- 
ington  was  subpoenaed  to  appear  and  produce  the  books  of  the 
company  and  report  of  the  accident  He  appeared  pursuant 
to  thesubposna  and  submitted  to  full  examination,  but  did 
not  produce  the  books  nor  the  report  for  the  reason  that  he 
did  not  have  possession  of  them.  He  testified  that  he  knew 
nothing  about  the  air-brakes  and  had  no  access  to  any  books 
pertaining  to  them,  and  did  not  know  whether  the  company 
had  records  showing  what  kind  of  air-brake  apparatus  was 
in  use  on  the  day  of  the  accident;  that  he  knew  nothing  about 
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tlie  report  of  the  accident  or  whether  the  defendant  had  such 
report  It  is  therefore  clear  that  no  error  was  oonunitted  in 
denying  plaintiff's  petition  for  inspection. 

In  the  instant  case  there  was  such  a  lack  of  eyidence  to  sup- 
port the  charge  of  gross  negligence  that  it  is  quite  clear  that^ 
even  if  error  had  been  committed  under  the  several  heads 
complained  of,  it  could  not  in  any  way  have  prejudiced  ap- 
pellant Further  discussion  of  the  case  seems  linnecessary. 
It  is  plain  that  the  plaintiff  had  a  fair  trial  and  no  preju- 
dicial error  was  committed. 

By  the  Covrt. — The  judgment  of  the  court  below  is  af- 
firmed* 


Jbuitbk,  Respondent,  vs.  Babb,  imp.,  Appellant 

April  n—AprU  29,  191$, 

JusticcB*  courU:  Pleadino:  ^'Instrument  for  the  payment  of  money 
onlyr  Contracts:  Validity:  Uncertainty:  ''Stock"  in  partner- 
ship: Burplusage:  Acceptance:  Performance:  Mutual  covenants. 

L  Although  a  written  contract  containing  a  promise  by  defendant 
to  pay  a  definite  sum  of  money  to  plaintiff  on  or  before  a  date 
named  contains  also  a  statement  of  the  consideration  therefor 
and  other  promises,  yet  in  an  action  in  Justice's  court  founded 
solely  upon  the  promise  first  mentioned  it  may  be  deemed  an 
"instrument  for  the  payment  of  money  only/'  within  the  mean- 
ing of  sub.  9,  sec.  3626,  Stats.;  and  the  complaint  in  such  action, 
setting  out  the  contract  and  alleging  that  defendant  is  in- 
debted thereon  to  plaintiff  in  the  said  sum  with  interest  from 
the  date  named,  is  sufficient 

2.  Delivery  of  such  contract  to  plaintiffs  agent,  thence  to  plaintiff, 
and  retention  thereof  by  the  latter  and  his  bringing  suit 
thereon  constituted  a  sufficient  acceptance  by  plaintiff,  although 
the  instrument  was  not  signed  by  him. 

8.  A  written  contract  is  not  void  for  uncertainty  when  its  provi- 
sions can  be  explained  and  rendered  certain  by  competent  evi- 
dence; nor  is  it  rendered  void  by  surplusage.    So  held  as  to  a 
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contract  by  which  one  party  releases  to  a  corporation  all  his  in- 
terest and  all  his  shares  of  stock  in  a  certain  company  (which 
was  in  fact  an  unincorporated  association  or  partnership  hav- 
ing some  sort  of  articles  specifying  a  capital  of  360  shares,  of 
which  said  party  owned  190)  and  **coniign8"  to  said  corpora- 
tion **aU  legal  duties  and  privileges  incident  to  said  190  shares 
of  stock." 
4.  Where  a  contract  by  which  defendant  agreed  to  pay  a  certain 
sum  of  money  to  plaintiff  by  a  certain  date  contained  no  ex- 
press covenants  on  the  part  of  plaintiff,  but  a  present  release 
and  assignment  of  certain  so-called  shares  of  stock,  the  rule  of 
mutually  dependent  covenants  has  no  application,  and  failure 
of  plaintiff  to  deliver  a  further  release  and  assignment,  even 
assuming  that  defendant  was  entitled  thereto,  would  not,  in 
the  absence  of  proof  that  defendant  was  damaged  by  such  fail- 
ure, defeat  plaintiffs  recovery  upon  defendant's  promise  to  pay. 

Appbal  from  a  judgment  of  the  circuit  court  for  Dane 
ooonty:  E.  Rat  Stevens,  Circuit  Judge.     Affirmed. 

Lewis  J.  Samers,  for  the  appellant^  to  the  point  that  the 
instrument  set  forth  in  the  complaint  is  not  an  ^^nstrument 
for  the  payment  of  money  only/'  cited,  among  other  cases, 
HanJeinson  v.  Page,  81  Fed.  184,  19  Abb.  N.  C.  274,  278 ; 
Kraizensiein  v.  Lehman,  19  App.  Div.  228,  46  N.  Y.  Supp. 
71 ;  Alder  v.  Bloomingdale,  1  Duer,  601 ;  Veeder  v.  Lima,  11 
Wis.  419 ;  Strwnk  v.  Smith,  86  Wis.  631 ;  Coe  v.  Straus,  11 
Wis.  72 ;  Carrmfftan  v.  Bayley,  43  Wis.  607 ;  Taylor  v.  Coon, 
79  Wis.  76,  48  N.  W.  123. 

Charles  N.  Brown,  for  the  respondent 

TiHXiK,  J.  This  action  was  commenced  in  justice's  court, 
and  the  complaint  there  averred  that  the  defendants  were  in- 
debted to  plaintiff  in  the  sum  of  $120  with  interest  upon  a 
written  contract,  a  copy  of  which  is  as  follows : 

'^e,  the  imdersigned,  do  this  day  consent  and  agree  to 
pay  to  Mr.  Benjamin  Jelineh,  his  successors  or  assigns,  on  or 
before  the  21st  day  of  June,  A.  D.  1911,  the  sum  of  one  hun- 
dred and  twenty  dollars  ($120),  for  which  the  aforesaid  Mr. 
Jelineh  releases  all  his  interest  and  all  of  his  one  hundred 
\  and  ninety  (190)  shares  of  stock  in  the  Student  Farmer  Pub- 
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lishing  Company  to  the  Country  Magazine  Publishing  Com- 
pany, and  consigns  to  said  Country  Magazine  Company  all 
legal  duties  and  J^rivileges  incident  to  said  190  shares  of 
stock.  We,  the  undersigned,  further  agree  upon  this  the  fif- 
teenth day  of  May,  A.  D.  1911,  and  hereafter  to  relieve  said 
Mr.  Jelmek,  his  successors  or  assigns,  of  any  or  all  obliga- 
tions of  the  Student  Farmer  Publishing  Company  and  the 
Country  Magazine  Publishing  Company  following  the  bal- 
ance as  shown  upon  the  bo<^  under  the  date  of  April  first, 
A.  D.  1911,  and  thereafter.  We,  the  undersigned.  up<Mi  this 
fifteenth  day  of  May,  A.  D.  1911,  acquiring  all  assets  of 
Student  Farmer  Publishing  Company  and  all  liabilities  of 
aforesaid  Country  Magazine  Publishing  Company  and  Stu- 
dent Farmer  Publishing  Company,  following  aforesaid  bal- 
ance of  April  first  ^'R.  P.  Bean. 

"A.  C.  Baeb.'* 

The  defendant  Bean  was  not  served  with  process.  The 
defendant  Boer  defaulted  in  justice's  court  and  judgment 
went  for  the  plaintiff,  and  from  this  judgment  Boer  appealed 
to  the  circuit  court,  where  his  demurrer  to  the  said  complaint 
was  overruled.  He  then  answered  a  general  denial,  charged 
fraudulent  representations  relied  upon  by  him  which  induced 
him  to  enter  into  the  contract,  failure  of  the  plaintiff  to  per- 
form by  turning  over  a  certain  typewriting  machine  to  the 
Country  Magazine  Publishing  Company,  counterclaim  for 
$50  for  this  machine,  and  other  matters.  After  hearing  evi- 
dence the  court  directed  a  verdict  for  the  plaintiff.  In  re- 
sponse to  the  contentions  of  the  learned  counsel  for  appellant 
in  criticism  of  the  proceeding  below,  we  say : 

(1)  The  complaint  is  sufficient  under  sub.  9  of  sea  3626, 
Stats.  In  the  interpretation  of  this  statute  it  must  be  kept 
in  mind  that  the  object  of  pleading  is  to  apprise  the  (^posite 
party  of  the  pleader's  claim  and  that  pleadings  in  justices' 
courts  may  be  quite  informal.  The  plaintiff's  action  is 
founded  upon  the  promise  to  pay  $120,  and  there  is  no  claim 
by  the  plaintiff  to  recover  upon  any  other  promise  contained 
in  the  writing.    The  words  "written  instrument  for  the  pay- 
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ment  of  money  only  may  well  liave  a  different  scope  and 
effect  in  other  statutes  relating  to  a  different  subject  matter. 

(2)  Delivery  of  this  instrument  to  plaintiff's  agent^ 
thence  to  plaintiff,  and  retention  thereof  by  the  latter  and 
his  bringing  suit  thereon  constituted  a  sufficient  acceptance 
by  plaintiff. 

(3)  There  is  no  such  uncertainty  in  the  writing  as  to  ren- 
der it  void.  "Certvm  est  quod  certvm  reddi  potest/^  It  was 
shown  that  the  Student  Farmer  Publishing  Company  was  a 
corporation  in  which  respondent  was  a  shareholder,  which 
had  been  dissolved  in  1909,  but  was  continued  as  an  unin- 
corporated association  or  partnership  under  the  same  name 
and  under  some  kind  of  articles,  which  specified  a  capital  of 
350  shares  of  $1  each,  and  the  respondent  owned  190  of  these 
shares;  that  the  corporation  and  the  succeeding  association 
were  engaged  in  publishing  an  agricultural  journal  called  the 
Student  Farmer.  The  name  of  this  journal  was  changed  to 
"The  Wisconsin  Country  Magazine,''  and  the  "Wisconsin 
Country  Magazine  Publishing  Company"  was  incorporated 
and  continued  the  publication.  The  journal,  its  management 
and  ownership,  was  an  enterprise  of  persons  connected  with 
the  agricultural  department  of  the  State  University,  and  all 
the  parties  were  concerned  in  this  publication.  The  instru- 
ment contains  a  present  release  to  the  last  mentioned  corpo- 
ration of  all  the  interest  of  the  respondent  in  an  unincorpo- 
rated association,  and  "consigns"  (assigns  ?)  to  the  latter  the 
"legal  duties"  and  privileges  incident  to  said  190  shares  of 
stock.  There  is  no  express  covenant  on  the  part  of  the  re- 
spondent. He  has  released  and  assigned,  and  the  appellant 
has  all  he  bargained  for  in  this  respect.  True,  respondent 
has  assigned  and  released  not  only  his  interest  and  privi- 
l^es,  but  also  his  "legal  duties."  This  concept  must  be  in 
the  very  vanguard  of  advanced  thought.  Most  people  would 
gladly  relieve  themselves  of  their  debts  and  other  legal  du- 
ties could  they  do  so  by  assigning  such  obligations  to  a  cor- 


430        SUPEEME  COUET  OF  WISCONSIN.      [Apr. 

Jelinek  y.  Baer,  163  Wis.  426. 

poration.  Were  it  possible  to  so  empower  them  by  an  amend- 
ment to  the  constitution,  or  a  statute,  we  would  no  doubt  have 
the  amendment  or  the  statute.  But  legal  duties  of  the  as- 
signor cannot  be  assigned  or  even  consigned.  So  this  pro- 
vision of  the  contract  is  impotent  for  good.  An  audacious 
mind  might  from  this  provision  of  the  contract  venture  to 
think  that  those  who  are  erudite  as  editors  and  agriculturists 
might  not  be  learned  in  the  law.  But  it  is  not  otherwise 
harmfuL  These  traits  identify  it  as  surplusage.  '^Surplus- 
agvum  non  nocet;  utile  per  inutile  non  vitiatur"  say  the 
"musty  precedents."  Hence  these  words  cannot  be  held  to 
make  the  remainder  of  the  instrument  void  for  uncertainty. 
Within  these  old  rules,  approved  by  modem  reason,  the  con- 
tract is  sufiSciently  definite  for  enf orc^nent 

(4)  The  defense  of  misrepresentation  was  not  at  all  made 
out  It  transpires  that  the  representation  was  made  by  the 
other  defendant  to  the  appellant,  and  it  was  quite  immaterial 
and  resulted  in  no  pecuniary  loss  to  the  appellant  so  far  as 
shown. 

(5)  The  contract  containing  no  express  covenants  on  the 
part  of  respondent,  but  a  present  release  and  assignment,  the 
rule  of  mutually  dependent  covenants  has  of  course  no  appli- 
cation, and  if  the  appellant  has  been  in  any  degree  damaged 
by  the  failure  of  the  respondent  to  execute  and  deliver  a  fur^ 
ther  release  and  assignment  to  the  oorporation,  even  assuming 
he  was  entitled  to  it,  such  damage  has  not  been  proven. 

By  the  Court. — Judgment  affirmed. 
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Miller,  Kespondent^  vs.  Chicago  &  Nobthwsstebk  BAiir 

WAY  Company,  AppeDant. 

April  U—AprU  29, 1919. 
Qambling  implemenU:  Destruction:  Measure  of  damages:  Carrier $. 

1.  Where  an  article  (In  thia  caae  a  slot  machine)  is  useful  and 

usable  for  gambling  purposes  only,  and  gambling  is  unlawful, 
and  it  is  not  shown  that  the  article  has  any  yalue  except  for 
use  as  a  gambling  device,  such  value  will  not  be  regarded  as  a 
legitimate  measure  of  damages  to  be  recovered  where  the  ar- 
ticle is  destroyed. 

2.  Where  such  an  article  has  no  value  for  any  lawful  purpose,  no 

damages  are  recoverable  against  a  carrier  for  an  injury  to  it 
while  in  transit 

Apphai.  from  a  judgment  of  the  circuit  court  for  Sauk 
county :  E.  Ray  Stevens,  Circuit  Judge.    Reversed. 

For  fourteen  years  plaintiff  was  in  the  business  of  buy- 
ing and  leasing  slot  machines.  During  that  time  he  owned 
four  or  five  hundred  machines  and  sold  a  few,  not  to  exceed 
twenty.  His  usual  custom  was  to  lease  the  machines  to  sa- 
loon and  hotel  keepers  on  an  agreement  that  he  was  to  receive 
as  pay  for  their  use  one  half  the  profits  derived  therefrom. 
The  plaintiff  looked  after  and  cared  for  the  machines  so 
leased.  He  said :  ''When  I  know  a  machine  is  going  to  take 
a  vacation  pending  an  election  or  a  wave  of  reform,  I  put  it 
in  a  dry  place.'* 

On  August  3,  1010,  plaintiff  boxed  up  and  shipped  a  slot 
machine  from  La  Valle  to  Necedah  over  the  defendant's  line 
of  road.  The  machine  was  consigned  to  one  Lecy,  a  saloon- 
keeper at  Necedah,  and  was  shipped  for  the  purpose  of  be- 
ing set  up  and  used  as  a  gambling  device  in  Lecy's  saloon, 
with  the  usual  understanding  as  to  compensation  for  its  use. 
The  machine  was  an  ei^t-play  quarter  machine.  The  small- 
est coin  that  could  be  used  therein  was  a  quarter,  and  it  ad- 
vertised to  pay  as  high  as  $20.  The  plaintiff  testified  that 
the  chances  on  the  machine  were  ten  per  cent,  against  the 
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player.  Gambling  slot  machines  were  under  the  ban  of  the 
municipal  authorities  at  Necedah  when  the  shipment  was 
made.  The  machine  was  broken  in  transit  to  such  an  extent 
that  plaintiff  claimed  it  was  worthless,  and  this  action  was 
brought  to  recover  damages  resulting  from  the  injury  to  the 
machine.  When  new  the  machines  cost  about  $140.  The 
one  in  question  was  second-hand,  having  been  used  for  some 
time.  There  was  no  testimony  to  show  the  value  of  the  ma- 
chine for  any  other  purpose  except  for  use  as  a  gambling  de- 
vice, or  in  fact  that  it  had  any  value  for  any  other  purpose. 
The  jury  awarded  the  plaintiff  $75  damages.  The  trial 
judge  was  of  the  opinion  that  plaintiff  was  entitled  to  recover 
the  value  of  the  article  for  the  purposes  of  gambling  and  gave 
judgment  on  the  verdict.    Defendant  appeals. 

Edward  M.  Smart,  for  the  appellant 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Orotophorst,  Evans  &  Thomas.  They  cited,  among  other 
cases,  Chdf,  C.  &  S.  F.  B.  Co.  v.  Johnson  (Tex.)  25  S.  W. 
1015 ;  Sutton  v.  Wauwalosa,  29  Wis.  21 ;  (hrretson  v.  Ram- 
bler G.  Co.  149  Wis.  628,  136  K  W.  186;  McAHhur  v. 
Oreen  Bay  &  M.  C.  Co.  34  Wis.  139 ;  Steele  v.  Burkhardt, 
104  Mass.  59 ;  Oabbert  v.  Hackett,  136  Wis.  86,  116  N.  W. 
346 ;  Delaware,  L.  d  W.  R.  Co.  v.  Trwutwein,  52  N.  J.  Law, 
169,  19  AtL  178 ;  Compty  v.  C.  H.  Starke  D.  &  D.  Co.  129 
Wis.  622,  109  N.  W.  650;  Judge  v.  N.  P.  B.  Co.  189  Fed. 
1014. 

Babnes,  J.  There  is  no  claim  on  the  part  of  either  party 
that  the  machine  in  question  was  not  a  gambling  device  or 
that  its  use  was  not  prohibited  by  sees.  4629  and  4531,  Stats. 
Neither  is  there  any  claim  that  the  machine  was  usable  fpr 
any  lawful  purpose. 

The  judgment  cannot  stand  unless  the  court  holds  that 
where  an  article  is  not  usable  and  has  no  value  for  lawful 
purposes  the  right  exists  to  recover  for  its  value  based  on  its 
use  and  usability  for  an  unlawful  purpose. 
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This  question  suggests  some  others  that  might  arise:  If  a 
counterfeiter  employed  an  engraver  to  make  plates  to  be  used 
in  making  counterfeit  money  and  the  plates  were  lost  in  the 
process  of  transportation  or  converted  by  some  other  party, 
could  the  cost  price  or  their  value  for  the  imlawful  use  to 
which  they  were  intended  to  be  put  be  recovered  ?  The  same 
question  might  arise  over  a  kit  of  burglar's  tools  valuable  for 
the  purpose  of  committing  burglary,  but  having  no  particu- 
lar value  for  any  legitimate  use.  It  is  true  that  burglary  and 
counterfeiting  were  offenses  at  common  law  while  gambling 
was  not.  But  no  very  good  reason  is  appar^it  why  the  prin- 
ciple which  would  govern  the  cases  assumed  for  the  purpose 
of  illustration  would  not  apply  to  the  actual  case  before  the 
court 

The  ciicttit  judge  decided  the  case  on  the  authority  of 
Qvlf,  C.  &  8.  F.  B.  Co.  V.  Johnson  (Tex.)  26  S.  W.  1015. 
The  case  fully  sustains  the  conclusion  reached.  It  seems  to 
be  based  on  Coolidge  v.  Choate,  11  Met.  79.  In  the  latter 
case  the  property  involved  was  game-cocks.  No  attempt  was 
made  to  recover  on  the  basis  of  their  value  as  fighting  ma- 
chines. Recovery  was  allowed  on  the  theory  that  they  had 
a  market  value  when  used  for  a  lawful  purpose.  The  same 
rule  would  apply  to  a  pack  of  cards.  We  do  not  think  the 
Massachusetts  case  passes  upon  the  question  decided  in  the 
Texas  case.  While  the  Texas  case  can  be  said  to  be  directly 
in  point,  we  think  it  was  not  correctly  decided,  and  that  the 
true  principle  upon  which  the  decision  should  rest  in  the  case 
under  ccmaideration  is  quite  well  established  in  this  court  and 
elsewhere. 

The  case  of  Dawlaat  v.  Milwaukee,  123  Wis.  413, 101  N. 
W.  361,  was  brought  to  recover  damages  for  n^ligently 
flooding  a  brick  yard.  There  was  evidence  which  tended  to 
show  that  the  plaintiff  was  a  member  of  a  combination 
formed  to  restrain  trade.  The  court  said:  "If  plaintiffs 
maintained  ownership  in  an  unlawful  association  ...  no 
damages  for  loss  of  business  could  be  allowed  them." 

Vol.  153  —  28 
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In  Raynor  v.  Valentin  Blatz  B.  Co.  100  Wis.  414,  76  N. 
W.  343,  it  was  held  that  a  tenant  who  was  unlawfully  evicted 
could  not  recover  as  part  of  his  damages  the  profits  which 
might  be  derived  from  the  sale  of  liquor  on  Sunday. 

Haggerty  v.  St.  Louis  I.  M.  £  8.  Co.  143  Mo.  238,  44  S. 
W.  1114,  40  L.  R.  A.  151,  was  an  action  brought  to  reoover 
several  thousand  dollars  damages  because  the  defendant  neg- 
ligently permitted  game  placed  in  cold  storage  during  the 
closed  season  in  violation  of  law  to  be  destroyed.  Recovery 
was  denied.  It  was  said  that  the  law  will  not  stultify  itself 
by  promoting  on  the  one  hand  what  it  prohibits  on  the  other, 
and  will  leave  the  parties  where  it  finds  them,  unsanctioned 
by  its  favor  and  unaided  by  its  process. 

In  Oviatt  v.  Pond,  29  Conn.  479,  it  was  held  that  liquors 
kept  for  sale  contrary  to  law  are  r^arded  by  the  law  as  hav- 
ing no  lawful  value  or  value  for  lawful  purposes. 

In  CrigUr  v.  Shepler,  79  Kan.  834,  101  Pac.  619,  it  was 
held  that  a  person  employed  in  a  prohibition  state  to  sell  liq- 
uor contrary  to  law  could  not  recover  on  his  contract  of  hire. 
Other  cases  of  like  tenor  are  People  v.  Adams,  176  N.  Y. 
351,  68  K  E.  636;  CoUins  v.  Lean,  68  Cal.  284,  9  Pac.  173; 
Frost  V.  People,  193  ID.  635,  61  N.  E.  1054;  Mullen  v. 
Mosely,  13  Idaho,  457,  90  Pac.  986,  12  L.  R  A.  w.  s.  394; 
Board  of  Police  Comm'rs  v.  Wagner,  93  Md.  182,  48  AtL 
455,  52  L.  R.  A.  775. 

We  do  not  wish  to  be  understood  as  indorsing  all  that  is 
said  in  the  cases  cited.  What  we  do  hold  is  that,  where  an 
article  is  useful  and  usable  for  gambling  purposes  only  and 
gambling  is  unlawful  and  it  is  not  shown  that  the  article  has 
any  value  except  for  use  as  a  gambling  device,  courts  will 
not  r^ard  such  value  as  a  legitimate  measure  of  damages  to 
be  recovered  where  the  article  is  destroyed.  And  where  the 
implement  has  no  value  for  any  lawful  purpose  no  damages 
in  a  case  of  this  kind  are  recoverable.  We  think  this  rule  is 
fairly  within  the  principle  of  the  decisions  cited  and  that 
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it  is  in  the  line  of  good  morals  and  sound  public  policy.  The 
conclusion  reached  renders  it  unnecessary  to  discuss  other 
questions  raised  in  the  case.  The  court  should  have  directed 
a  verdict  for  the  defendant 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  enter 
judgment  dismissing  the  complaint. 


Gross,  Administrator,  Respondent,  vs.  Asians,  Appellant 

AprU  11— April  29, 191S. 

Deed$:  ReciM  of  coMideration,  etc^  not  a  promise  to  pay:  Evi- 
dence: Gift  in  fraud  of  creditors  or  others:  Promise  not  im- 
plied: New  trial:  Bufflciency  of  motion, 

1.  The  mere  recital  of  consideration  in  a  deed,  coupled  with  an 

acknowledgment  of  its  payment  is  some  evidence  of  the  amount 
paid,  or  to  be  paid,  where  the  obligation  to  pay  is  admitted  or 
otherwise  proven;  but  it  may  not  be  evidence  at  all  that  the 
grantee  promised  to  pay  that  sunL 

2.  Assent  of  the  grantee  to  such  a  recital  may  be  presumed  from  his 

acceptance  of  the  deed,  but  he  does  not  thereby  admit  that 
there  was  a  promise  on  his  part  to  make  future  payment 

3.  Such  a  recital  and  the  acknowledgment  of  payment  are  con- 

sistent with  the  idea  that  the  conveyance  was  a  gift  by  the 
grantor  to  defraud  creditors  or  to  hinder,  delay,  or  defraud 
suitors  out  of  their  lawful  actions;  and  the  proposition  is  not 
controverted,  but  rather  corroborated,  by  the  facts  that  no  note 
or  other  evidence  of  an  existing  debt  was  made  by  the  grantee, 
and  that  he  stated  that  he  had  bought  the  land  for  the  amount 
named  and  had  i>aid  for  it 

4.  The  supreme  court  on  appeal,  may  review  the  suificiency  of  the 

evidence  to  support  the  verdict  although  the  motion  for  a  new 
trial,  made  in  the  circuit  court  after  verdict  and  before  judg- 
ment did  not  expressly  ask  that  the  verdict  be  set  aside. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
coxmty:  E.  Ray  Stbvbns,  Circuit  Judge.    Reversed. 
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The  foDowing  statement  of  facts  from  appellant^s  brief 
seems  correct  and  is  not  attacked  by  respondent's  counsel: 

"This  is  an  action  at  law  commenced  by  Albin  Oroes  as 
administrator  of  the  estate  of  Peter  Gross,  deceased,  against 
Anton  Avians  to  recover  the  sum  of  $11,000  and  interest. 
It  is  alleged  in  the  complaint  that  on  the  18th  day  of  Febru- 
ary, 1908,  Peter  Gross  was  the  owner  of  a  farm  in  Sun 
Prairie  and  of  twenty  acres  not  connected  with  the  farm,  and 
that  on  the  last  named  'date  he  sold  the  same  to  Anton  Avians 
for  $17,000  and  conveyed  the  same  by  warranty  deed;  that 
Peter  Gross  died  intestate  on  the  29tli  day  of  April,  1908, 
and  the  plaintiff  was  appointed  his  administrator ;  and  that 
the  defendant,  Anton  Avians,  never  paid  to  the  said  Peter 
Gross  nor  to  any  one  for  him  the  said  sum  of  $17,000  or  any 
part  thereof  except  $6,000 ;  and  the  plaintiff  demanded  judg- 
ment for  $11,000  with  interest  from  February  18,  1908. 

'^The  answer  of  the  defendant  admitted  the  representative 
character  of  the  plaintiff  and  admitted  the  ownership  in 
Peter  Gross  of  the  lands  described  in  the  complaint  on  the 
18th  day  of  February,  1908,  and  admits  that  on  that  date 
Peter  Gross  executed  and  delivered  to  the  defendant  a  war- 
ranty deed  of  said  lands,  and  admits  that  thereafter  and 
after  the  death  of  said  Peter  Gross  he  assigned  to  the  plaint- 
iff a  mortgage  for  the  sum  of  $6,000,  and  denies  each  and 
every  other  allegation  in  the  complaint  contained,  and  es- 
pecially denies  that  he  ever  promised  to  pay  Peter  Gross  the 
sum  of  $17,000  or  any  other  sum  or  any  other  valuable  thing 
for  the  said  lands,  and  denies  that  he  was  ever  indebted  to 
Peter  Gross  or  to  the  plaintiff  in  any  sum. 

"The  action  was  tried  before  a  jury,  resulting  in  a  verdict 
for  plaintiff  for  the  sum  of  $11,824.24,  and  in  a  judgment 
for  damages  and  costs  in  the  sum  of  $11,924.90.  The  de- 
fendant moved  for  a  new  trial,  which  motion  was  denied  by 
the  court.  And  thereupon  the  defendant  moved  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence.  Denied. 
The  defendant  appeals  from  the  judgment  and  also  from  the 
denial  of  his  motion  for  a  new  trial  on  the  grounds  of  newly 
discovered  evidence. 

"Peter  Gross  was  an  unmarried  man  who  had  lived  for 
some  years  in  the  village  of  Sun  Prairie  and  owned  this  farm 
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and  some  other  property.  He  had  contracted  the  farm  to 
Henry  Miller  and  there  was  unpaid  on  the  contract  $14,000. 
The  Miller  contract  did  not  cover  the  twenty  acres  which  is 
also  described  in  the  deed,  and  for  this  twenty  acres  the  de- 
fendant after  the  transaction  received  $1,200.  Peter  Gross 
had  been  accused  of  undue  intimacy  with  the  wife  of  Mr. 
Fiebeger.  Mr.  Gross  expected  to  be  sued  by  Fiebeger  and 
was  apparently  very  much  alarmed  at  the  prospect.  On  the 
17th  day  of  February,  the  day  before  the  execution  of  this 
deed,  he  came  to  the  office  of  Judge  Jno.  C.  Fehlandt  in  Mad- 
ison in  the  forenoon  and  asked  Mr.  Fehlandt  to  draw  a  deed 
of  this  property  to  Anton  Arians.  When  asked  to  whom  he 
wanted  to  sell  his  property,  he  said  he  wanted  to  give  his 
property  to  Anion  Arians.  When  asked  for  what  considera- 
tion, he  said  for  no  consideration  at  alL  He  said  he  was  go- 
ing to  give  his  farm  to  Anton  Aria/ns.  In  the  afternoon  of 
the  same  day  he  came  to  Mr.  Fehlandt's  office  again  in  com- 
pany with  Mr.  Arians  and  again  stated  that  he  wanted  to 
give  the  property  to  Mr,  Arians,  and  when  it  was  suggested 
if  he  wanted  to  give  it  away  he  might  give  it  to  his  brother 
Albin,  he  said  his  brother  Albin  should  never  have  a  cent  of 
it  Mr.  Fehlandt  did  not  draw  the  deed,  but  told  them  he 
would  the  next  day  if  Mr.  Gross  was  still  in  the  same  frame 
of  mind. 

On  the  next  day,  February  18th,  Peter  Gross  and  Mr. 
Arians  went  from  Sun  Prairie  to  the  village  of  Waterloo^ 
Jefferson  county.  In  the  forenoon  of  that  day  Mr.  Arians 
went  to  the  office  of  M.  W.  Locke,  an  attorney,  where  he 
transacted  some  business  not  relating  to  this  matter.  After 
dinner  of  that  day  Peter  Gross  and  the  defendant,  Arians, 
together  went  to  the  office  of  Mr.  Locke.  Mr.  Gross  produced 
a  deed  and  abstract  and  made  the  request  of  Mr.  Locke  that 
he  draw  a  deed  to  Mr.  Arians  of  the  land  described  in  the 
deed  and  abstract.  Such  deed  was  drawn  and  was  executed 
by  Mr.  Gross  and  the  acknowledgment  taken  before  Mr. 
Locke  as  a  notary  public  Mr.  Gross  handed  the  deed  to 
Mr.  Arians  and  told  him  to  have  it  recorded.  The  abstract 
was  handed  back  to  Mr.  Gross,  he  turned  it  over  to  Mr.  Ari- 
ans. Another  paper  was  drawn,  a  contract  which  was  given 
by  Gross  to  Arians  and  afterwards  returned  by  Arians  to  Mr. 
Gross. 
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"At  the  time  of  the  execution  of  the  deed  there  was  no  money 
paid  by  Mr.  Arians  to  Mr.  Gross.  There  was  no  note  given, 
and  no  mortgage  given  and  nothing  was  said  about  payment, 
nor  was  anything  said  about  the  time  of  payment  This  deed 
was  brought  on  the  next  day  to  Madison  by  Mr.  Arians  and 
was  put  on  record,  Lnmediately  after  the  execution  of  this 
deed  Peter  Gross  left  Sun  Prairie  and  went  to  another  state. 
Immediately  after  his  departure  an  action  was  commenced 
by  Mr.  Fiebeger  against  Peter  Gross,  and  both  Mr.  Miller 
and  the  defendant,  Anton  Arians,  were  garnished.  Peter 
Gross  died  April  29th  and  these  garnishments  were  dismissed 
on  October  27,  1908. 

''Mr.  Arians,  the  defendant,  sold  the  twenty  acres  for  $1,200, 
and  on  the  9th  day  of  November,  1908,  deeded  the  farm  to 
Mr.  Miller  and  received  $3,000  in  money  and  two  mortgages, 
one  of  $5,000  and  one  of  $6,000.  On  the  3d  day  of  Decem- 
ber, 1908,  the  defendant  assigned  to  the  plaintiff  adminis- 
trator the  $6,000  mortgage  which  he  bad  taken  from  Mr. 
Miller  on  giving  a  deed  of  the  farm  and  received  from  the 
plaintiff  a  receipt  This  action  was  commenced  February  21, 
1911." 

The  following  detail  may  be  supplied :  The  deed  contained 
these  words:  "For  and  in  consideration  of  seventeen  thou- 
sand (17,000)  dollars,  to  him  in  hand  paid  by  the  party  of 
the  second  part,  the  receipt  whereof  is  hereby  confessed  and 
acknowledged,  has  given,"  etc.  Appellant  soon  after  the 
execution  of  the  deed  said  to  Miller  that  he  had  bought  the 
land  from  Peter  Gross  and  paid  $17,000  for  it  Appellant 
denies  this,  but  we  will  asstmie  for  the  purpose  of  this  deci- 
sion that  he  said  so.  The  $6,000  mortgage  was  not  assigned 
to  the  plaintiff  in  part  payment  of  any  debt  confessed  or  ad- 
mitted to  be  due,  but  without  stipulation  or  treaty  of  any 
kind.  The  motive  for  so  doing,  as  testified  to  by  appellant, 
was  to  ease  his  conscience  and  escape  the  censure  or  win  the 
approval  of  his  neighbors. 

Bufus  B.  Smith,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Aylward,  Davies, 
Olbrich  &  UUl,  and  oral  argument  by  M.  B.  Olbrich. 
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Timlin,  J.  No  equities  of  creditors  are  involved.  There 
is  no  evidence  that  Peter  Gross  sold  this  farm  to  Avians  or 
that  the  latter  ever  agreed  to  pay  for  it,  except  the  recital  of 
consideration  paid  in  the  deed,  the  alleged  admission  of 
Arians  to  Miller,  and  the  assignment  to  the  administrator  of 
the  $6,000  mortgage.  These  are  each  and  all  explained  and 
avoided  by  other  facts  in  the  case.  The  testimony  of  Judge 
Fehlandt  is  entirely  uncontradicted  and  is  to  the  effect  that 
Peter  Gross  on  February  17,  1908,  requested  him  to  draft  a 
deed  of  this  property  from  him,  Gross,  to  the  appellant ;  that 
he  wished  to  give  this  property  to  appeUant  because  he  ex- 
pected to  be  sued — expected  a  lawsuit ;  that  there  was  no  con- 
sideration, and  in  substance  that  he  desired  to  make  a  gift  of 
the  property  to  appellant.  Being  asked  why,  if  he  intended 
to  give  away  his  property,  he  did  not  give  it  to  one  of  hia 
brothers,  he  persisted  in  his  desire  to  make  a  gift  to  appel- 
lant Appellant  was  present.  Judge  Fehlandt  refused  to 
draw  the  deed,  but  told  Gross  to  think  of  it  over  night  and 
come  the  next  day.  The  next  day  Peter  Gross  and  the  ap- 
pellant went  to  the  office  of  Mr.  Locke,  a  lawyer  at  Water- 
loo, and  there  the  deed  in  question  was  executed  and  deliv- 
ered and  the  appellant  immediately  caused  it  to  be  recorded. 
There  was  nothing  said  about  payment,  no  note  or  mortgage 
executed.  Peter  Gross  left  the  state  and  the  expected  suit 
was  commenced  against  him,  and  the  appellant  and  others 
garnished.  If  the  suit  was  of  the  nature  described  in  the 
briefs  of  counsel  it  would  probably  abate  by  the  death  of 
Peter  Gross;  however,  it  was  discontinued  after  his  death. 
The  declaration  of  appellant  to  Miller,  if  it  was  made,  must 
be  considered  as  made.  It  was  not  that  he  bought  the  land 
and  owed  for  it,  but  that  he  bought  the  land  and  paid  for  it. 
The  recital  quoted  from  the  deed  is  of  the  same  character. 
While  both,  treated  as  declarations,  are  inconsistent  with  the 
notion  of  an  ordinary  gift  inter  vivos,  they  are  in  line  with 
what  would  be  ordinarily  written  or  said  in  the  case  of  a  gift 
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by  deed  made  to  defraud  creditors.  Here  the  uncontroverted 
testimony  of  Judge  Fehlandt  comes  in  to  throw  light  upon 
the  whole  transaction^  and  it  is  rather  corroborated  by  the 
two  items  of  evidence  last  above  mentioned  as  well  as  by  all 
the  other  facts  of  the  case. 

It  is  quite  a  serious  thing  to  impose  upon  a  man  a  contract 
which  he  never  made.  The  mere  recital  of  consideration  in 
a  deedy  coupled  with  an  acknowledgment  of  its  payment,  is 
some  evidence  of  the  amount  of  the  consideration  paid,  or  to 
be  paid,  where  the  obligation  to  pay  is  admitted  or  otherwise 
proven.  But  it  may  not  be  evidence  at  all  that  the  grantee 
promised  to  pay  that  Qum.  That  would  depend  upon  other 
facts  in  evidence.  Such  recital  presents  nothing  of  a  prom- 
ise or  contract,  merely  a  declaration  of  the  fact  that  this  was 
the  amount  of  the  consideration,  and  the  declaration  is  made 
by  the  grantor.  Jost  v.  Wolf,  130  Wis.  37,  43,  110  N.  W. 
232. 

The  assent  of  the  grantee  may  be  presumed  from  his  ac- 
ceptance of  the  deed,  but  what  did  he  assent  tot  Surriy  not 
that  there  was  a  promise  on  his  part  to  make  future  payment 
See,  also,  McOiverin  v.  Keefe,  130  Iowa,  97, 106  K.  W.  369 ; 
Mawrey  v.  Vandling,  9  Mich.  39.  The  recital  in  this  deed 
is  not  inconsistent  with  the  notion  of  a  gift  to  defraud  creditr 
ors.  We  have  used  the  word  "creditors'^  because  that  de- 
scribes the  ordinary  and  best  understood  case,  but  the  law  is 
the  same  as  regards  gifts  made  to  hinder,  delay,  or  defraud 
suitors  out  of  their  lawful  actions,  etc  Corry  v.  Shea,  144 
Wis.  135,  128  N.  W.  892.  The  proposition,  therefore,  that 
the  conveyance  was  a  gift  made  by  Peter  Gross  to  hinder  and 
delay  the  plaintiff  in  the  then  tlireatened  action  is  in  no  de- 
gree controverted  but  rather  corroborated  by  all  the  other 
circumstances  in  the  case,  including  the  recital  of  consider^ 
ation  and  acknowledgment  in  the  deed,  there  having  been 
no  note  or  other  evidence  of  an  existing  debt  made ;  and  in- 
cluding the  false  statement  of  Arians  to  Miller  that  he  bought 
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the  land  for  $17,000  and  paid  for  it  In  such  case  the  law 
leaves  the  parties  just  where  they  put  themselves,  and  there 
is  no  promise  implied  to  pay  any  other  consideration  than 
that  agreed  upon  by  and  between  the  parties  to  the  deed. 
The  court  instructed  the  jury: 

"In  considering  the  question  whether  Mr.  Peter  Gross  did 
give  this  farm  to  Mr.  ArianSj  it  is  the  law  that  one  may  give 
his  property  to  any  one  whom  he  pleases.  If  the  evidence 
establishes  the  fact  that  Peter  Qross  did  in  fact  make  a  gift 
of  this  farm  to  Mr.  Ariana,  the  plaintiff  cannot  recover." 

The  jury,  however,  apparently  viewed  the  case  from  their 
standpoint  of  things  as  they  ought  to  be  rather  than  from  that 
of  things  as  they  are.  We  must  hold  that  there  is  no  evi- 
dence to  support  the  verdict  holding  the  appellant  upon  a 
promise  to  pay  Peter  Qross  for  this  land. 

It  is  contended  that,  because  in  his  motion  for  a  new  trial 
upon  the  minutes  after  verdict  and  before  judgment  the  ap- 
pellant did  not  expressly  ask  that  the  verdict  be  set  aside,  the 
suflSciency  of  the  evidence  to  support  the  verdict  cannot  be 
reviewed  in  this  court.  This  is  too  technicaL  A  motion  for 
a  new  trial  so  made  could  ordinarily  be  granted  only  by  set- 
ting aside  the  verdict,  and  therefore  the  request  made  in- 
cludes setting  aside  the  verdict  We  believe  nothing  contrary 
to  this  can  be  found  in  the  decisions  of  this  court 

It  is  not  necessary  to  consider  the  appeal  from  the  order 
denying  a  new  trial  on  the  groimd  of  newly  discovered  evi- 
dence. 

By  the  Court. — Judgment  reversed,  and  tie  cause  re- 
manded for  further  proceedings  according  to  law. 
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Oanzsb  and  otherSy  Eespondents,  vs.  Rossnfeld  and  another, 

Appellants. 

AprU  ll—AprU  29,  191S. 

Foreign  carporationM:  Resident  officers:  Fraudulent  acts:  Conversion 
of  property:  Action  in  courts  of  this  state:  Jurisdiction. 

Stockholders  and  creditors  of  a  foreign  corporation  which  has  Its 
business  office  In  this  state  may  maintain  an  action  In  equity 
in  the  courts  of  this  state  against  resident  officers  of  the  cor- 
poration to  recover,  on  behalf  of  the  corporation,  corporate 
moneys  converted  by  such  officers,  as  well  as  moneys  lost  to 
the  corporation  by  their  fraudulent  and  negligent  conduct 

Appeal  from  an  order  of  the  circuit  court  for  Dane  county : 
E.  Ray  Stevens,  Circuit  Judge.     Affirmed. 

Daniel  H.  Orady,  for  the  appellants,  contended,  inier  alia, 
that  the  subject  matter  of  the  action  pertains  to  the  internal 
management  of  the  afiairs  of  a  foreign  corporation,  over 
which  the  courts  of  this  state  have  no  jurisdiction.  Where 
the  act  complained  of  affects  the  complainant  solely  in  his 
capacity  as  a  member  of  the  corporation,  whether  it  be  a 
stockholder,  director,  president,  or  other  o£5cer,  and  is  the 
act  of  the  corporation,  whether  acting  in  stockholders'  meet- 
ing or  through  its  agents,  the  board  of  directors,  then  such 
action  is  the  management  of  the  internal  affairs  of  the  cor- 
poration, and  in  the  case  of  a  foreign  corporation  our  courts 
will  not  take  jurisdiction.  North  State  C.  &  0.  M.  Co.  v. 
Field,  64  Md.  161,  20  AtL  1039 ;  19  Cyc.  1236 ;  New  Hwven 
H.  N.  Co.  V.  Linden  8.  Co.  142  Mass.  349,  7  N.  E.  773 ; 
Wason  V.  Bvzzell,  181  Mass.  338,  63  N.  E.  909 ;  Kimball  v. 
8t.  L.  £  S.  F.  B.  Co.  157  Mass.  7,  31  N.  E.  697,  34  Am.  St 
Eep.  250 ;  Madden  v.  Penn  E.  L.  Co.  181  Pa.  St  617,  87 

Atl.  817,  38  L.  E.  A.  638 ;  McCloskey  v.  Snowden,  212  Pa. 
St  249,  61  Atl.  796,  108  Am.  St  Rep.  867;  Taylor  v.  Mut. 
R.  F.  L.  A880.  97  Va.  60,  33  S.  E.  385,  45  L.  R.  A.  621 ; 
Howard  v.  Mid.  R.  F.  L.  Asso.  125  N.  C.  49,  34  S.  E.  199, 
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45  L.  R.  A.  853.  The  corporation  not  being  licensed  to 
transact  business  in  Wisconsin  and  not  having  had  twenty 
per  cent,  of  its  stock  paid  in  nor  one  half  thereof  even  sub- 
scribed, it  could  not  maintain  this  action  in  the  courts  of  this 
state.  The  action  being  one  for  the  benefit  of  an  alleged  f or^ 
eign  corporation  not  complying  with  the  laws  of  Wisconsin, 
it  follows  that  the  courts  of  this  state  have  no  jurisdiction  of 
the  subject  matter;  and  as  the  corporation  could  not  maintain 
the  action  in  its  own  behalf  upon  the  facts  stated,  an  action 
on  behalf  of  a  stockholder  for  the  benefit  of  the  corporation 
cannot  be  maintained. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  Grotophorst,  Evans  &  Thomas. 

WiNSLOw,  C.  J.  This  is  an  appeal  from  an  order  over^ 
ruling  a  general  demurrer  to  the  complaint.  The  only  seri- 
ous question  involved  is  whether  stockholders  and  creditors  of 
a  foreign  corporation,  which  has  its  business  office  in  this 
state,  may  maintain  an  action  in  equity  in  the  courts  of  this 
state  against  resident  officers  of  the  corporation  to  recover, 
on  behalf  of  the  corporation,  corporate  moneys  converted  by 
such  officers,  as  well  as  moneys  lost  to  the  corporation  by  their 
fraudulent  and  n^ligent  conduct  This  question  must  be 
answered  in  the  affirmative.  It  is  doubtless  true  that  the 
courts  of  a  state  will  not  assume  to  dissolve  or  regulate  the 
internal  affairs  of  a  foreign  corporation, — in  other  words, 
they  will  not  exercise  visitorial  powers  over  such  a  corpora- 
tion ;  but  they  may  and  will,  in  a  proper  case,  require  an  ac- 
counting and  restoration  of  property  and  money  misappro- 
priated or  wasted  by  unfaithful  officers  who  are  within  their 
jurisdiction.  Mitter  v.  Quincy,  179  N.  Y.  294,  72  N.  E. 
116 ;  Bichardson  v.  Clinton  W.  T.  M.  Co.  181  Mass.  680, 
64  N.  E.  400 ;  19  Cyc.  1236-1238. 

By  the  Covrt. — Order  affirmed. 
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Amebioan  Obmbnt  Machine  CoMPAinr,  Appellant,  vs.  City 

OF  Madison,  Respondent. 

April  12— April  29,  191S, 

MunMpal  corporations:  Claims:  Appeal  from  disallowance:  Suf- 
ficiency of  bond. 

1.  Where  a  city  charter  requires  one  taking  an  appeal  from  the 

disallowance  of  a  claim  by  the  council  to  execute  "a  bond  to 
the  said  city  with  sufficient  surety  .  .  .  conditioned  for  .  .  . 
the  payment  of  all  costs  that  shall  be  adjudged  against  the  ap- 
pellant," a  bond  executed  for  a  definite  sum,  if  otherwise  in 
accordance  with  the  requirement,  is  a  substantial  compliance 
with  the  charter  and  sufficient  to  confer  Jurisdiction  on  the 
appellate  court,  provided  the  sum  for  which  it  is  given  is  large 
enough  to  secure  payment  of  any  Judgment  for  costs  which,  in 
the  ordinary  course,  the  city  might  obtain. 

2.  If,  in  such  a  case,  an  unusual  contingency  arises  causing  an 

amount  of  costs  in  excess  of  the  bond  to  be  incurred,  recov- 
erable by  the  city,  the  court,  under  sec.  4281m,  Stats.,  may  pro- 
tect the  city  by  requiring  the  appellant  to  give  a  new  bond. 

Appeal  from  an  order  of  the  circuit  court  for  Dane  county : 
E.  Ray  Stevens,  Circuit  Judge.     Reversed. 

This  is  an  appeal  from  an  order  dismissing  an  appeal  taken 
by  the  American  Cenvent  Machine  Company  from  the  disal- 
lowance by  the  common  council  of  the  city  of  Madison  of  a 
claim  filed  by  the  plaintiff  with  the  city  clerk  of  the  city. 
The  appeal  from  the  disallowance  by  the  city  council  was 
taken,  by  the  service  of  a  proper  notice,  to  the  circuit  court 
for  Dane  coimty,  and  a  bond  was  filed  with  the  city  clerk  to 
cover  the  costs  of  the  action. 

The  city  attorney  moved  for  dismissal  of  the  appeal  upon 
the  ground  that  the  bond  was  not  sufficient  under  the  pro- 
visions of  the  city  charter  of  the  city  of  Madison.  The  char- 
ter provision  governing  such  an  appeal  is  sec*  28  of  ch.  VII 
of  the  charter  and  reads  as  follows : 

"When  any  claim  of  any  person  against  the  city  shall  be 
disallowed  in  whole  or  in  part  by  the  common  council,  such 
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person  may  appeal  from  the  decision  of  the  council  disallow- 
ing such  claim  to  the  circuit  court  of  the  county  of  Dane,  by 
causing  a  written  notice  of  such  appeal  to  be  served  on  the 
derk  of  said  city  within  twenty  days  after  the  making  of  such 
decision,  and  executing  a  bond  to  the  said  city  with  sufficient 
surety,  to  be  approved  by  the  said  clerk,  conditioned  for  the 
faithful  prosecution  of  such  appeal  and  the  payment  of  all 
costs  that  shall  be  adjudged  against  the  appellant  by  the 
court  .  .  ." 

The  part  of  the  bond  executed  and  filed  in  the  action  by  tbe 
claimant  which  is  material  to  this  appeal  is  as  follows: 

"Know  all  men  by  these  presents  that  we,  the  American 
Cement  Machine  Company,  principal,  and  the  Equitable 
Surety  Company,  surety,  are  held  and  firmly  bound  to  the 
city  of  Madison,  a  municipal  corporation  of  Wisconsin,  in 
the  sum  of  $500,  lawful  money  cd  the  United  States,  to  be 
paid  to  the  said  city  of  Madison  or  its  assigns,  for  which  pay- 
ment well  and  truly  to  be  made,  we  bind  ourselves  and  our 
assigns,  jointly  and  severally,  firmly  by  these  presents. 
Sealed  with  our  seals  and  dated  this  2d  day  of  October. 
1912.  ... 

"Now  the  condition  hereof  is  such  that  if  the  said  Ameri- 
can Cement  Machine  Company  shall  faithfully  prosecute  such 
appeal  and  pay  all  of  the  costs  that  shall  be  adjudged  against 
the  appellant  by  the  court  on  said  appeal,  then  this  obliga- 
tion shall  be  void,  otherwise  of  force." 

The  lower  court  dismissed  the  appeal  and  the  action  on  the 
groimds  that  the  appeal  bond  did  not  comply  with  the  require- 
ments of  sec  28  of  ch.  VII  of  the  city  charter.  This  is  an 
appeal  from  the  order  dismissing  such  appeal  and  the  action., 

For  the  appellant  there  was  a  brief  by  Welton  &  Marks, 
and  oral  argument  by  (7»  E.  Marks. 

WUUam  Ryan,  for  the  respondent. 

SisBBCKEB,  J.  The  appeal  bond  is  assailed  for  want  of 
its  compliance  with  the  charter  provision  prescribing  the 
conditions  for  appealing  from  the  disallowance  of  a  claim 
against  the  city.     The  charter  provisions  conferring  on  the 
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claimant  the  right  of  appeal  from  the  disallowance  of  a  claim 
against  the  city  require  the  service  of  a  written  notice  of  ap- 
peal on  the  city  derk  and  the  execution  of  a  bond  with  sure- 
ties conditioned  for  a  faithful  prosecution  of  the  appeal  and 
''the  payment  of  all  costs  that  shall  be  adjudged  against  the 
appellant  by  the  court"  The  appellant  executed  a  bond  in 
the  penal  sum  of  $500  which  was  approved  by  the  city  clerL 
It  is  asserted  that  this  bond  is  fatally  defective  in  that  the 
liability  of  the  obligation  is  limited  to  $500,  which  it  is 
claimed  may  prove  insufficient  to  pay  all  costs  for  which  ap- 
pellant may  be  adjudged  to  be  liable  in  prosecuting  this  ap- 
peal, and  that  the  bond  for  this  reason  is  not  a  substantial 
compliance  with  the  charter  provision.  The  charter  spe- 
cifically prescribes  that  the  obligation  shall  be  a  bond.  In 
its  ordinary  signification  this  means  that  a  certain  sum  is  to 
be  specified  expressing  the  obligation  of  the  parties.  The 
question  naturally  arises,  Is  a  bond  for  a  definite  sum,  like 
the  one  in  question,  within  the  contemplation  of  the  charter 
provision,  and,  if  so,  is  this  bond  a  substantial  compliance 
therewith?  A  bond,  as  ordinarily  understood,  implies  that 
the  obligors  bind  themselves  to  pay  a  certain  sum  upon  condi- 
tion that  it  shall  be  payable  if  it  is  breached.  If  the  charter 
provisions  permit  that  the  bond  required  may  be  executed  for 
a  certain  sum,  then  this  bond  is  sufficient.  In  the  case  of 
Conover  v.  Washington  Co.  5  Wis.  438,  an  appeal  bond  ex- 
ecuted in  the  sum  of  $100  and  conditioned  that  the  claimant, 
who  had  appealed  from  the  disallowance  of  a  claim  against 
the  county  to  the  circuit  court,  should  faithfully  "prosecute 
his  said  appeal  and  pay  all  costs  that  shall  be  adjudged 
against  him,"  was  held  to  comply  with  a  statute  requiring  an 
appeal  bond  upon  the  same  terms  as  the  charter  provisions  in 
this  case  prescribe.  The  circuit  court  in  that  case  dismissed 
the  appeal  for  insufficiency  of  the  bond ;  but  on  appeal  to  this 
court  it  was  held  that  it  substantially  met  the  calls  of  the 
statutory  requirements  and  was  held  to  be  sufficient     The  de- 
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cision,  obyiouslj,  was  based  on  the  principle  that  if  such  a 
bond  was  sufficient  in  amount  to  secure  payment  of  all  costs 
that  would  ordinarily  and  customarily  be  incurred  by  the 
county  in  such  litigation,  then  it  was  a  substantial  compli- 
ance with  the  statute  and  thus  conferred  jurisdiction  on  the 
circuit  court. 

Can  the  bond  in  the  instant  case  be  so  considered  f  As  we 
have  seen,  it  conforms  to  the  statutory  language  in  its  condi- 
tions and  no  objection  exists  against  it  in  that  respect  The 
penal  amount  is  fixed  at  $500.  In  the  ordinary  course  of 
prosecuting  this  appeal  this  sum  is  sufficient  to  pay  all  costs 
to  which  the  city  would  be  entitled  in  the  circuit  court  if  ap- 
pellant is  unsuccessful  in  the  prosecution  of  its  claim.  From 
the  nature  of  the  claim  the  amount  of  the  bond  will  prac- 
tically assure  the  city  of  the  payment  of  any  judgment  it  may 
obtain  for  costs  in  the  circuit  court.  Under  the  circiunstances 
a  bond  in  that  amount  is  a  substantial  compliance  with  the 
city  charter  and  is  sufficient  to  confer  jurisdiction  of  the 
claim  on  the  circuit  court  It  is  suggested  that  some  unusual 
exigencies  might  arise  in  the  prosecution  of  the  claim  causing 
an  amount  of  costs  in  excess  of  the  bond  to  be  incurred  by  the 
city  and  recoverable  in  the  action.  When  such  a  contingency 
arises,  the  court  is  given  power  to  inquire  whether  the  bond 
has  become  insufficient,  and,  if  found  necessary,  it  can  protect 
the  city  by  requiring  the  appellant  to  give  a  new  bond  to  in- 
denmify  it  against  any  such  threatened  loss  in  the  prosecu- 
tion of  the  claim.  See  sec.  4281m,  Stats.  It  is  considered 
that  the  bond  in  question  complies  with  the  charter  provi- 
sions; that  it  is  sufficient;  and  that  the  court  erred  in  dis- 
missing the  appeal  and  the  action. 

By  the  CovH. — ^The  order  appealed  from  is  reversed. 


448         SUPEEME  COURT  OF  WISCONSIN.      [Apb. 

Madison  v.  Antigo,  153  Wis.  448. 


Madison,  Respondent,  vs.  City  of  Antigo,  Appellant 

AprU  if— April  29, 191S. 

Municipal  corporations:  Injury  from  defective  sidewalk:  Notice  of 
general  had  condition:  Oontrihutory  negligence:  Questions  for 
jury:  Hus\>and  as  witness  for  wife:  Agency:  Excessive  damages. 

t,  Where  a  sidewalk  is  so  decayed  that  a  plank  is  liable  to  break 
at  any  time  and  that  condition  is  observable  by  reasonable  in- 
spection»  a  city  cannot,  when  a  plank  does  break,  escape  liabil- 
ity for  an  injury  caused  thereby  by  saying  that  it  had  no  notice 
of  that  particular  defect  Actionable  negligence  is  sufficiently 
shown  in  such  a  case  if  the  jury  can  say  under  the  evidence 
the  break  was  due  to  the  general  bad  condition  of  the  walk. 

2.  Plaintiff,  who  was  injured  by  stepping  into  a  hole  in  a  sidewalk, 

having  testified  that  her  attention  was  diverted  at  the  time  by  a 
passing  team  of  horses,  the  question  of  contributory  negligence 
was  one  for  the  Jury. 

3.  Where  a  married  woman,  injured  by  reason  of  a  defect  In  a  side- 

walk, had  requested  her  husband  to  investigate  the  condition 
of  the  walk  and  file  a  claim  for  her  against  the  city,  he  was 
so  far  her  agent  as  to  be  a  competent  witness  in  her  behalf  on 
those  points. 

4.  Where  a  woman  three  months  advanced  in  pregnancy  fell  upon 

a  defective  sidewalk  and  a  miscarriage  and  other  ill  effects  re- 
sulted, and  there  was  evidence  that  she  had  suffered  pennanent 
injury,  an  award  of  |2,500  was  not  excessive. 

Appeal  from  a  judgment  of  the  circuit  court  for  Langlade 
county :  John  Goodlanb,  Circuit  Judge.     AffirmecL 

For  the  appellant  there  was  a  brief  by  E.  C.  SmeJker,  at- 
torney, and  Geo,  W.  Latta,  of  counsel,  and  oral  argument  by 
Mr.  Lotto. 

For  the  respondent  there  was  a  brief  by  Hervry  Hay,  at- 
torney, and  OoodricJe  &  Ooodrick,  of  counsel,  and  oral  argu- 
ment by  A.  B.  Ooodrick. 

Babnbs,  J.  This  action  was  brought  to  recover  damages 
for  an  injury  sustained  from  a  fall  alleged  to  be  due  to  a  de- 
fect in  a  sidewalk.     The  defect  claimed  consisted  of  a  broken 
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plank.  The  jury  found  (1)  that  the  walk  was  defective; 
(2)  that  the  defect  existed  for  8uch  a  length  of  time  that  the 
defendant  in  the  exercise  of  ordinary  care  should  have  dis- 
covered it  and  remedied  it ;  (3)  that  the  defect  was  the  proxi- 
mate cause  of  the  injury ;  (4)  that  plaintiff  was  not  guilty  of 
any  want  of  ordinary  care  which  contributed  proximately  to 
her  injury;  (6)  that  plaintiff  was  damaged  in  the  sum  of 
$2,600. 

The  appellant  insists  that  the  evidence  is  insufficient  to 
support  the  first,  second,  and  fourth  findings  above  referred 
to ;  that  it  was  error  to  allow  the  plaintiff's  husband  to  testify 
to  the  condition  of  the  walk ;  that  the  court  erred  in  answer- 
ing a  question  in  the  special  verdict  which  asked  whether  the 
plaintiff  sustained  injuries  from  her  fall ;  and  that  the  dam- 
ages are  excessive. 

1.  There  is  ample  evidence  in  the  record  to  support  the 
finding  that  the  walk  was  in  a  general  condition  of  decrepi- 
tude and  that  there  was  a  broken  plank  therein.  The  wit- 
nesses Armstrong,  Zander,  Treat,  and  the  plaintiff's  husband 
so  testified.  Counsel  no  doubt  honestly  believe  that  the  de- 
fendant's witnesses  were  more  truthful  and  therefore  more 
credible  than  those  produced  by  the  plaintiff.  Having  failed 
to  convince  the  jury  of  that  fact  and  having  further  failed 
to  convince  the  trial  judge  that  in  the  interest  of  justice  a 
new  trial  should  be  granted,  this  court  must  imder  the  estab- 
lished rules  of  law  allow  the  finding  to  stand,  inasmuch  as 
there  is  credible  evidence  to  support  it. 

2.  It  is  argued  that  if  it  be  conceded  that  the  walk  was  de- 
fective there  was  no  evidence  to  charge  the  defendant  with 
actual  or  constructive  notice  of  the  defect.  There  was  evi- 
dence tending  to  show  that  the  walk  was  old,  decayed,  and 
rotten;  that  the  stringers  were  rotten,  and  that  the  middle 
one  was  considerably  lower  than  the  other  two,  and  that  an 
occasional  new  plank  was  put  in  to  replace  one  that  had  be- 
come broken.     The  evidence  was  sufficient  to  warrant  the 

Vol.  163  —  29 
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jury  in  finding  that  the  walk  was  so  decayed  that  a  plank  was 
liable  to  break  at  any  time.  Where  a  walk  is  in  such  a  con- 
dition and  that  condition  is  observable  by  reasonable  inspec- 
tion^ a  city  cannot  escape  liability  when  a  board  does  break 
by  saying  it  had  no  notice  of  that  particular  defect  If  the 
jury  can  say  under  the  evidence  that  the  break  was  due  to  the 
general  bad  condition  of  the  walk,  that  is  sufficient.  Mc- 
Exjigh  V.  Minocqm,  102  Wis.  291,  296,  78  N.  W.  478 ;  Qreen 
V.  Nebagamain,  113  Wis.  508,  611,  89  N.  W.  620;  Mauch  v. 
HaHford,  112  Wis.  40,  87  N.  W.  816 ;  Orimm  v.  Washburn, 
100  Wis.  229,  75  N.  W.  984 ;  Spearbracker  v.  Larrabee,  64 
Wis.  573,  25  N.  W.  555 ;  Duncan  v.  Grand  Rapids,  121  Wis, 
626,  99  N.  W.  317. 

3.  It  is  further  argued  that  the  court  should  have  held  that 
the  plaintiff  was  guilty  of  contributory  negligence  as  a  mat- 
ter of  law  because  she  knew  that  the  walk  was  in  bad  condi- 
tion and  there  was  nothing  to  prevent  her  from  seeing  the 
broken  planL  She  testified  that  when  she  reached  the  place 
where  she  was  injured  she  was  looking  at  a  team  of  horses 
that  was  passing  by,  and  that  while  her  attention  was  thus 
diverted  she  stepped  into  the  hole  and  felL  It  is  urged  that 
there  must  be  something  more  attractive  than  a  team  to  divert 
attention  in  order  to  excuse  failure  to  observe  a  defect  in  a 
walL  Clearly  under  the  evidence  the  plaintiff's  contribu- 
tory negligence  was  a  jury  question.  ZoeUner  v.  Fond  du 
Lac,  147  Wis.  300,  305,  133  N.  W.  35 ;  Duncan  v.  Grand 
Rapids,  supra. 

4.  There  was  evidence  from  which  the  jury  might  infer 
that  the  plaintiff  requested  her  husband  to  investigate  the 
condition  of  the  walk  where  she  was  injured  and  file  a  claim 
for  her  against  the  city.  This  was  sufficient  proof  of  agency 
to  make  the  husband  a  competent  witness  on  these  points. 
SmaUey  v.  Appletan,  75  Wis.  18,  43  N.  W.  826. 

6.  The  first  question  in  the  special  verdict  was :  *T)id  the 
plaintiff  receive  physical  injuries  at  the  time  and  place  de- 
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scribed  in  the  complaint  by  reason  of  a  fall  upon  the  side- 
walk !"  The  court  answered  this  question  "Yes,"  It  is  said 
that  error  was  thereby  committed.  We  have  been  unable  to 
find  any  evidence  in  the  record  to  negative  the  claim  that  she 
did  fall  and  did  receive  some  injury.  There  was  no  question 
for  the  jury  to  pass  upon  in  reference  to  this  matter.  There 
was  plenty  of  evidence  to  show  that  plaintiff  fell  and  was  in- 
jured. 

6.  The  appellant  claims  that  the  damages  awarded  are  ex- 
cessive. The  plaintiff  testified  that  she  was  three  months  ad- 
vanced in  pregnancy  at  the  time  she  fell  and  that  the  fall  pro- 
duced a  miscarriage.  Physicians  corroborated  this  evidence. 
Plaintiff  further  testified  to  a  large  category  of  ill  effects  pro- 
duced by  the  faU,  and  she  is  to  some  considerable  extent  cor- 
roborated by  her  physicians  in  reference  to  these  claims.  Two 
of  the  physicians  testified  that  plaintiff  suffered  permanent  in- 
jury from  her  fall.  The  trial  court  did  not  see  fit  to  disturb 
the  verdict  on  the  question  of  damages,  and  we  cannot  say 
that  it  is  beyond  the  bounds  of  reason,  assuming  the  testimony 
most  favorable  to  the  plaintiff  in  reference  to  the  character 
of  the  injuries  to  be  true. 

By  the  Court. — Judgment  aflirmed. 


CoRRiGAK,  Respondent,  vs.  City  of  Antigo,  Appellant 

April  12''April  29, 191S. 

Municipal  corporations:  Injury  from  defective  siOeicalk:  Evidence: 

Su^iency, 

In  an  action  against  a  city  for  personal  injury  sustained  by  reason 
of  an  aUeged  defective  sidewalk,  findings  by  the  Jury  to  the  ef- 
fect that  the  walk  was  insufficient  for  public  travel*  that  de- 
fendant was  charged  with  notice  of  its  insufficiency,  and  as  to 
the  damages,  are  held  to  be  sustained  by  the  evidence. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Langlade 
county:  John  GkK>DLAND,  Circuit  Judge.     Affirmed. 

Action  to  recover  damages  for  a  personal  injury  sustained 
by  reason  of  an  alleged  defective  sidewalk  on  one  of  the  prin- 
cipBl  streets  in  the  city  of  Antigo.  The  vealk  was  made  of 
hemlock  planks  two  inches  thick  and  six  inches  wide,  laid 
crosswise  upon  three  stringers.  Between  8  and  9  o'clock  on 
the  evening  of  May  20,  1911,  the  plaintiff,  in  c(Hnpany  with 
one  Mrs.  Bomke,  started  up  town  to  do  some  shopping.  The 
plaintiff  was  on  the  inside  of  the  walk  and  Mrs.  Bomke  on 
the  outside.  When  opposite  a  place  called  Hull's,  Mrs. 
Bomke  stepped  on  a  plank  that  broke  under  her  heel  and  caused 
the  end  on  the  inside  of  the  walk  to  tip  up  and  trip  the  plaint- 
iff, who  fell  to  the  ground  and  received  the  injuries  com- 
plained of.  The  jury  found  (1)  that  the  place  where  plaint- 
iff was  injured  was  insufficient  for  public  travel;  (2)  that  the 
officers  of  the  city  of  Antigo,  charged  vdth  the  immediate  duty 
of  attending  to  such  matters,  had  notice  of  such  insufficient 
condition  for  a  sufficient  length  of  time  to  have  repaired  the 
walk  before  the  accident,  by  the  exercise  of  reasonable  dili- 
gence; (3)  that  the  defect  existed  long  enough  before  the 
accident  to  enable  the  defendant,  by  the  exercise  of  ordinary 
care,  to  discover  and  remedy  it;  (4)  that  the  insufficient  con- 
dition of  the  walk  was  the  proximate  cause  of  the  plaintiffs 
injuries;  and  (5)  damages  in  the  sum  of  $1,500.  From  a 
judgment  in  favor  of  the  plaintiff  entered  upon  the  special 
verdict  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  JS.  G*  SmeUcer,  at- 
torney, and  Oeo.  W.  Latta,  of  counsel,  and  oral  argument  by 

Mr.  LattcL 

For  the  respondent  there  was  a  brief  by  Ooodrich  dc  Ooodr 

rick,  and  oral  argument  by  A.  B.  Ooodrich. 

ViNJK,  J,  The  defendant  attacks  the  verdict  (1)  because 
the  evidence  does  not  sustain  the  finding  that  the  walk  was 
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insufficient  for  public  travel;  (2)  because  the  defendant  was 
not  charged  with  notice  of  its  insufficiency;  and  (3)  because 
the  damages  are  excessive.  We  have  carefully  examined  the 
evidence,  and  as  to  each  contention  the  result  of  the  exami- 
nation is  adverse  to  the  defendant  The  findings  complained 
of  are  not  only  sustained  by  credible  evidence,  but  seem  to  be 
based  upon  a  preponderance  thereof.  A  verdict  will  not  be 
set  aside  if  there  is  any  credible  evidence  to  sustain  it. 
Beyer  v.  St.  Paul  F.  &  M.  Ins.  Co.  112  Wis.  138,  88  N,  W. 
57 ;  Stndih  v.  Reed,  141  Wis.  483,  124  N.  W.  489.  Since 
the  jurisprudence  of  the  state  would  not  be  enriched  by  a 
statement  of  the  evidence  sustaining  the  verdict,  none  will  be 
made. 
By  the  Court. — Judgment  affirmed. 


1£  D.  WsLLS  OoMPAiTY,  Respondent,  va  Raywobth,  Ap- 
pellant 

ApHI  12— April  29, 1919. 

Bales:  Warranty:  Evidence  at  to  market  price. 

In  an  action  for  the  purchase  price  of  goods, — the  issue  being 
whether  they  were  bought  as  flrs^class  goods  with  a  warranty 
of  quality,  as  claimed  by  defendant,  or  were  bought  at  a  dis- 
count from  the  market  price  with  the  understanding  that  they 
were  a  Job  lot  of  damaged  goods,  as  plaintiff  claimed  and  testi- 
fied,— ^it  was  error  to  exclude  evidence  as  to  the  value  and 
market  price  of  first-class  goods  of  that  kind  at  the  time  of  the 
sale,  offered  by  defendant  for  the  purpose  of  contradicting 
plaintifTs  claim  and  testimony  and  showing  that  the  sale  price 
was  the  full  market  price. 

Appeai^  from  a  judgment  of  the  circuit  court  for  Langlade 
county :  John  QooBULin>,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  the  purchase  price  of  a  quan- 
tity of  rubbers.     The  defendant  by  answer  admitted  the  sale 
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and  delivery  of  the  rubbers  at  the  prices  claimed^  but  alleged 
by  way  of  defense  and  counterclaim  that  the  plaintiff  war- 
ranted the  rubbers  to  be  of  first  quality  and  that  the  boxes 
contained  the  sizes  marked  thereon,  but  that  said  warranties 
were  both  breached  and  the  rubbers  worthless,  and  damages 
were  demanded  for  breach  of  the  warranties.  By  reply  the 
plaintiff  denied  the  making  of  any  warranty,  and  alleged  that 
the  rubbers  were  bought  as  a  job  lot  of  damaged  goods,  at 
fifteen  per  cent,  discoimt  from  regular  prices.  The  jury  re- 
turned a  general  verdict  for  the  plaintiff  for  the  purchase 
price  of  the  rubbers,  and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  H.  F.  Morson,  and 
oral  argument  by  A.  K.  Stebbins. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Kemper,  Bloodgood  &  Kemper. 

WiKSLow,  C.  J.  The  issue  here  was  simple,  namely, 
whether  the  rubbers  were  bought  as  first-class  goods  with  a 
warranty  of  quality,  as  defendant  claims,  or  whether  they 
were  bought  at  a  discount  from  the  market  price,  with  the 
understanding  that  they  were  a  job  lot  of  damaged  goods,  as 
the  plaintiff  claims.  The  plaintiff  introduced  evidence  tend- 
ing to  prove  that  the  goods  were  a  job  lot  of  broken  sizes, 
known  to  be  such  by  the  defendant  and  bought  by  him  at  his 
own  risk  at  fifteen  per  cent  reduction  from  the  regular  price, 
because  they  were  a  job  lot.  The  defendant,  after  proving 
the  defective  character  of  the  rubbers,  testified  that  he  nego- 
tiated with  the  plaintiff's  salesman  for  firstrclass  rubbers,  and 
bought  them  under  a  warranty  that  they  were  first  class ;  that 
the  salesman  first  asked  $1.66  for  them,  and  defendant  told 
him  he  could  buy  firstrclass  rubbers  for  from  $1.62  to  $1.67, 
and  finally  the  salesman  offered  him  fifteen  per  cent  discount, 
and  he  took  them.  The  defendant  then  offered  to  prove  by 
persons  familiar  with  the  business  what  the  value  and  market 

price  of  first-class  rubbers  was  at  the  time  of  the  purchase, 
and  what  the  rubbers  would  have  been  worth  if  they  had  been 
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of  the  quality  which  defendant  claimed  they  were  warranted 
to  be.  The  purpose  of  this  testimony  so  offered  was  to  con- 
tradict the  plaintiff's  claim  that  the  goods  were  in  fact  sold  at 
fifteen  per  cent  reduction  from  the  market  price,  and  show 
that  the  regular  fixed  market  price  of  rubbers  of  first-class 
quality  at  the  time  of  the  purchase  was  no  more  than  the 
price  at  which  the  rubbers  were  bought.  This  testimony  was 
rigidly  excluded  by  the  trial  judge,  and  the  ruling  was  clearly 
erroneous  and  must  have  been  prejudiciaL  The  principal 
fact  relied  upon  by  the  plaintiff  to  establish  its  contention 
was  the  fact  that  the  goods  were  sold  at  a  cut  price.  If  it 
was  a  fact,  as  claimed  by  defendant,  that  they  were  sold  at  or 
about  the  regular  market  price,  the  defendant's  case  would 
have  been  greatly  strengthened* 

For  the  exclusion  of  this  evidence  there  must  be  a  new 
trial  The  court  charged  the  jury  that  it  was  undisputed 
that  the  defendant  received  a  discount  of  fifteen  per  cent,  on 
the  goods.  This  was  true  under  the  evidence  received,  be- 
cause of  the  exclusion  of  the  evidence  above  referred  ta  If 
on  a  new  trial  there  should  be  evidence  tending  to  show  that 
the  sale  price  was  in  fact  the  market  value  of  such  goods  at 
the  time,  such  an  instruction  would  be  erroneous  and  should 
not  be  given. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  triaL 


Impxbio  and  another,  Plaintiffs  in  error,  vs.  The  Stats,  De- 
fendant in  error. 

April  i«— ApHI  29, 1919, 

Appeal:  QuestUmi  considered:  Criminal  law:  Homicide:  Justifica- 
tion: Aidinff  and  abetting:  Degree  of  offense:  Review  on  ap- 
peal:  Evidence:  Verdict:  Impeachment:  Affidavits  of  jurors, 

1.  In  general,  an  assignment  of  error  which  is  not  deemed  by  coun- 
sel to  be  of  sufllcient  importance  to  warrant  argument  will  be 
passed  as  inconsequentiaL 
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2.  The  fact  that  an  officer  does  not  act  technically  within  his  rights 

in  making  an  arrest  without  warrant,  furnishes  no  justification 
or  excuse  to  the  persons  arrested,  having  knowledge  of  his  of- 
ficial character,  for  committing  a  homicide  In  order  to  effect 
an  escape. 

3.  Where  two  persons  fieeing  together  from  arrest  were  apprehended 

by  an  officer,  and  while  being  held  in  custody  one,  in  an  at- 
tempt to  escape,  drew  a  revolver  and  fired  upon  and  killed  the 
officer,  while  his  companion,  evidently  knowing  his  purpose, 
actively  aided  in  effecting  it  although  he  used  no  weapon,  there 
was  no  error  in  instructing  the  jury  not  to  convict  the  latter 
of  any  less  offense  than  the  one  who  fired  the  fatal  shot 

4.  If  there  is  any  evidence  in  a  criminal  action  warranting  sub- 

mission of  the  question  of  defendant's  guilt  to  the  jury,  it  will 
suffice  on  appeal  to  support  a  conviction. 

6.  Affidavits  of  jurors,  except  as  to  matters  outside  the  jury  room 
or  some  mistake  In  framing  the  verdict  so  that  It  does  not  cor- 
rectly report  what  was  agreed  upon,  cannot  be  used  as  a  basis 
for  setting  the  verdict  aside. 

6.  Under  no  circumstances  can  a  juror  be  permitted  to  impeach  a 
verdict  by  affidavit  to  the  effect  that  while  he  understood  the 
effect  of  the  verdict  he  did  not,  when  he  agreed  thereto,  believe 
it  was  right 

Ebbob  to  review  a  judgment  of  the  circuit  court  for  Mara- 
thon county :  A*  H.  Beid^  Circuit  Judg^.     Affirmed. 

The  accused  were  informed  against  as  havings  on  the  6th 
day  of  July,  1911,  at  Vilas  county,  Wisconsin,  killed  John 
Badcliffe,  pursuant  to  a  premeditated  design  to  effect  his 
death.  In  due  course,  they  were  tried,  resulting  Decem- 
ber 23, 1911,  in  a  verdict  of  guilty  of  the  full  offense  charged 
and  judgment  accordingly  was  rendered,  which  is  now  sought 
to  be  reviewed. 

Frwnk  P.  Eegner,  for  the  plaintiffs  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney General,  George  E.  O'Cormor,  district  attorney,  and 
M.  B.  Rosenberry,  assistant  district  attorney,  and  oral  argu- 
ment by  Mr.  O'Connor  and  Mr.  Rosenberry. 

MabshalL)  J.  The  evidence  established,  or  tended  to  es- 
tablish, these  facts:  July  5,  1911,  the  accused,  Antonio  Im- 
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perio,  kept  a  house  of  ill  repute  for  his  brother,  in  Oneida 
coumtj,  and  was  informed  by  the  sheriff  that  some  trouble 
was  in  prospect  because  of  a  particular  woman  harbored  there, 
brought  to  the  place  by  the  accused,  Philippi  Boberti.  There- 
upon the  latter  and  Imperio  departed  to  leave  the  state.  The 
same  day  a  warrant  was  issued  to  apprehend  Imperio  for 
keeping  a  house  of  ill-fame  and  a  warrant  was  also  issued  4x) 
apprehend  Boberti  for  an  offense  of  somewhat  similar  grade. 
The  undersheriff,  with  the  warrants,  made  unsuccessful 
search  for  the  accused  and,  being  satisfied  that  they  had  fled 
from  the  county  and  were  probably  somewhere  in  the  adjoin- 
ing coimty  of  .Vilas,  telephoned  John  Radcliffe,  the  sheriff  of 
that  county,  to  take  them  into  custody  if  f oimd  there,  inform- 
ing him  of  the  warrants  for  their  apprehension.  Up  to  the 
time  they  were  finally  apprehended,  they  were  endeavoring 
secretly  to  flee  from  this  state  into  the  state  of  Michigan, 
going  sometimes  on  foot,  sometimes  by  automobile,  and  some- 
times by  horse  and  carriage,  stopping  sometimes  at  a  hotel 
and  sometimes  at  a  place  or  places  of  ill-fame.  Upon  the 
Vilas  county  sheriff  being  requested  as  aforesaid,  taking  one 
Carter  and  one  Hansen  as  assistants,  he  went  to  the  near-by 
village  of  Conover,  explaining  on  the  way,  the  purpose  of  the 
journey.  Soon  after  arriving  there,  the  three  came  upon  the 
accused  seated  together  upon  a  bench  in  front  of  the  village 
hoteL  Radcliffe  immediately  informed  them  of  his  official 
character  and  took  them  into  custody.  Thereupon  he  left 
them  in  charge  of  his  assistants  while  he  went  to  write  the 
sheriff  of  Oneida  coimty  of  the  situation.  In  the  meantime 
the  accused  were  further  assured  that  he  was  the  sheriff  of 
Vilas  county  and  they  conversed  together,  more  or  less,  in  the 
Italian  language.  Upon  Kadclifie  returning,  Imperio  in- 
duced him  and  his  assistants  to  remove  from  the  position  in 
front  of  the  hotel  a  short  distance,  Boberti  accompanying  and 
the  two  conversing  in  the  Italian  language  in  an  excited  man- 
ner.    After  the  change  of  location,  Imperio  demanded  to 
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have  the  warrant  read  to  him  and,  upon  finding  that  Raddiffe 
had  none,  he  denied  the  latter  had  any  right  to  hold  him. 
Upon  his  giving  additional  evidence  of  an  intention  to  r^ist 
further  detention^  Hansen  commanded  him  to  throw  down 
any  weapon  he  had  and  a  search  of  Roberti  was  commenced 
by  Radcliffe.  Imperio  interfered  and  quickly  drew  a  re- 
volver and  commenced  discharging  it  Radcliffe's  two  as- 
sistants made  efforts  to  protect  him  and  Roberti  was  active 
to  prevent  them  from  doing  so.  Soon  RadclifFe  fell  from  the 
effect  of  a  bullet  wound  inflicted  by  Imperio  and  quickly 
died.  Hansen  was  struck  by  two  or  more  of  the  bullets. 
Imperio  did  not  cease  using  his  weapon  until  some  seven  shots 
had  been  fired  and  it  was  evident  to  him  and  his  associate  that 
they  had,  for  the  time  being,  overcome  their  captors.  They 
then  fled  from  the  place.  Shortly  thereafter  they  were  ap- 
prehended in  the  woods  under  such  circimistances  as  to  indi- 
cate that  they  had  ceased  efforts  to  escape.  There  was  also 
evidence  tending  to  show  that  Roberti,  as  well  as  Imperio,  had 
a  revolver  and  that,  between  them,  they  were  armed  with  a 
butcher  knife. 

On  the  case  thus  made,  by  a  permissible  view  of  the  evi- 
dence, the  theory  of  the  state  was  that  the  accused  conspired 
to  escape  from  custody,  thinking  that  Radcliffe  had  no  right 
to  detain  them  without  a  warrant,  and  to  use  their  weapons  to 
that  end  with  fatal  effect,  if  necessary,  and  that  when  Imperio 
commenced  shooting,  Roberti  knew  his  purpose  and  interfered 
with  the  efforts  of  Radcliffe's  assistants  to  protect  him  in 
order  to  aid  in  executing  such  purpose,  which  included,  as  in- 
dicated, killing  Radcliffe,  if  necessary  to  effect  the  escape. 

It  does  not  seem  advisable  to  refer,  in  detail,  to  the  multi- 
tude of  errors  assigned  on  behalf  of  plaintiffs  in  error.  The 
great  majority  are  submitted  without  argument.  In  that 
manner  substantially  the  whole  of  a  quite  lengthy  charge  is 
divided  up  into  sections  and  we  are  asked  to  review  and  pass 
upon  it.  In  general,  an  assignment  of  error  which  is  not 
deemed  by  counsel  to  be  of  suflicient  importance  to  warrant 
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something  more  than  a  mere  raising  of  a  question  for  consid- 
eration, will  be  passed  as  inconsequentiaL 

We  have  examined  the  alleged  errors  submitted  with  argu- 
ment, as  well  as  those  submitted  without  argument,  sufficiently 
to  discover  that  there  is  no  efficient  merit  in  them  and  little 
which  caUs  for  discussion  to  support  the  conclusion  to  which  we 
have  arrived.  Nothing  is  advanced  in  the  printed,  and  noth- 
ing was  on  the  oral,  argument  constituting  any  justification 
for  the  homicide.  There  was  ample  evidence  to  warrant  the 
jury  in  deciding  that  the  accused  knew  the  deceased  was  act- 
ing officially  in  taking  them  into  custody.  So  if  the  sheriff 
did  not  act,  technically,  within  his  rights,  that  gave  the  ac- 
cused no  justification  or  excuse  whatever  for  the  homicide. 

Complaint  is  made  because  the  jury  were  instructed  not  to 
convict  Boberti  of  any  lesser  offense  than  Imperio.  Reliance 
is  placed  upon  MiUer  v.  State,  139  Wis.  57,  119  N.  W.  860. 
Th6  principle  of  that  case  does  not  have  any  application  to  the 
facts  here.  The  evidence,  now,  indicates,  without  room  for 
fair  controversy,  that  the  two  men  acted  in  concert  from  before 
the  first  shot  was  fired  and  that  Boberti  must  have  known 
Imperio's  purpose  and  aided  in  effecting  it  Under  the  cir- 
cumstances, it  was  immaterial  who  handled  the  weapon  which 
did  the  mischief.  One  was,  necessarily,  as  guilty  as  the 
other. 

The  principal  argument  on  the  merits  of  the  case  is  in  sup- 
port of  a  claim  that  the  evidence  did  not  warrant  finding 
Boberti  guilty  of  murder  in  the  first  degree.  On  that,  it  does 
not  seem  to  be  appreciated,  that,  if  there  was  any  evidence 
warranting  submission  of  the  question  to  the  jury,  there  is 
enough  to  support  the  finding  on  appeal.  Such  matter  can- 
not turn  on  a  mere  preponderance  of  the  evidence.  The  jury 
had  a  right  to  reject  the  story  of  the  accused  persons  and  be- 
lieve that  of  the  survivors  of  the  encounter.  Accepting  the 
verdict,  as  we  must,  as  to  the  truthfulness  of  the  testimony  of 
such  survivors,  the  substance  of  which  appears  in  the  state- 
ment, there  is  no  reasonable  explanation  of  Imperio's  conduct 
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other  than  that  he  intended  to  commit  the  homicide  when  he 
fired  into  the  person  of  Radcliffe  and  that  his  codefendant 
was  acting  in  concert  \\  ith  him  at  that  time. 

Complaint  is  made  because  the  trial  court  refused  to  grant 
a  new  trial  as  to  Boberti  upon  the  affidavits  of  some  jurors 
impeaching  their  verdict  That  assignment  of  error  is  ruled 
in  favor  of  defendant  in  error  bj  the  familiar  principle  that 
affidavits  of  jurors,  except  as  to  matters  outside  the  jury  room 
or  some  mistake  in  framing  the  verdict  so  as  to  report  what 
was  agreed  upon,  cannot  be  used  as  a  basis  for  setting  the  ver- 
dict aside.  Only  within  quite  narrow  limits  can  a  juror  im- 
pair his  verdict  by  affidavit  or  anything  he  may  say  or  do 
after  having  been  discharged  from  the  case.  Under  no  cir- 
cumstances can  he  be  permitted  to  efficiently  contradict  it,  as 
was  attempted  in  this  case,  by  confessing  that  he  appreciated 
the  effect  thereof  as  rendered  but  did  not,  when  he  agreed 
thereto,  believe  it  was  right  Hempton  v.  State,  111  Wis. 
127,  86  N.  W.  596;  Wolf  gram  v.  Schoepke,  123  Wis.  19, 
100  N.  W.  1054.  An  affidavit  to  the  effect  that  the  verdict 
as  reported  is  not  as  agreed  upon  and  an  affidavit  directly  im- 
peaching  the  verdict,  as  that  the  juror  united  in  delivering  a 
particular  verdict,  but  did  so  contrary  to  his  best  judgment, 
are  quite  different.  The  latter  is  not  permissible.  Butteris 
V.  Mifflin  £  L.  M.  Co.  133  Wis.  343, 113  N.  W.  642. 

There  does  not  seem  to  be  any  other  matter  mentioned  by 
counsel  for  plaintiffs  in  error  requiring  special  mention.  As 
before  indicated,  notwithstanding  many  matters,  suggested, 
might  properly  have  been  passed  without  attention  because  of 
their  being  a  mere  claim  of  error,  on  account  of  the  import- 
ance of  the  case  and  the  earnestness  of  its  presentation  for 
plaintiffs  in  error  on  the  oral  argument,  we  have  examined 
all  the  complaints  sufficiently  to  discover  whether  there  is  any 
real  merit  therein  which  could  form  a  legitimate  basis  for 
disturbing  the  judgment  as  to  either  of  the  accused,  and  do 
not  find  any. 

By  the  Court. — The  judgment  is  affirmed. 
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O'TooLB,  Respondent,  vs.  Duluth,  South  Shobb  &  Atlak- 

Tio  Railway  Compajny,  Appellant. 

February  IS— May  14,  1913. 

Railroads:  Injury  to  person  at  highway  crossing:  Contributory  negli- 
gence: Failure  to  look  and  listen:  **8light  want  of  ordinary 
care,***  Questions  for  jury. 

While  crossing  railway  tracks  on  a  highway*  plaintiff's  cart  was 
struck  by  an  engine  and  he  was  injured.  He  had  dumped  a 
load  at  a  point  about  ninety  feet  away,  and  before  starting; 
back  toward  the  crossing  had  looked  down  the  track*  along 
which  he  could  see  500  or  600  feet  in  the  direction  from  which 
the  engine  came,  but  saw  nothing.  He  knew  that  a  passenger 
train  was  due  at  that  time.  He  then  drove  along  a  road  par^ 
allel  with  the  tracks  and  did  not  look  again  for  a  train  until  he 
had  turned  and  was  upon  the  crossing.  He  wore  a  cap  which 
covered  his  ears,  and  did  not  hear  a  fellow  workman  who  saw 
the  engine  and  called  to  him  to  stop.  Held  that,  as  a  matter 
of  law,  he  was  guilty  of  more  than  a  "slight  want  of  ordinary 
care"  contributing  to  the  injury,  within  the  meaning  of  sub.  6, 
sec.  1809,  Stats.  (Laws  of  1909,  ch.  332),  and  that  a  recovery 
was  barred.  Timlin,  J.,  Wiivslow,  C.  J.,  and  Kkbwin,  J.,  dis- 
sent 

Appeal  from  a  judgment  of  the  eircnit  court  for  Bayfield 
county:  John  K.  Pabish,  Circuit  Judge.     Reversed. 

This  is  an  action  to  recover  damages  for  personal  injuries 
suffered  by  the  plaintiff  while  crossing  the  defendant's  rail- 
way tracks  on  a  highway  in  the  unincorporated  village  of 
Iron  River  in  Bayfield  coimty. 

On  March  2,  1911,  the  plaintiff  started  work  for  the  Iron 
Biver  Lumber  Company,  hauling  wood  with  a  team  and 
dump-cart  from  the  mill  of  the  company  to  the  wood-yard. 
The  mill  was  located  on  the  east  side  of  defendant's  tracks^ 
about  600  feet  from  the  crossing,  arid  the  wood-yard  where 
the  loads  were  dumped  was  about  100  feet  beyond  the  cross- 
ing, on  the  other  side  of  the  tracks  and  a  short  distance  there- 
from. About  8  o'clock  on  the  morning  of  March  4th  the 
plaintiff  had  taken  a  load  of  wood  from  the  mill  across  the 
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tracks  to  the  wood-yard,  and,  after  having  turned  the  team 
around  so  that  they  were  headed  toward  the  crossing,  he 
stopped  his  team  and  dumped  his  load.  He  testified  that 
when  about  ninety  feet  from  the  crossing,  before  starting  his 
team,  he  looked  down  the  track,  along  which  he  coidd  see  at 
least  600  feet,  and  saw  no  train  or  engine  in  sight  He  then 
proceeded  toward  the  crossing,  along  the  road,  which  for 
some  distance  before  reaching  the  crossing  was  parallel  to  the 
tracks,  and,  when  he  had  gotten  upon  the  crossing  and  it  was 
too  late  to  turn  the  team  or  stop  it,  he  saw  an  engine  coming 
toward  the  crossing  and  only  a  short  distance  from  him.  He 
whipped  up  his  team  in  an  attempt  to  get  across  the  tracks. 
He  was  not  successful,  and  the  back  end  of  the  cart  was 
struck  by  the  engine,  the  plaintiff  was  thrown  from  the  cart 
between  the  horses  and  the  cart,  and  sustained  the  injuries 
for  which  he  seeks  damages. 

There  was  conflicting  evidence  as  to  whether  or  not  the 
whistle  and  bell  were  sounded  and  as  to  the  speed  of  the  en- 
gine. A  feUow  workman  of  the  plaintiff  saw  the  engine  com- 
ing and  called  to  the  plaintiff  to  stop,  but  he  was  unable  to 
make  himself  heard  by  the  plaintiff.  There  was  a  dispute 
as  to  whether  or  not  the  crossing  was  a  public  highway.  It 
was  in  evidence  that  the  plaintiff  did  not  look  for  a  train  or 
engine  coming  on  this  track,  from  the  time  he  started  his 
team  after  having  dumped  his  load  of  wood  until  he  had 
driven  onto  it  The  engine  was  coming  down  grade  with  the 
steam  shut  off  from  the  engine,  and  under  such  conditions  the 
engine  makes  but  little  noise.  The  plaintiff  knew  that  a  pas- 
senger train  was  due  at  the  time  of  the  accident 

The  jury  found  that  the  crossing  was  a  public  highway; 
that  the  engine  was  being  run  at  an  excessive  speed ;  that  the 
whistle  was  not  sounded  and  the  bell  was  not  rung  so  as  to 
give  warning  to  travelers  on  the  crossing;  that  there  was  a 
want  of  ordinary  care  on  the  part  of  the  defendant  in  running 
the  engine  at  the  speed  it  did  and  in  failing  to  give  warning 
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to  travelers;  that  this  failure  to  exercise  ordinary  care  was 
the  proximate  cause  of  the  accident;  that  the  plaintiff  was 
guilty  of  a  want  of  ordinary  care  in  failing  to  look  and  listen 
before  driving  onto  the  crossing;  and  that  the  plaintiff's  con- 
duct in  approaching  and  driving  onto  the  track  constituted  no 
more  than  a  slight  want  of  ordinary  care  which  proximately 
contributed  to  produce  his  injuries. 

This  is  an  appeal  from  the  judgment  awarding  the  plaint- 
iff $1,000  as  his  damages,  and  his  costs. 

For  the  appellant  there  was  a  brief  by  0.  F.  Morris,  at- 
torney, and  A.  E.  Miller,  of  counsel,  and  a  reply  brief  signed 
hj  A.  B.  Eldredge,  of  counsel,  and  the  cause  was  argued 
orally  by  Mr.  Eldredge. 

For  the  respondent  there  was  a  brief  by  Ernest  Scmve  and 
A.  W.  McLeody  and  oral  argument  by  Mr.  McLeod. 

The  following  opinion  was  filed  March  11,  1913: 

SiEBECKEB,  J.  The  jury  found  that  the  defendant  was 
guilty  of  negligence  in  failing  to  give  warning  of  the  ap- 
proach of  its  engine  to  the  grade  crossing,  over  the  highway 
in  question ;  that  such  negligence  was  the  proximate  cause  of 
plaintiff's  injuries ;  and  that  plaintiff's  omission  to  look  and 
listen  for  an  approaching  locomotive,  when  he  should  have 
done  so,  was,  under  the  circumstances  and  conditions,  a  want 
of  ordinary  care  which  proximately  contributed  to  cause  him 
the  injuries  complained  of,  but  that  this  culpability  on  his. 
part  was  no  more  than  a  slight  want  of  ordinary  care.  The- 
court  held  that  the  plaintiff  was  entitled  to  judgment  on  the 
verdict  for  the  recovery  of  the  damages  found  by  the  jury. 

The  appellant  assails  the  judgment  on  the  ground,  among 
others,  that  the  evidence  shows  as  matter  of  law  that  plaintiff, 
in  omitting  to  look  and  listen  for  trains  and  engines  while 
driving  toward  and  onto  the  crossing,  when  one  of  defend- 
ant's engines,  running  light,  was  approaching  it,  was  guilty 
of  more  than  a  slight  want  of  ordinary  care.     The  facts  show- 
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ing  the  conditions  surrounding  this  crossing,  plaintiff's  rela- 
tion thereto,  and  his  conduct  in  approaching  and  driving  onto 
it^  are  practically  undisputed.  There  is  no  room  for  con- 
troversy concerning  plaintiff's  ability  to  see  and  hear  the  en- 
gine approaching  the  crossing  while  he  was  driving  on  the 
road,  which  is  about  fifteen  feet  from  and  parallel  to  the  rail- 
road track,  for  the  distance  of  ninety  feet  before  he  turned  to 
cross  the  tracL  Plaintiff  testified  that  before  starting  his 
team  he  looked  and  listened  for  trains  at  the  place  he  dumped 
his  load,  which  was  a  point  ninety  feet  from  the  crossing; 
that  he  did  not  hear  or  see  a  train  within  his  field  of  observa- 
tion, which  extended  about  500  feet  along  the  railroad  track 
in  the  direction  from  which  the  engine  that  struck  him  came ; 
tiiat  from  the  time  he  started  on  his  course  of  travel  from 
this  point  he  did  not  again  look  for  an  approaching  train  or 
locomotive ;  that  he  heard  or  saw  none  until  he  had  turned  in 
his  course  and  his  horses'  front  feet  were  on  the  track,  when 
he  heard  and  observed  this  engine  about  200  feet  away ;  and 
diat  he  then  made  his  best  efforts  to  cross  and  clear  the  track 
before  the  approaching  engine  should  reach  him.  He  admits 
that  nothing  at  any  time  obstructed  his  vieV  from  seeing  this 
engine  at  a  point  from  500  to  600  feet  distant,  after  he 
dumped  his  load,  to  the  time  he  drove  onto  the  track;  and  that 
he  did  not  look  or  listen  for  an  approaching  train  or  engii,^ 
It  also  appears  that  the  accident  occurred  on  a  cold  winter 
morning;  that  plaintiff  wore  a  cap,  which,  he  states,  covered 
his  ears;  and  that  another  driver  followed  him  with  a  team 
at  some  distance  and  observed  the  approaching  engine  and  be- 
fore the  plaintiff  drove  onto  the  track  tried  to  warn  him  of 
its  approach  by  ^^oUering"  to  him,  but  did  not  succeed. 

Under  the  provisions  of  ch.  332,  Laws  of  1909,  can  it  be 
said  that  such  contributory  negligence  of  the  plaintiff,  proxi- 
mately causing  his  injuries,  was  a  "slight  want  of  ordinary 
care"  t  It  must  be  considered  that  the  language  employed  in 
this  act  was  iised  in  its  ordinary  and  usual  legal  sense,  and 
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that  the  words,  a  "slight  w^ant  of  ordinary  care,"  mean  that 
degree  of  care  to  which  the  terms  are  applied  in  the  laws  and 
decisions  of  the  conrts  of  this  state.  Viewing  the  plaintifiTs 
conduct,  in  driving  onto  the  railroad  track  as  he  did,  in  the 
light  of  the  established  adjudications  on  the  subject,  we  are 
led  to  the  conclusion  that  it  shows,  as  matter  of  law,  negli- 
gence of  a  higher  degree  than  a  "slight  want  of  ordinary  care.'^ 
In  SchiUing  v.  C,  M.  &  St.  P.  R.  Co.  71  Wis.  255,  37  N.  W. 
414,  40  N.  W.  616,  conduct  of  this  nature  was  involved,  and 
the  court  speaks  of  it  as  follows : 

"Can  we  say  that  an  ordinarily  prudent  man,  with  the  same 
knowledge  of  the  time  when  the  train  was  due,  and  having 
lived  so  near  the  railroad  at  that  place  so  long  a  time,  would 
not  have  looked  or  listened  before  crossing  the  track?  He 
took  no  precaution,  and  used  no  means  whatever,  to  avoid  the 
danger.  He  used  no  care  and  exercised  no  prudence  what- 
ever. [Italics  ours.]  He  might  as  well  have  been  blind 
and  deaf." 

Dohr  V.  Wis.  Cent.  R.  Co.  144  Wis.  545, 129  N.  W.  252. 

In  Brown  v.  C.  &  N.  W.  R.  Co.  109  Wis.  384,  85  N.  W. 
271,  where  the  plaintifiF  drove  his  horse  and  buggy  into  the 
danger  of  an  approaching  train,  a  similar  case  was  presented 
to  the  court.     The  court  said : 

"The  evidence  is  perfectly  clear  that  the  deceased  had 
ample  opportunity  to  discover  the  danger  which  resulted  fa- 
tally to  him,  and  that  he  drove  his  horse  recklessly  into  it. 
He  did  not  make  any  attempt  to  discover  the  coming  train, 
though  it  must  have  been  in  sight  when  he  was  at  least  forty 
feet  from  the  crossing.  The  evidence  shows  one  of  the  most 
reckless  attempts  to  cross  a  railway  track,  regardless  of  the 
danger  which  it  in  law  and  in  fact  suggests,  that  can  be  found 
in  lie  books." 

In  Koester  v.  C.  &  N.  W.  R.  Co.  106  Wis.  460,  82  N.  W. 
295,  the  court  adverts  to  the  negligent  character  of  the  con- 
duct of  a  person  in  failing  to  look  and  listen  for  trains  before 
attempting  to  pass  over  grade  crossings,  and  holds  it  to  be 
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inexcusable  as  matter  of  law.  It  is  well  established  by  the 
foregoing  and  many  other  adjudications  on  the  subject,  which 
need  not  be  enumerated  here,  that  the  plaintifiTs  culpability, 
under  the  undisputed  facts,  is  so  obvious  that  it  must  be  ruled 
as  a  question  of  law  that  he  was  guilty  of  a  want  of  ordinary 
care  which  exceeds  in  culpability  a  "slight  want  of  ordinary 
care,"  and  in  its  magnitude  and  gravity,  when  viewed  in  the 
light  of  the  impending  perils  of  approaching  trains  and  en- 
gines at  such  crossings,  approaches  the  point  of  no  care  and  of 
reckless  conduct.  It  is  suggested  by  respondent  that  the 
rights  of  the  parties  are  controlled  by  sec.  1809,  Stats. 
(1898),  as  amended  by  ch.  653,  Laws  of  1911.  The  accident 
happened  on  March  4,  1911.  This  statute  went  into  effect 
the  following  July  13,  1911.  The  rights  of  the  parties  were 
fixed  before  the  passage  of  this  law,  and  hence  are  not  af- 
fected by  its  provisions.  See  demons  v.  C,  St.  P.,  M.  £  0. 
B.  Co.  137  Wis.  387,  119  N.  W.  102.  We  are  constrained 
to  hold  that  the  jury's  finding,  that  plaintiff  was  guilty  of  a 
"slight  want  of  ordinary  care,"  is  not  in  accord  with  the  un- 
disputed evidence ;  that  the  evidence,  as  matter  of  law,  estab- 
lishes a  higher  degree  of  culpability  than  a  "slight  want  of 
ordinary  care;"  and  that  the  court  erred  in  awarding  the 
plaintiff  judgment  in  the  case. 

By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  with  directions  to  dismiss  the  com- 
plaint. 

Timlin,  J.  (dissenting).  By  ch.  332,  Laws  of  1909,  it 
was  provided  that  in  actions  for  death  or  personal  injuries 
caused  by  the  negligent  omission  of  a  railroad  company  to 
comply  with  the  requirements  of  sec.  1809,  the  fact  that  the 
person  injured  or  killed  was  guilty  of  a  slight  want  of  ordi- 
nary care  contributing  to  the  injury  or  death  should  not  bar 
a  recovery.     "The  burden  of  proof  that  the  person  so  injured 
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or  killed  was  guilty  of  more  than  slight  want  of  ordinary  care 
contributing  to  the  injury  or  death  shall  be  upon  the  railroad 
company  or  corporation  operating  such  railroad," 

This  statute  was  passed  after  more  than  half  a  century's 
experience  in  deciding  such  cases  under  rules  of  contributory 
negligence  established  and  upheld  by  the  court  It  is  ap- 
parent that  such  rules  were  not  satisfactory  and  did  not  pro- 
mote the  cause  of  justice  as  justice  is  now  understood.  Therer 
fore  the  proper  legal  representatives  of  the  people  of  this 
commonwealth  undertook,  as  they  lawfully  might,  to  change 
the  law  as  it  formerly  existed.  I  think  it  was  our  duty  to 
recognize  this  change  in  the  instant  case,  which  is  governed 
by  the  statute  referred  to.  I  think  it  was  error  to  reverse  the 
verdict  of  the  jury  in  the  instant  case  on  the  question  of  fact 
involved  and  pronounce  as  matter  of  law  upon  the  degree  of 
want  of  ordinary  care  exhibited  by  the  plaintiflF  in  approach- 
ing and  crossing  the  railroad  track.  Especially  is  this  true 
where  the  burden  of  proof  is  by  statute  quoted  upon  the  de- 
fendant This  statute  could  be  given  a  just  and  equitable 
construction  so  as  to  soften  the  rigor  of  the  ancient  law  and 
protect  the  railroad  companies.  I  regret  that  this  was  not 
done.  An  intelligent  recognition  of  the  fact  that  the  legis- 
lature has  the  right  to  make  such  changes  and  that  the  old  de- 
cisions of  this  court  on  such  questions  did  not  satisfy  the  pres- 
ent-day notion  of  right  and  justice  would  go  far  to  increase 
confidence  in  the  courts.  Whether  or  not  there  is  shown  on 
the  part  of  the  plaintiff  a  lack  of  ordinary  care  contributing 
proximately  to  cause  his  injuries  is  fundamentally  a  question 
of  fact.  Certain  artificial  rules  relative  to  railway  crossing 
accidents  were  established  by  the  courts  at  an  early  day  in 
response  to  the  demands  of  justice  as  it  was  then  understood 
and  in  vindication  of  a  derivative  common  law  governing  the 
case.  These  were  well  enough  so  long  as  accepted  and  ac- 
quiesced in,  but  when  the  legislature  undertakes  to  change 
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the  law  and  does  so  moderately,  I  think  it  is  the  duty  of  this 
court  to  accept  the  change  cheerf ullj  and  with  alacrity  so  long 
as  this  change  is  within  the  power  of  the  l^slature. 

Since  the  injury  in  question  the  law  has  been  changed 
again  by  ch.  653,  Laws  of  1911,  so  that  nothing  short  of  gross 
negligence  on  the  part  of  the  person  injured  shall  bar  a  recov- 
ery, and  the  burden  of  proof  to  show  that  the  person  injured 
or  killed  was  guilty  of  gross  negligence  contributing  to  the 
injury  or  death  is  cast  upon  the  railroad  company.  I  am 
afraid  it  will  be  very  hard  to  administer  the  law  justly  under 
this  latter  statute,  but  what  can  the  legislature  do  when  its 
moderate  efforts  to  make  a  change  in  the  interest  of  justice 
are  disregarded? 

Assuming  that  this  locomotive  engine  was  traveling  at  the 
rate  of  twelve  miles  an  hour  and  that  it  omitted  the  statutoiy 
signals,  a  mere  lack  of  attention  for  half  a  minute  before  en- 
tering on  the  track  would  bring  about  the  collision.  The  loco- 
motive was  not  in  sight  for  more  than  half  a  minute  before  it 
struck  the  plaintiff.  The  plaintiff  was  negligent  as  found  by 
the  jury,  but  it  is  purely  a  question  of  fact  whether  or  not 
such  negligence  exceeded  a  slight  want  of  ordinary  care,  and 
that  question  should  not  be  determined  by  considering  the  ad- 
jectives used  twenty  or  thirty  years  ago  in  writing  the  opin- 
ions of  this  court. 

Believing  that  an  injustice  has  been  done  to  the  plaintiff 
and  an  unwarrantable  interference  with  the  verdict  indulged 
in,  I  respectfully  dissent  from  the  majority  opinion. 

Chief  Justice  Winslow  and  Mr.  Justice  Keewiu  concur 
in  this  dissent. 

A  motion  for  a  rehearing  was  denied,  with  $25  costSi  on 
May  14, 1913. 
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Smith,  Appellant,  vs.  Winnebago  Realty  Compant,  Re- 
spondent 

February  IS^May  14,  J91S. 

Master  and  servant:  Injury  from  unguarded  shaft:  Evidence:  Suff^ 
ciency:  Concurrent  neglect  of  fellow^ervant:  Appeal:  Mandate: 
Proceedings  after  reversal. 

1.  In  an  action  for  injury  sustained  by  plaintiff  while  working  in 
defendant's  planing  mill,  the  evidence — ^which  tended  to  show, 
among  other  things,  that  in  the  discharge  of  his  duty  plaintiff 
got  down  on  his  knees  under  a  lath  machine  to  clear  out  a 
blower  pipe,  and  while  so  engaged  the  machine  was  started  by 
another  employee;  that  as  plaintiff  raised  himself  up  to  get 
out  of  the  way  his  sleeve  was  caught  by  the  nut  or  burr  on  the 
end  of  the  shaft  upon  which  the  saws  were  located,  and  was 
wound  up  so  that  his  arm  went  into  the  saws;  that  as  he 
raised  himself  up  his  arm  came  over  to  the  end  of  the  shaft 
and  he  knew  the  burr  caught  him  because  he  felt  a  Jerk  and 
twist  from  it;  and  that  there  were  sharp  and  Jagged  leaves  of 
metal  curled  up  on  the  burr,  caused  by  the  use  of  a  cold  chisel 
In  taking  off  and  tightening  it — is  held  sufficient  to  sustain 
findings  by  the  Jury  that  plaintiffs  arm  was  drawn  into  the 
saws  in  consequence  of  his  clothing  being  caught  by  the  Jagged 
surface  of  the  burr,  and  that  defendant's  failure  to  securely 
guard  the  end  of  the  shaft  was  the  proximate  cause  of  the  in- 
Jury. 

i.  Since,  under  the  circumstances,  the  injury  would  not  have  hap- 
pened but  for  the  failure  to  guard  the  shaft,  the  fact  that  neg- 
ligence of  a  fellow-servant  concurred  will  not  defeat  recovery. 

8.  Where  the  trial  court,  because  it  changed  answers  in  the  special 
verdict  and  rendered  Judgment  for  defendant,  did  not  pass 
upon  defendant's  alternative  motion  for  a  new  trial  nor  a  mo- 
tion that  the  damages  be  reduced,  this  court,  upon  reversing 
the  Judgment,  remands  the  cause  with  directions  to  consider 
and  determine  whether  a  new  trial  should  be  granted,  and,  if 
not,  whether  the  damages  were  excessive. 

Appeal  from  a  judgment  of  the  circuit  court  for  Price 
coimty :  Martin  L.  Lueok,  Judge.     Reversed. 

This  action  was  brought  to  recover  for  personal  injury  sus- 
tained in  September,  1909,  by  plaintiff  while  engaged  in  de- 
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fendant's  planing  mill,  which  injury  resulted  in  the  loss  of 
plaintiff's  right  arm  and  other  injuries. 

In  defendant's  mill  was  machinery  used  for  the  purpose  of 
manufacturing  patent  lath,  which  consisted  in  part  of  a  shaft 
with  a  couple  of  small  saws  thereon  located  about  three  and 
three-fourths  inches  from  the  end  of  such  shaft,  on  the  end  of 
which  shaft  was  a  nut  or  burr  having  a  rough,  jagged  surface 
caused  by  turning  the  nut  on  and  off  with  a  cold  chiseL  The 
claim  of  the  plaintiff  is  that  his  shirt  was  caught  on  this  burr 
or  nut  and  wound  onto  the  shaft  and  he  was  drawn  against 
the  saws  and  his  arm  cut  off.  The  claim  of  negligence  is  that 
the  defendant  failed  to  securely  guard  or  fence  the  burr  end 
of  the  shaft.  The  answer  was  a  general  deniaL  The  jury 
returned  the  following  verdict: 

"(1)  Was  the  plaintiff's  arm  drawn  into  the  saws  in  con- 
sequence of  his  clothing  being  caught  by  the  jagged  surface 
of  the  burr  ?     A.  Yes. 

"(2)  Was  the  end  of  the  lath-machine  shaft  which  held  the 
burr  so  located  as  to  be  dangerous  to  employees  in  the  dis- 
charge of  their  duties  ?    -4.  Yes. 

"(3)  Was  it  practicable,  in  the  operation  of  the  lath  ma- 
chine, to  securely  guard  the  end  of  the  shaft  that  held  the 
burr?     A,  Yes. 

"(4)  Did  the  defendant  fail  to  exercise  ordinary  care  in 
failing  to  securely  guard  the  end  of  the  shaft  ?     A.  Yes. 

"(5)  Was  the  failure  of  the  defendant  to  securely  guard 
the  end  of  said  shaft  the  proximate  cause  of  the  plaintiff^s  in- 
jury?    A.  Yes. 

"(6)  Did  any  want  of  ordinary  care  on  the  part  of  the 
plaintiff  contribute  proximately  to  produce  his  injury? 
A.  No. 

"(7)  Was  the  injury  to  the  plaintiff  caused  wholly  by  neg- 
ligence on  the  part  of  John  Hanson,  the  operator  of  the  ma- 
chine?   A.  No. 

"(8)  What  sum  of  money  will  compensate  plaintiff  for 
the  damages  sustained  in  consequence  of  the  injury  suffered 
by  the  plaintiff?     A.  $12,500." 

The  plaintiff  moved  for  judgment  on  the  verdict,  which 
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was  denied.  On  motion  of  defendant  the  court  changed  each 
of  the  answers  to  questions  1  and  6  from  "Yes"  to  "No"  and 
ordered  judgment  in  favor  of  defendant  upon  the  verdict  as 
changed,  dismissing  the  complaint  on  the  merits  with  costs. 
Judgment  was  rendered  accordingly,  from  which  this  appeal 
was  taken. 

W.  K.  Parkinson,  for  the  appellant 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Holland  &  Lovett. 

The  following  opinion  was  filed  March  11,  1913: 

Ke&win,  J.  Error  is  assigned  because  the  court  below 
changed  the  answers  of  the  jury  to  questions  1  and  5  of  the 
special  verdict  It  is  insisted  on  the  part  of  the  appellant  ' 
that  the  answers  to  these  questions  are  supported  by  the  evi- 
dence, therefore  the  court  committed  reversible  error  in  change 
ing  them.  At  the  time  of  the  injury  the  plaintiff  was  fifty 
years  of  age  and  had  worked  about  machinery  in  miUs  for 
many  years,  but  had  never  worked  at  a  matcher  machine  until 
about  two  days  before  the  injury.  The  matcher  machine 
stood  east  and  west  in  the  mill,  was  about  sixteen  feet  long, 
and  used  for  dressing  and  surfacing  boards.  At  the  east  end 
of  this  machine  was  a  movable  receiving  table  about  sixteen 
feet  long,  on  which  the  boards  passed  after  going  through  the 
machine.  The  machine  was  operated  by  two  men,  one  at  the 
west  end  feeding  the  boards  into  the  machine,  and  the  other 
at  the  east  end,  called  the  helper,  who  took  the  boards  away  as 
they  came  out  of  the  machine.  At  the  east  end  of  the  ma- 
chine was  what  is  known  as  a  patent  lath  attachment,  which 
consisted  of  an  arbor  about  thirty-three  and  one-half  inches 
long,  and  held  in  place  in  an  oblique  position,  north  and 
south,  the  south  or  pulley  end  being  twenty-two  and  the  north 
end  thirty-three  inches  from  the  fioor.  On  this  arbor  saws 
were  put  as  needed,  being  passed  over  the  north  end  of  the 
shaft  and  held  in  place  by  collars  and  a  nut  screwed  on  the 
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end  of  the  shaft  The  patent  lath  attachment  was  seldom 
used,  and  when  not  in  use  the  saws  were  removed  and  the 
arbor  disconnected  from  the  power.  To  the  south  of  the 
arbor  was  a  blower  pipe,  the  mouth  of  the  pipe  being  some- 
what south  of  the  saws  as  located  on  the  arbor.  The  blower 
pipe  was  operated  by  a  fan  and  designed  to  suck  up  sawdust 
and  other  refuse  made  hj  the  lath  saws  or  matcher.  When 
lath  were  being  made  it  was  the  duty  of  plaintiff  to  stand  at 
the  east  end  of  the  receiving  table  and  take  away  the  boards 
that  came  through  the  matcher  and  lath  attachment  and  to 
keep  the  blower  pipe  from  clogging,  and  when  necessary  reach 
in  and  free  the  pipe  from  obstruction.  Plaintiff  had  been 
working  about  the  matcher  only  two  days  before  the  injury 
and  at  the  lath  machine  only  about  half  an  hour.  Shortly 
after  starting  the  machine  a  board  slivered  as  it  went  from 
the  matcher  into  the  lath  attachment  and  the  machine  was 
shut  down  to  remove  the  slivers.  The  plaintiff,  as  helper, 
took  out  the  slivers  and  then  proceeded  to  examine  the  blower, 
which  did  not  work.  He  stooped  down  under  the  lath  at- 
tachment, and  while  brushing  away  the  sawdust  from  the 
mouth  of  the  blower  pipe  the  feeder  started  the  machine. 
The  plaintiff  was  injured  while  getting  out  from  under  the 
lath  attachment  after  the  machine  had  started.  The  saws, 
two  in  number,  were  near  the  north  end  of  the  shaft  and  one 
and  one-half  inches  apart.  The  shaft  was  one  and  one-fourth 
inches  in  diameter  and  about  thirty-three  inches  in  length. 
The  saw  nearer  the  burr  on  the  north  end  of  the  shaft  was  six 
and  the  other  eight  inches  in  diameter.  Between  the  burr 
end  of  the  shaft  and  the  smaller  saw  there  were  two  collars, 
the  one  adjoining  the  saw  being  four  inches  in  diameter.  The 
saws  were  three  or  four  inches  from  the  burr  end  of  the  shaft 
1.  By  the  first  question  of  the  special  verdict  the  jury 
found  that  the  plaintiff's  arm  was  drawn  into  the  saws  in  con- 
sequence of  his  clothing  being  caught  by  the  ja^ed  surface 
of  the  burr,  and  the  court  changed  the  answer.     We  think  the 
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answer  of  the  jury  to  this  question  is  supported  by  the  evi- 
dence,  and  the  court  erred  in  changing  it.  It  is  unnecessary 
to  cite  authority  to  the  proposition  so  well  settled  in  this 
court  that  if  there  be  any  credible  evidence  to  support  a  find- 
ing of  the  jury  it  cannot  be  disturbcKi 

There  is  credible  evidence  tending  to  show  that  at  the  time 
of  the  injury  plaintiff  was  in  the  discharge  of  his  duty  in  ex- 
amining the  blower  pipe  and  removing  obstructions  from  the 
mouth  thereof;  that  he  got  down  on  his  knees  under  the  lath 
attachment  and  under  the  burr  or  north  end  of  the  shaft  to 
perform  such  duty,  reached  toward  the  pipe  with  his  right 
arm,  being  on  both  knees  and  resting  his  left  hand  on  the  saw- 
dust, when  the  machine  was  started  by  the  feeder ;  that  when 
the  machine  started  it  startled  him  and  he  got  up  out  of  the 
way,  shoved  back  and  raised  up,  and  as  he  raised  up  his 
sleeve  caught  on  the  nut  or  burr  on  the  north  end  of  the  shaft 
and  was  wound  up  so  his  arm  went  into  the  saw  and  was  cut 
off;  that  as  he  raised  up  his  arm  came  over  to  the  end  of  the 
shaft;  that  he  knew  the  nut  caught  him  because  it  gave  him 
a  jerk  and  twist  which  he  felt  The  evidence  further  shows 
that  there  were  leaves  of  metal  curled  up  on  the  burr  or  nut, 
caused  by  the  use  of  a  cold  chisel  in  taking  off  and  tightening 
the  burr.  These  leaves  were  from  one  eighth  to  one  fourth  of 
an  inch  in  height  and  were  sharp  and  jagged,  and  when  the 
machine  was  in  operation  the  shaft  revolved  with  great  ra- 
pidity. 

It  is  insisted  by  respondent  that  the  proof  does  not  remove 
the  case  from  the  realms  of  conjecture,  and  that  the  evidence 
was  not  sufficient  to  warrant  the  jury  in  finding  that  the 
plaintiff  was  drawn  onto  the  shaft  in  the  manner  found  by  the 
answer  to  the  first  question,  and  several  cases  are  cited  on  this 
point  We  do  not  think  the  cases  cited  are  applicable  here. 
There  is  direct  and  positive  evidence  that  the  plaintiff  was 
caught  upon  the  burr  and  drawn  against  the  saw,  which  if 
believed  by  the  jury  is  ample  to  support  the  finding.     Nor 
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was  this  evidence  inherently  incredible  as  being  physically 
impossible,  as  contended  by  counsel  for  respondent.  Nicottd 
V.  Wagner,  106  Wis.  67,  81  N.  W.  999;  SalcheH  v.  Reinig, 
135  Wis.  194, 115  N.  W.  132. 

2.  Error  is  assigned  on  changing  the  answer  of  the  jury  to 
the  fifth  question  of  the  special  verdict  It  is  quite  apparent 
from  the  decision  of  the  trial  judge  that  he  changed  the  an- 
swer to  the  fifth  question  because  of  changing  the  answer  to 
the  first  question.  There  being  su£Scient  evidence  to  support 
the  first  finding,  it  is  clear  that  the  answer  to  the  fifth  ques- 
tion was  right  and  should  not  have  been  disturbed. 

The  failure  of  defendant  to  properly  guard  the  shaft  was 
the  cause,  or  at  least  a  concurring  cause,  of  the  injury.  Under 
the  circumstances  of  the  case  the  injury  would  not  have  hap- 
pened but  for  the  failure  to  guard  the  shaft,  and  the  fact  that 
the  negligence  of  a  fellow-servant  concurred  will  not  defeat 
recovery.  Sherman  v.  Menominee  River  L.  Co.  72  Wis.  122, 
39  N.  W.  366 ;  Schm^t  v.  ff.  W.  Wright  L.  Co.  145  Wis. 
577, 130  N.  W.  499 ;  Orant  v.  Keystone  L.  Co.  119  Wis.  229, 
96  N.  W.  535 ;  McClure  v.  SpaHa,  84  Wis.  269,  54  N.  W. 
337 ;  Papworth  v.  Milwaukee,  64  Wis.  389,  25  K  W.  431 ; 
Atkinson  v.  Goodrich  T.  Co.  60  Wis.  141,  18  K  W.  764 ; 
Winchel  v.  Goodyear,  126  Wis.  271,  105  N.  W.  824 ;  Lower 
V.  Whitney  Bros.  Co.  147  Wis.  41, 132  N.  W.  588 ;  Gorsegner 
V.  Bttmham,  142  Wis.  486,  125  N.  W.  914 ;  Sharon  v.  Win- 
nebago F.  M.  Co.  141  Wis.  185, 124  N.  W.  299. 

It  follows  that  for  the  errors  committed  in  changing  the 
answers  to  the  first  and  fifth  questions  of  the  special  verdict 
and  ordering  judgment  for  the  defendant  there  must  be  a  re- 
versal. 

The  record  shows  that  the  defendant,  in  addition  to  the  mo- 
tion that  the  answers  to  questions  1  and  6  be  changed  and 
judgment  rendered  on  the  verdict  as  changed,  also  moved 
for  a  new  trial  in  case  the  motion  to  change  the  answers  in 
the  special  verdict  be  denied,  and,  in  the  event  of  denial  of 
the  motion  for  a  new  trial,  that  the  damages  be  reduced. 
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The  court,  having  granted  the  defendant's  motion  to  change 
the  verdict,  awarded  the  defendant  judgment  upon  the  ver- 
dict as  changed.  The  court  therefore  did  not  pass  upon  the 
motion  for  a  new  trial  nor  upon  the  question  of  reduction  of 
damages. 

Since  the  judgment  below  must  be  reversed  for  the  errors 
before  mentioned,  the  cause  should  be  remanded  to  the  trial 
court  with  directions  to  consider  and  determine,  in  its  dis- 
cretion, whether  there  should  be  a  new  trial,  and,  in  case  a 
new  trial  be  denied,  determine  whether  the  damages  are  ex- 
cessive, and  for  further  proceedings  according  to  law.  Stanr 
ley  8.  E.  L.  Cong.  v.  La  Crosse  8.  B.  &  C.  Co.  148  Wis.  261, 
134  N.  W.  351. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  as 
indicated  in  this  opinion. 

A  motion  for  a  rehearing  was  denied,  with  $20  costs^  on 
May  14,  1918. 


Gestz,  Appellant,  vs.  Milwaukee  Electeic  Eatlway  ft 
Light  Compaitt,  Appellant,  and  others.  Receivers,  Re- 
spondents. 

January  28— May  SI,  1919. 

Appeal:  Successive  appeals  not  permitted:  Waiver  of  right:  Review: 
Questions  for  jury:  Costs:  Street  railuxiys:  Negligence:  Injury 
to  passenger  in  collision. 

1.  The  supreme  court  has  inherent  authority  to  regulate  the  use  of 

its  jurisdiction  so  as  to  prevent  successive  appeals  from  a  Judg- 
ment and  to  promote,  so  far  as  practicable,  a  speedy  and  final 
determination  of  all  questions  involved. 

2.  Thus,  in  an  action  for  personal  injuries  against  two  defendants, 

where  judgment  went  against  one  and  in  favor  of  the  other  and 
plaintiff  appealed  from  the  latter  part  of  the  judgment,  but  the 
losing  defendant  claimed  that  its  rights  should  not  be  deter- 
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mined  on  that  appeal  and  that  it  might*  later,  take  an  appeal 
on  its  own  behalf,  a  reasonable  time  is  given  to  such  losing 
defendant  to  present  its  objections  to  the  Judgment,  taking  an 
appeal  in  due  form  if  necessary,  to  be  considered  and  deter- 
mined with  plaintiffs  appeaL 

8.  It  is  made  a  rule  for  such  cases,  subject  to  such  yariation  as  the 
peculiar  facts  of  each  case  may  require,  that  if  any  party  af- 
fected by  a  Judgment  or  order,  who  shall  have  had  due  notice 
of  an  appeal  and  the  proceedings  thereon,  does  not  appropriately 
challenge  such  Judgment  or  order,  this  court  will  conclusively 
presume  that  he  has  elected  to  waive  the  right  to  do  so  and 
will  so  dispose  of  the  appeal  as  to  preclude  any  further  ap- 
plication to  this  court  in  respect  to  such  Judgment  or  order, 
other  than  the  ordinary  motion  for  a  rehearing. 

4.  The  decision  of  the  trial  Judge  in  respect  to  whether  evidence 
presented  a  Jury  question — ^the  ruling  in  this  case  having  been 
made  both  in  refusing  to  take  the  question  from  the  Jury  and 
in  refusing  to  change  the  verdict — should  prevail  on  appeal 
unless  it  appears  from  the  whole  record,  having  regard  for  his 
superior  advantages,  to  be  clearly  wrong. 

6.  In  an  action  for  personal  injuries  received  in  a  collision  between 
two  electric  cars,  it  appeared  that  it  was  the  custom  for  the 
cars  upon  the  line  on  which  plaintiff  was  a  passenger  to  give 
cars  on  the  crossing  line  the  right  of  way  at  the  place  of  the 
collision;  that  the  motorman  in  charge  of  plaintifTs  car  stopped 
within  fifteen  feet  of  the  crossing  track  and  then  turned  on 
the  current  and  attempted  to  cross,  but  was  struck  after  going 
about  thirty  feet  by  a  car  on  the  other  track  coming  down 
grade  at  a  speed  of  thirty  feet  a  second,  both  cars  being  lighted 
and  it  being  a  bright  moonlight  night  The  motorman  testi- 
fied that  before  starting  the  car  after  the  stop  he  looked  up  the 
other  track  and  that  it  was  clear  for  a  distance  of  875  feet 
Held,  that  such  testimony  was  incredible  and  that  the  motor- 
man  was  guilty  of  actionable  negligence  as  a  matter  of  law. 

6.  Where,  in  an  action  against  two  defendants.  Judgment  went 
against  one  and  in  favor  of  the  other  and  there  were  separate 
appeals  by  the  plaintiff  and  by  the  losing  defendant,  but  the 
latter  devoted  its  efforts  on  the  appeal  toward  establishing  the 
Joint  negligence  of  its  codefendant,  it  is  held  that  upon  a  re- 
versal of  the  Judgment  as  to  such  codefendant  only  costs 
against  the  latter  should  be  awarded  to  plaintiff,  but  no  costs 
for  or  against  the  appealing  defendant,  except  that  it  should 
pay  the  clerk's  fees  upon  its  appeal. 
WiNSLow,  C.  J.,  and  Timlin,  J.,  concur  in  the  result 
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AppBikLS  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  F.  C.  Esohwbileb,  Circuit  Judge.  Af- 
firmed as  against  one  defendant;  reversed  as  to  the  others. 

Action  to  recover  for  a  personal  injury. 

Plaintiff's  claim  was  this:  While  a  passenger  on  a  north- 
bound ilrst  avenue — city  of  Milwaukee — car  of  the  Chicago 
&  Milwaukee  Electric  Railroad  Company,  operated  by  de- 
fendant receivers,  an  east-bound  car  of  the  MilwavJeee  EUo 
trie  Railway  &  Light  Company  on  Washington  street,  where 
the  tracks  of  the  two  companies  cross  each  other,  ran  into  the 
Chicago  car;  causing  him  serious  injury.  Both  cars  were 
running  at  an  imreasonable  rate  of  speed  while  attempting  to 
make  the  crossing, — a  speed  exceeding  that  permitted  by  the 
ordinance  of  the  city  of  Milwaukee,  and  the  motormen  did 
not  exercise  such  care  as  the  law  requires  to  avoid  colliding  at 
the  crossing. 

Issues  were  joined  as  to  all  matters  covered  by  the  verdict. 
The  evidence  proved  this  pretty  clearly:  The  car  on  which 
plaintiff  was  injured,  was,  at  the  time  thereof,  passing  over 
the  intersection  of  the  tracks  before  mentioned.  When  it 
had  covered  about  half  the  way,  the  car  going  east  struck  it 
about  fifteen  feet  from  the  front  end,  and  forced  it  clear  off 
its  track.  It  was  about  12  o'clock  on  a  bright  July  night 
Both  cars  were  lighted  and  plainly  visible  from  any  point  in 
either  street  near  the  crossing,  while  they  were  several  hun- 
dred feet  away,  and  all  the  time  therefrom  to  the  point  of 
collision.  A  person  on  the  Chicago  car,  as  it  approached  the 
crossing,  could,  plainly,  have  seen  a  car  approaching  from  the 
west  on  Washington  street  when  several  blocks  distant.  A 
motorman  thereon  could,  likewise,  readily  have  seen  a  car 
located  as  the  Chicago  car  was  when  the  motorman  thereon 
started  to  make  the  crossing.  As  the  Chicago  car  approached 
the  crossing,  it  stopped  with  the  front  end  about  fifteen  feet 
from  the  track  on  which  the  car  was  coming  from  the  west 
That  was  in  sight  from  the  point  of  view  of  the  motorman  on 
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the  north-bound  car  and  it  was  approaching  at  a  consid- 
erable rate  of  speed.  When  it  was  not  over  100  feet  or  so 
from  the  pathway  of  the  Chicago  car,  the  latter's  motorman 
put  on  power  to  cross  the  track.  About  as  he  got  well  under 
way,  he  saw  Uie  danger  of  a  collision  and  tried  to  make  the 
crossing  before  the  Milwaukee  car  reached  the  intersection  of 
the  tracks.  He  saw^  or  might  have  seen^  that  the  motorman 
on  the  Milwaukee  car  was  coming  as  if  he  was  entitled  to  the 
right  of  way.  His  car  was  approaching  at  the  rate  of  thirty 
feet  or  more  per  second.  When  Uie  Chicago  car  had  moved 
about  its  length  and  was  going  about  ten  feet  per  second,  the 
collision  occurred.  The  time  which  elapsed  between  the 
starting  of  the  Chicago  car  and  the  accident  was  about  two 
and  one-half  seconds, — time  enough  for  the  east-bound  car  to 
cover  eighty  feet  or  so.  There  was  a  custom,  known  to  both 
motormen,  that  in  case  of  a  car  on  each  track  approaching 
the  intersection  at  about  the  same  time,  the  one  on  the  Chi- 
cago company's  line  would  stop  and  allow  the  Milwaukee  car 
to  pass  by.  The  motorman  on  the  Chicago  line  said  that 
when  he  first  saw  the  Milwaukee  car  it  was  150  to  175  feet 
away;  that  he  tried  to  go  as  fast  as  he  could  but  had  pro- 
ceeded but  about  fifteen  or  eighteen  feet  when  the  accident 
occurred. 

The  jury  found,  specially,  this :  The  motorman  on  the  Chi- 
cago car  did  not  fail  to  exercise  the  highest  degree  of  care  at 
the  time  of  the  collision.  The  motorman  on  the  other  car  did 
not  operate  it  with  ordinary  care  at  such  time.  Such  want  of 
care  was  the  proximate  cause  of  the  accident  and  of  the  in- 
jury to  plaintiff.     He  was  damaged  to  the  extent  of  $3,000. 

Judgment  was  rendered  on  the  verdict  in  favor  of  the  re- 
ceivers, but  against  the  Milwaukee  Company.  Such  proceed- 
ings were  thereafter  taken  that  the  questions  discussed  in  the 
opinion  were  duly  saved  for  review. 

Plaintiff  appealed  from  the  judgment  in  favor  of  the  Chi- 
cago Company,  and  the  Milwaukee  Company  appealed  from 
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the  judgment  in  plaintiff's  favor.  The  former's  appeal  was 
duly  certified  to  this  court  and,  in  due  time,  brought  on  for 
hearing.  Counsel  for  plaintiff  then  insisted  that,  if  the  Mil- 
wckukee  Company  intended  challenging  the  judgment,  it 
should  join  in  plaintiff's  appeal  or  take  such  course  as  would 
enable  the  court  to  decide  the  whole  matter  and  close  the  liti- 
gation, finally,  by  a  single  judgment  Counsel  for  the  MU- 
wavkee  Compwny  insisted  that  it  was  not  concerned  in  plaint- 
iff's appeal  and  cotdd  rightfully  pursue  an  appeal  in  its  own 
behalf  without  reference  to  the  other.  Plaintiff's  appeal  was 
submitted  without  such  controversy  being  decided;  but,  be- 
fore disposing,  finally,  of  such  appeal,  such  controversy  was 
decided  in  the  manner  indicated  in  this  opinion.  The  prin- 
ciple of  the  decision  was  applied  to  the  partictdar  case  by  or- 
dering that  the  Milwavkee  Company,  within  sixty  days,  pro- 
ceed in  such  manner  as  its  counsel  might  determine  to  submit 
for  decision  any  objections  it  might  have  to  the  judgment. 
Pursuant  to  such  order,  the  controversy  as  to  the  Milwavkee 
Company  was,  in  due  time,  submitted. 

For  the  plaintiff  and  appellant,  Arthvr  Oertz,  there  was  a 
brief  by  W.  B.  Bubin,  and  the  cause  was  argued  orally  by 
Max  Schoetz,  Jr. 

For  the  defendant  and  appellant,  Milwaukee  Electric  Bail- 
way  &  Light  Company,  there  were  briefs  by  Van  Dyke,  Bose- 
crantz,  Shaw  de  Van  Dyke. 

For  the  defendants  and  respondents,  W.  Irving  Osborne, 
D.  5.  Hanna,  and  Oeorge  O.  Moore  as  receivers  of  the  Chi- 
cago &  Milwaukee  Electric  Railroad  Company,  there  was  a 
brief  by  Quarles,  Spence  &  Quarles,  attorneys,  and  C.  8. 
Thompson,  of  counsel,  and  oral  argument  by  Mr.  Thompson. 

The  following  opinion  was  filed  March  11,  1913 : 

Mabshall,  J.  The  question  of  practice  presented  by  ap- 
pellant's insistence  upon  the  objections  to  the  judgment  by 
either  party  to  the  action  being  considered  and  the  whole  mat- 
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ter  closed  by  one  judgment  in  tUs  court,  and  the  opposition 
thereto  by  the  Milwcmkee  Electric  Railway  &  Light  Comr 
pany,  was  a  very  important  one.  It  seemed  plain  that  the 
practice  contended  for  by  such  company  would,  if  approved, 
render  possible  several  successive  appeals  to  this  court  from 
one  judgment  and  very  prejudicial  delay.  To  allow  that 
would  sanction  an  abuse  of  the  jurisdiction  here  or  confess  an 
infirmity  of  judicial  power  to  prevent  it,  which  the  founders 
of  our  system,  nor  the  legislature  in  regulating  it,  did  not 
contemplate.  From  that  viewpoint,  it  was  considered  that 
an  exigency  existed  warranting  the  court,  in  the  exercise  of 
its  extraordinary  power  of  superintending  control,  in  estab- 
lishing a  judicial  rule  on  a  logical  basis,— one  sounding,  rea- 
sonably, in  waiver,  as  regards  any  statutory  right  of  the  party 
affected  by  the  regulation,  which  would  effectually  prevent 
this  jurisdiction  from  being  needlessly  and  prejudicially 
used.     The  court  dealt  with  the  matter  this  way : 

''To  allow  the  practice  proposed  would  result  in  an  abuse 
of  the  court's  jurisdiction,  which  cannot  be  tolerated.  It 
would  render  possible  successive  appeals  from  a  judgment, 
vexatiously  and  unnecessarily  delaying  the  final  determina- 
tion of  litigation.  The  court  possesses  inherent  authority  to 
regulate  the  use  of  its  jurisdiction  so  as  to  prevent  such  hin- 
drances. To  that  end  it  will  conclusively  presume,  in  a  case 
of  this  sort,  that  any  party  affected  by  the  judgment  or  order 
who  shall  have  had  due  notice  of  the  proceedings  and  do^ 
not  appropriately  challenge  such  judgment  or  order,  has 
elected  to  waive  the  right  to  do  so  and  will  so  dispose  of  the 
appeal  as  to  preclude  any  further  application  to  this  court  in 
respect  to  such  judgment  other  than  by  the  ordinary  motion 
for  a  rehearing.  In  this  partictdar  case  the  matter  sub- 
mitted will  be  held  to  give  the  Milwavkee  Electric  Railway 
&  Light  Company  reasonable  time  to  enable  it  to  properly 
present  its  objections  to  the  judgment — taking  an  appeal  in 
due  form,  if  necessary,  and  having  the  same  duly  certified  to 
this  court,  in  which  case  such  appeal  will  be  placed  on  the 
calendar  for  hearing  and  disposition  with  the  appeal  al- 
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ready  submitted.     Sixty  days  from  the  entry  of  this  order 
is  allowed  for  that  purposely 

That  may  be  regarded  as  a  rule  to  be  observed  hereafter, 
varied  from  time  to  time  in  the  application  of  it,  as  the  pe- 
culiar facts  of  each  case  may  require, — at  all  times  to  the 
end  that  in  each  instance  of  the  jurisdiction  of  this  court  be- 
ing invoked  in  respect  to  any  controversy,  there  shall  be  as 
speedy  and  full  settlement  of  all  interests  involved  as  prac- 
ticable, and  the  entire  litigation  closable  in  the  action  brought 
to  a  final  determination.  Such  result  vdth  a  minimum  of 
public  and  private  expenditure,  shotdd  be  the  judicial  policy, 
and  there  should  be  steady  progress  along  that  line  to  the 
highest  standard  attainable,  leaving  any  infirmity  whidi  may 
remain  to  be  attributable  to  the  lawmaking  power  rather  thaB 
to  the  court 

Were  the  servants  of  the  receivers  who  were  in  control  of 
the  car  on  which  plaintiff  was  riding  when  injured,  guilty 
of  actionable  n^ligence  as  matter  of  law?  Plaintiff  holds 
the  affirmative.  On  that  his  counsel  faces  the  necessity  o£ 
overcoming  the  judgment  of  the  trial  court  twice  made, — 
first  in  refusing  to  take  the  question  from  the  jury ;  second  iib 
refusing  to  change  the  result  so  as  to  be  in  plaintiff's  favor 
against  both  defendants.  That  difficulty,  as  has  often  been 
said,  is  great,  and  necessarily  so.  From  the  circuit  judge's 
advantageous  position,  there  is  a  presimiption  that  his  con- 
clusion is  ri^t  and  that  presumption  cannot  be  overcome  by 
a  mere  balancing  of  probabilities.  The  decision  must  appear 
not  only  to  be  wrong,  but  clearly  so,  or  else  prevail.  What 
will  satisfy  that  may  vary  according  to  circumstances.  The 
weight  of  a  trial  judge's  decision  will  so  vary  and  individual 
conceptions  as  well.  As  s^d  in  Meyst  v.  Frederickson,  146 
Wis.  85,  87, 130  N.  W.  960,  the  rule  itself  is  a  just  and  very 
valuable  one  in  the  administration  of  justice  and  is  in  har- 
mony with  the  spirit  of  the  Code.  But  it  is,  necessarily,  not 
Vol.  153—31 
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an  arbitrary  rule.     In  some  circumstances  unrecordable  char- 
acteristics of  a  trial  may  be  much  greater  than  in  another ;  in 
some  the  truth  may  turn  wholly  on  the  credibility  of  wit- 
nesses; in  others^  partly  on  that  and  partly  on  evidentiary  in- 
ferences, and  in  others  wholly  on  sudi  inferences  from  cir- 
cumstances admitted  or  conclusively  established,  matters  of 
common  knowledge  and  imquestionable  physical  elements. 
Again,  different  persons  in  discussing  the  rule  and  applying 
it,  thou^  really  meaning  the  same,  differ  in  words  selected 
to  express  it.     That  cannot  well  be  avoided.     With  all  ef- 
forts to  be  impersonal,  it  is  impossible  to  lay  individuality  en- 
tirely aside  and,  probably,  it  is  best  that  it  should  be  so  and 
each,  within  reasonable  limitations,  be  free  to  illustrate  and 
elucidate  principles  in  his  own  way  using  due  care  not  to 
create  room  for  supposed  conflicts  in  the  principles  themselves. 
One  way  of  presenting  a  given  matter  may  best  appeal  to 
«ome  minds  and  a  different  way  to  others.     Indulgence  in 
different  ways  sometimes  leads  to  propriety  of  a  clarifying 
•discussion  as  in  Slam  v.  Lake  Superior  T.  &  T,  B.  Co.  152 
Wis.  426,  140  N.  W.  30. 

Probably,  as  there  said  in  effect,  the  nearest  to  an  imper- 
sonal rule  on  the  subject, — the  language  which  best,  in  gen- 
eral, meets  the  judicial  view, — is  that  the  trial  judge's  de- 
cision in  respect  to  whether  evidence  presented  a  jury  ques- 
tion is  due  to  prevail  on  appeal,  imless  it  appears  from  the 
whole  record,  having  regard  for  his  superior  advantages,  to 
be  clearly  wrong.  To  some,  much  clarity  is  added  by  the 
explanatory  words  "reasonable  doubts  being  resolved  in  favor 
thereof,"  because  the  very  thought  of  "clearly  wrong'*  in  such 
circumstances  is  pregnant  with  t^e  idea  that  in  case  of  fair 
doubt  one  should  incline  to  maintain  the  stability  of  the  trial 
decision, — ^that  a  trial  judge  should  have  that  encouragement 
to  exercise  the  greatest  practicable  care  and  that  aid  to  appre- 
ciate the  great  responsibility  resting  upon  him.  In  the  judg- 
ment of  the  writer,  the  exact  significance  of  the  rule  is  no 
l)etter  illustrated  than  by  the  language  of  the  chief  justice  in 
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Asserin  v.  Modem  Brotherhood,  147  Wis.  520,  623,  133  N. 
W.  579,  to  the  effect  that  an  issue  of  fact  having  been  solved 
by  a  jury  and  their  decision  approved  by  the  trial  judge,  it 
should  prevail  "unless  there  is  no  evidence  to  sustain'^  it,  "or 
unless  the  great  weight  of  the  evidence  is  against''  it,  "and 
that  weight  of  evidence  is  so  reinforced  by  all  reasonable 
probabilities  and  inferences  that  it  becomes  overwhelming/^ 
From  my  viewpoint,  in  this  case,  it  is  appropriate  to  again 
refer  to  the  dignity  to  be  accorded  to  a  trial  judge's  decision 
to  the  end  that  it  may  not  be  thought  that  there  is  any  dis- 
position not  to  give  due  heed  to  it  in  the  particular  instances 

Here,  it  is  significant  that  there  is  no  material  question 
about  the  evidentiary  facts.  True,  there  is  some  conflict  in 
the  statements  of  witnesses,  but  the  real  truth  at  the  points 
of  conflict  appears  by  indisputable  or  conceded  physical  facts. 
In  that  situation  a  trial  judge's  superiority  of  opportunity 
for  determining  the  ultimate  element,  is  at  the  minimum. 

These  facts  stand  out  like  the  noon-day  sun  in  a  cloudless 
sky:  It  was  customary  for  a  car  on  the  Washington  street 
line  to  be  accorded  the  right  of  way,  when  it  approached  the 
First  avenue  line  so  near  the  time  of  approach  thereto  of  a 
car  on  the  latter  that  one  would  reasonably  be  required  to 
slow  up,  or  stop  if  need  be,  to  afford  opportunity  for  the  other 
to  pass  by.  The  car  on  the  Avenue  line  was  drawing  a 
trailer  and  the  two  had  passengers  aboard  making  quite  a 
heavy  train;  requiring  considerable  time,  comparatively,  to 
make  the  crossing  ahead  of  the  single  car  on  the  Washington 
street  line.  The  Avenue  train  came  to  a  stop  on  a  level  track 
with  the  front  end  about  fifteen  feet  from  the  Washington 
street  track.  The  motorman  could  not  resume  motion  and 
clear  the  crossing  without  delaying  a  car  coming  down  the 
grade  on  the  Washington  street  line,  unless  it  was  quite  a  dis- 
tance away.  His  car  could  not  move  but  a  few  feet  without 
entering  the  zone  of  danger.  At  the  instant  he  applied  the 
power,  the  oncoming  car  was  in  plain  sight,  moving  at  con- 
siderable speed  on  a  well  known  do^vn  grade,  and  was  but  a 


484         SUPREME  COURT  OF  WISCONSIN.      [Mat 

Oertz  y.  Milwaukee  E.  R.  ft  L.  Co.  153  Wis.  475. 

few  car  lengths  from  the  point  of  intersection.  There  can  be 
no  fair  doubt  about  that,  since  the  Avenue  train,  thou^ 
speeded  up  to  seven  miles  per  hour,  for  the  purpose  of  clear- 
ing the  crossing  ahead  of  the  other  car,  moved  but  about  a  car 
length  before  the  mischief  was  done.  Not  over  about  two 
and  one-half  seconds  elapsed  between  the  application  of  the 
power  and  the  collision. 

True,  as  counsel  for  the  receivers  contend,  the  motorman 
on  the  Avenue  train  testified  to  looking  west  on  the  Washing- 
ton street  line  the  instant  before  he  applied  the  power  and 
seeing  a  dear  track  for  at  least  a  block,  or  some  375  feet 
But  is  that  credible  t  It  was  a  bright  July  night  One  could 
see  west  on  the  Washington  street  track  for  several  blocks. 
Could  the  car  on  that  line  have  been  coming  at  a  speed  of 
some  twelve  times  that  of  the  Avenue  car  an  instant  after  the 
power  was  applied  and  yet  the  former  not  strike  the  latter 
hard  enough  to  badly  wreck  botht  The  motorman  saw  the 
-coming  car,  as  he  said,  about  as  he  entered  upon  its  track 
when  it  was  150  to  175  feet  away,  and,  yet,  his  car  moved 
but  about  fifteen  feet  more  before  the  collision,  notwithstand- 
ing the  vigorous  efforts  of  the  motorman  on  the  coming  car 
to  check  his  speed.  Is  that  possible,  especially,  in  view  of 
the  result  of  the  blow  ?  Giving  the  motorman  on  the  Avenue 
car  the  benefit  of  every  reasonable  inference,  considering  the 
distance  covered  from  the  time  he  applied  the  power  until  t^e 
collision,  the  Washington  street  car  could  not  have  been  more 
than  100  feet  or  so  from  the  point  of  intersection  when  the 
start  was  made,  and  in  plain  sight,  coming  down  the  grade 
with  the  evident  purpose  of  making  the  crossing  without  stop- 
ping, and  at  the  instant  he  said  he  saw  it,  150  or  175  feet 
away,  it  was,  in  fact,  but  two  or  three  car  lengths  and  the  col- 
lision inevitable. 

There  can  be  but  one  of  two  conclusions  to  be  reasonably 
drawn  from  what  has  been  said :  either  the  motorman  did  not 
look  west  on  the  Washington  street  track  before  he  applied 
the  power,  or  did  so  and  saw  the  coming  car  in  dangerous 
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proximity  and  thought  to  speed  up  and  take  the  chances  of 
clearing  the  crossing  in  time  to  avoid  a  collision.  We  have 
his  admission  that  his  car  moved  but  about  fifteen  feet  after 
he  saw  the  other  car  before  the  blow  was  struck.  It  seems 
too  clear  for  any  fair  doubt  that  when  he  saw  the  latter,  as  he 
said,  150  or  175  feet  off,  it  was  not  half  that  far  and  that  it 
was  in  plain  sight,  coming  down  grade  and  so  near  as  to  sug- 
gest danger  in  attempting  to  cross  in  front  of  it,  when  he  ap- 
plied the  power. 

In  view  of  that  and  the  admitted  custom  to  afford  a  car  on 
the  Milwaukee  line  the  preference  in  making  a  crossing,  in 
case  of  reasonable  necessity  for  one  to  wait  for  the  other,  how 
can  it  be  said  that  the  man  in  charge  of  the  Chicago  car  did 
not,  as  matter  of  law,  fail  to  exercise  the  highest  d^ree  of 
care  for  the  safety  of  passengers?  It  seems  rattier  Uiat  he 
failed  to  exercise  even  ordinary  care — ^that  it  is  putting  the 
matter  as  mildly  as  the  evidence  will  warrant,  when  it  is  said 
that  his  conduct  may  be  regarded  as  within  the  field  of  inad- 
vertence. 

It  follows  that  Uie  trial  court  should  have  held,  at  the  first 
opportunity,  that  there  was  no  question  for  the  jury  as  to  ac- 
tionable negligence  of  those  in  charge  of  the  Chicago  &  Mil- 
waukee Electric  Kailroad  Company  car,  and  that,  failing  in 
that,  it  should  have  corrected  the  verdict  and  given  judgment 
to  such  effect,  in  accordance  with  the  motion  therefor. 

The  argument  for  the  Milwaukee  Electric  Railway  &  Light 
Company  is  devoted  wholly  to  the  subject  of  negligence  of  its 
codefendant,  and  with  that  we  fully  agree.  That  gives  rise 
to  a  question  as  to  costs. 

The  error  in  not  holding  the  Chicago  Company  liable  with 
the  MiUvoaJcee  Company  was  remediable  on  plaintiff's  appeal. 
The  latter  company  could  have  united  with  the  plaintiff  on 
that  question  without  the  proceedings  which  led  to  its  doing 
so.  We  do  not  imderstand  that  it  really  raises  any  other. 
No  other  is  argued  in  the  brief  in  its  behalf.  In  any  event, 
it  seems  the  case,  without  error  as  to  its  negligent  participa- 
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tion  in  the  accident,  was  submitted  to  the  jury  and  closed  by 
the  verdict  Had  the  court  instructed  the  jury  as  requested, 
and  that  been  followed  by  a  finding  against  the  Chicago  Com- 
pany, possibly,  the  Milwaukee  Company  might  have  been  ac- 
quitted; but,  in  view  of  the  circumstances  which  charac- 
terized the  approach  by  the  latter  company's  car  to  the  vi- 
cinity of  the  crossing,  it  is  most  likely  that  the  jury  would 
have  found  such  company  culpably  contributed  with  the  Chi- 
cago Company  to  produce  the  accident. 

As  we  understand  the  presentation  made  by  counsel  for  the 
MilwavJcee  Company,  no  serious  contention  is  made  in  its  be- 
half,  if  any  at  all,  contrary  to  the  view  above  expressed ;  but, 
if  it  be  otherwise,  the  further  contention  must  be  regarded  as 
without  efficient  merit  It  looks  here  as  if  the  Milwaukee 
Company,  in  practical  effect,  joins  with  the  plaintiff  against 
the  Chicago  Company,  though  the  former's  appeal  is,  in  form, 
adverse  to  the  plaintiff. 

Under  the  cost  statute,  sec  2949,  Stats.,  costs  in  this  court 
go  to  the  prevailing  party,  not,  necessarily,  to  the  prevailing 
person.  Such  party,  within  the  meaning  of  the  statute,  has 
reference  to  prevailing  interest  Those  wholly  united  in  in- 
terest in  challenging  a  judgment,  though  by  several  appeals, 
constitute  one  party,  and  in  case  of  success  are  entitled,  ordi- 
narily, to  a  single  bill  of  costs.  Harrigan  v.  OUchrist,  121 
Wis.  127,  449,  99  N.  W.  909.  In  the  outcome  here,  plaint- 
iff will  obtain  all  the  relief  it  seeks  and  the  Milwaukee  Com- 
pany will  be  likewise  successful.  Why  then  should  plaintiff 
have  judgment  for  costs  against  the  one  which  supports  it  in 
securing  the  relief  it  seeks  against  the  Chicago  Company? 
If  that  be  answered  in  favor  of  the  Milwaukee  Company, 
should  it  have  judgment  against  the  party  adverse  to  it,  that 
is,  the  Chicago  Company,  against  which  it  did  not,  in  form, 
take  any  appeal  ?  On  the  whole,  it  seems  that  the  result  as 
to  the  Milwaukee  Company,  may  logically  be  treated  as  a  part 
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affirmance  and  part  reversal;  within  the  broad  spirit,  if  not 
the  letter,  of  the  statute.  The  judgment  must  be  affirmed  as 
to  that  part  which  it,  in  form,  challenges,  but  reversed  on  its 
real  ground  of  complaint.  That  leaves  the  matter  of  costs 
wholly  to  the  discretion  of  the  court.  It  is  considered  best 
to  exercise  such  discretion  by  not  granting  costs  either  for  or 
against  the  Milwaukee  Company,  and  requiring  it  to  pay  the 
clerk's  fees  in  this  court  on  its  appeaL 

By  the  Court* — The  judgment  in  favor  of  the  receivers  is 
reversed,  with  costs  against  them  in  favor  of  plaintiff.  The 
judgment  against  the  Milwaukee  Electric  Railway  &  Light 
Company  is  affirmed  without  costs  for  or  against  it,  except  it 
will  pay  the  fees  of  the  clerk  of  this  court  on  its  appeaL  The 
cause  is  ordered  remanded  with  directions  to  grant  a  motion, 
when  made  by  the  plaintiff  or  the  Milwaukee  Company,  for 
a  re-entry  of  the  judgment  so  as  to  be  against  the  receivers  as 
well  as  against  sudb  company. 

The  following  opinion  was  filed  March  20,  1913 : 

WiNSLOW,  C.  J.  {concurring).  I  concur  in  the  result 
reached  in  this  case.  I  add  this  note  simply  to  say  that  in 
my  judgment  the  rule  quoted  from  the  Aaserin  Case  has  no 
bearing  on  the  question  of  the  weight  to  be  given  to  the  de- 
cision of  the  trial  judge  on  a  motion  for  nonsuit  or  directed 
verdict  That  question  was  not  under  consideration  in  the 
Asserin  Case,  but  simply  the  question  of  the  effect  of  the  ver- 
dict of  the  jury.  The  familiar  rule  was  laid  down  that  the 
verdict  will  not  be  set  aside  unless  there  is  no  evidence  in  its 
support,  or  unless  the  great  weight  of  evidence  is  against  it, 
and  that  weight  is  so  reinforced  by  all  reasonable  probabili- 
ties and  inferences  that  it  becomes  overwhelming. 

This  rule  has  no  bearing  on  the  initial  question,  namely, 
the  question  whether  {here  is  any  evidence  to  go  to  the  jury. 
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That  question  must  be  decided  bj  itself.  It  gets  no  help 
from  the  verdict^  because  the  verdict  cannot  make  evidence 
where  there  was  none  before. 

TiMUK,  J.     I  concur  in  the  result  only. 

A  motion  for  a  rehearing  was  denied,  with  $25  costs,  on 
May  31,  1918. 


Stats  bz  vbl.  Mabyin,  Respondent,  vs.  Labson,  Appellant 

Fehmanf  tt^May  81,  1918. 
Ini09icatino  liquor$:  License*:  Statute  catutrued. 

See.  15664^  Stats.  (Laws  of  1907,  ch.  484),  does  not  give  to  the 
owner  of  premises  which  were  under  Uc^ise  tor  saloon  uses  on 
June  80, 1907,  the  power,  hy  refusing  to  lease  such  premises  to 
any  aspirant  for  a  license,  to  make  that  aspirant  eligible  to 
receive  a  license  although  he  has  neyer  occupied  the  premises 
for  saloon  purposes  and  the  ratio  limit  fixed  by  the  section  has 
already  been  exceeded.  The  proviso  in  said  section  means 
that,  notwithstanding  the  ratio  limit,  the  owner  of  property 
under  license  for  saloon  purposes  on  June  80,  1907,  may  by 
himself  or  his  tenant  continue  its  use  for  such  purposes  (if 
properly  licensed)  thereafter,  and  any  person  in  possession  of 
iiuch  premises  as  lessee  on  said  date,  if  thereafter  deprived  of 
opportunity  to  continue  their  use  by  refusal  of  the  owner  to 
lease  for  such  purposes,  by  destruction  of  the  building  by  fire 
or  the  elements,  or  by  the  operation  of  other  provisions  of  the 
law  (e.  g.  the  establishment  of  a  no-license  area),  may,  if  pr<^ 
erly  licensed,  continue  the  business  at  some  other  location. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  E.  C.  Higbee,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  hrief  hy  W.  F.  de  A.  C.  Wolfe, 
and  oral  argument  by  W.  F.  Wolfe. 

For  the  respondent  there  was  a  brief  by  Bunge  &  Bosshard, 
and  oral  argument  by  Otto  Bosshwrd. 
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The  following  opinion  was  filed  March  11, 1913: 

WrNBLOw,  0.  J.  This  is  an  action  in  the  name  of  lihe 
state,  brought  in  the  circuit  court  for  La  Crosse  county  and 
on  leave  of  court,  to  enjoin  the  defendant  from  maintaining  a 
saloon  in  the  city  of  La  Crosse.  The  plaintiffs  okim  is  that 
the  defendant's  saloon  license,  though  granted  by  the  common 
council  of  the  city,  was  void  because  issued  contrary  to  the 
provisions  of  sec.  1565(2^  Stats.  (Laws  of  1907,  ch.  484), 
hence  that  the  saloon  was  a  public  nuisance  under  sec  1568, 
Stats.,  and  subject  to  abatement  in  this  equitable  action  under 
sec  8180a^  Stats. 

The  concrete  question  presented  by  the  case  is  simply  as  to 
the  jnroper  construction  of  sec  1666d,  9wpra.  That  seetion 
reads  as  follows: 

"On  and  after  the  first  Tuesday  in  July,  1907,  the  number 
of  persons  and  places  which  may  be  licensed  to  sell,  deal  and 
traffic  in  malt,  ardent,  spirituous  or  intoxicating  liquors  in 
the  various  towns,  villages  and  cities  in  this  state,  shall  be 
and  hereby  are  limited  as  follows : 

"One  such  license  may  be  granted  to  and  issued  for  each 
two  himdred  and  fifty  inhabitants  or  fraction  thereof  in  any 
town,  village  or  city  in  this  state,  such  poptdation  to  be  de- 
termined by  the  last  preceding  state  or  national  census,  pro- 
vided, however,  that  in  all  such  cities,  villages  and  towns 
where  a  greater  number  of  licenses  may  have  been  granted  or 
issued  and  in  force  on  or  prior  to  the  thirtieth  day  of  June, 
1907,  than  would  be  permissible  imder  the  foregoing  limita- 
tion, it  shall  be  lawful  and  the  local  authorities  are  hereby 
authorized  in  their  discretion  to  grant  and  issue  licenses  equal 
in  number  to  those  granted  or  issued  and  in  force  on  or  prior 
to  said  last-mentioned  day ;  but  no  additicmal  licenses  in  num- 
ber shall  be  granted  or  issued  in  any  such  city,  village  or  town 
until  the  increase  in  population  thereof  brings  the  same 
within  the  foregoing  limitation,  and  provided  further  that 
licenses  be  granted  or  issued  to  persons  for  those  places  or  lo- 
cations for  which  licenses  were  issued  or  granted  on  or  prior 
to  the  thirtieth  day  of  June,  1907,  unless  by  reason  of  a  re- 
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fusal  of  the  owner  to  lease  the  same  for  such  purposes,  their 

destruction  by  fire  or  the  elements  or  the  same  be  refused  by 
operation  of  law  or  under  the  provisicms  of  this  act,  then  and 
in  either  of  such  cases  such  license  may  be  issued  or  granted 
to  some  other  location." 

The  facts  are  that  on  June  25^  1912,  when  the  council 
granted  a  license  to  the  defendant,  it  had  already  granted  148 
saloon  licenses  for  the  year  beginning  July  1,  1912.  This 
was  considerably  more  than  one  license  for  each  250  inhabit- 
ants of  the  ci^,  hence  the  coimcil  had  no  power  to  grant  a 
license  to  the  defendant,  unless  he  came  within  the  exceptions 
in  the  proviso.  He  claims  to  be  within  those  exceptions,  be- 
cause, prior  to  the  granting  of  his  license,  he  had  obtained 
from  one  Peterson,  the  owner  of  certain  premises  in  the  city 
which  were  used  for  saloon  premises  on  June  30,  1907  (but 
not  since  that  date),  a  written  refusal  to  lease  said  premises 
to  him  for  saloon  purposes  for  the  ensuing  year.  The  defend- 
ant had  never  been  a  tenant  of  the  Peterson  premises,  and  had 
not  been  in  the  saloon  business  anywhere  for  several  months 
prior  to  June  30th,  but  commenced  the  saloon  business  in 
other  premises  July  1, 1912,  under  his  supposed  license.  The 
argument  is  that  under  the  proviso  of  the  law  any  one  who 
owns  premises  which  were  under  license  for  saloon  uses 
June  30,  1907,  can,  by  refusing  to  lease  the  same  to  any  as- 
pirant for  a  license,  make  that  aspirant  eligible  to  receive  a 
license,  although  he  has  never  occupied  the  premises  for  sa- 
loon purposes  and  the  ratio  limit  fixed  by  the  law  has  been  al- 
ready exceeded. 

We  are  very  certain  that  such  is  not  the  true  constructicm 
of  the  law.  To  our  minds  the  purpose  is  plain  and  the  ex- 
pression of  that  purpose  fairly  clear.  The  main  thought  of 
the  section  was  doubtless  to  set  a  limit,  which  should  adjust 
itself  as  the  population  increased  or  diminished,  beyond  which 
the  number  of  saloons  should  not  go.  While  this  was  the 
dominant  idea,  it  was  also  realized  that  in  some  places  this 
limit  had  been  passed,  and  it  was  thought  that,  where  pr«n- 
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ises  were  already  in  use  for  saloon  purposes,  as  well  as  where 
a  tenant  was  obliged  to  remove  his  business  by  circumstanoes 
over  which  he  had  no  control,  exception  might  be  made  in 
favor  of  such  premises  or  such  tenant.  The  theory  evidently 
was  that  the  law  might  operate  too  harshly  and  summarily  if 
provision  were  not  made  to  protect^  in  some  degree  at  least, 
investments  already  lawfully  made. 

It  seems  to  us  absurd  to  suppose  that  the  intention  of  the 
law  was  to  give  to  any  man  the  power,  year  after  year,  to 
confer  upon  any  third  person  he  mi^t  choose  eligibility  to  re- 
ceive a  saloon  lic^[ise  in  disregard  of  the  ratio  limit,  simply 
because  of  the  ownership  of  real  estate  which  was  under  li- 
cense June  30,  1907.  This  would  establish  a  new  kind  of 
privilege  or  easement  running  with  the  real  estate,  which 
would  enable  the  owner  at  each  recurring  license  period  to  ex- 
ercise a  controlling  influence  in  determining  the  number  of 
saloons  to  be  licensed  above  the  ratio  limit,  and  at  the  same 
time  to  make  money  out  of  that  control 

Perhaps  the  real  intent  of  the  proviso  is  not  expressed  as 
clearly  as  might  be  desired,  but  we  find  no  difficulty  in  con- 
struing it  as  follows:  Notwithstanding  the  ratio  limit,  the 
owner  of  property  under  license  for  saloon  purposes  June  30, 
1907,  may  by  himself  or  his  tenant  continue  its  use  for  such 
purposes  (if  properly  licensed)  thereafter,  and  any  person  in 
possession  of  such  premises  as  lessee  June  30,  1907,  if  there- 
after deprived  of  opportimity  to  continue  their  use  by  refusal 
of  the  owner  to  lease  the  same  for  such  purposes,  destruction 
of  the  building  by  fire  or  the  elements,  or  the  operation  of 
other  provisions  of  the  law  (e.  g,  the  establishment  of  a  no- 
license  area)^  i^^Jy  if  properly  licensed,  continue  the  business 
at  some  other  location. 

The  defendant  here  does  not  belong  to  either  class,  hence 
the  judgment  is  right 

By  the  Court. — Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied,  without  costs,  on 
May  81,  1913. 
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Mjjuwavkee  BoeTOK  Stobb,  Appellant^  vs.  Katz  and  ai^ 

other,  Bespondonts. 
Samb,  Respondent)  vs.  Same,  Appellants, 

March  Ijh-May  SI,  191S. 

Cimtract$:  "Leas^  of  space  in  department  $tare:  Quoii^artnership: 
Violation:  Bquitahle  action  for  cancellation,  accounting,  etc.: 
Remedy  at  law  inadequate:  UnlawfuHteiainer:  Construction  of 
contract:  OommissionM  on  "gross  sales:*'  Forfeiture  for  In-eaeh: 
Waiver:  Application  of  payments:  Relief  in  equity  against  for- 
feiture: Inequitahle  conduct  of  other  party:  Accoi^ting:  Ad- 
vertising. 

!•  A  oontract  by  which  plaintiff,  the  proprietor  of  a  large  depart- 
ment store,  'leased"  to  defendants  certain  space  for  the  main- 
tenance of  a  department  in  such  store,  and  which  contained 
amiong  other  features  provisions  for  the  carrying  on  of  a  joint 
business  and  a  division  of  the  proceeds  between  the  parties,  for 
joint  possession  of  certain  aisles  and  approaches  in  the  store 
and  of  certain  portions  of  space  leased,  and  for  retention  by 
plaintiff  of  the  key  to  the  store,  was  more  than  a  lease  and 
might  more  properly  be  denominated  a  partnership  or  guash- 
partnership  agreement 

2.  An  action  based  on  a  wilful  violation  of  such  contract  by  said 
defendants  and  an  election  by  plaintiff  to  terminate  the  con- 
tract in  accordance  with  its  terms  for  that  reason,  wherein 
plaintiff  asked  that  the  lease  be  declared  canceled  and  defend- 
ants be  ordered  and  adjudged  to  quit  and  surrender  the  prem- 
ises to  the  plaintiff  and  be  enjoined  from  interfering  with 
plaintiff's  possession  thereof,  and  also  asked  the  appointment 
of  a  receiver  and  for  an  accounting  which  would  involve  com- 
plicated business  relations  covering  a  number  of  years,  is 
held  properly  maintainable  in  equity,  being  in  the  nature  of  a 
suit  for  dissolution  of  a  partnership  and  for  an  accounting, 
and  the  remedy  at  law  by  an  action  of  unlawful  detainer  being 
inadequate. 

8.  Said  contract  provided  that  defendants  should  pay  to  the  plaint- 
iff '*ten  per  centum  on  the  gross  sales  of  said  department"  and 
that  "all  merchandise  sold  in  said  department  and  money  re- 
ceived from  sales  shall  be  immediately  delivered  to  and  handled 
by"  the  plaintiff.  Held,  that  the  terms  "gross  sales"  and  "all 
merchandise  sold"  included  so-called  cost  sales  to  employees  of 
the  defendants,  and  that  plaintiff  was  entitled  to  the  stipu- 
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lated  commlBsion  upon  such  sales,  irrespective  of  whether  or 
not  the  defendantB  made  a  profit  up<m  them. 

i.  fiTidenoe  showing,  among  other  things,  that  defendants— know- 
ing that  the  agreement  entitled  plaintiff  to  ten  per  cent  con^ 
mission  cm  all  sales,  that  all  sales  were  required  to  be  reported 
to  plaintiff  and  go  through  the  regalar  dumnela  of  its  business^ 
and  that  it  had  no  means  of  knowing  what  the  sales  were  or  off 
collecting  commissions  thereon  unless  they  were  reported — 
actually  concealed  from  plaintiff  the  cost  sales  to  employees 
and  others,  both  by  the  manner  in  which  the  bundling  and  de- 
livery was  done  and  by  the  manner  in  which  tiie  books  were 
k^t,  is  held  to  sustain  a  finding  that  d^endanta  intentionally 
violated  the  contract 

6.  Plaintiff,  after  learning  on  September  16th  that  such  unreported 
cost  sales  had  been  made  in  violation  of  the  contract,  promptly 
demanded  a  full  statement  thereof.  Such  a  statement  wa» 
mhde  to  it  on  September  29th,  and  it  then  first  learned  the  ex- 
tent  of  such  sales.  On  October  2d  it  notified  defendants  of  its 
election  to  cancel  the  contract  and  lease  as  therein  provided 
because  of  such  breach.  Eeld,  that  plaintiff  had  not,  by  con^ 
tinning  to  do  burtness  under  the  contract  and  receiving  the 
benefits  thereof  up  to  the  time  of  such  notice,  waived  the  for^ 
feiture. 

6.  A  waiver  must  be  predicated  upon  the  intentional  reUnquish- 

ment  of  a  known  right;  and  in  order  to  constitute  a  known 
right  the  substantial  facts  and  circumstances  out  of  which  the 
right  springs  must  be  known. 

7.  At  the  time  of  giving  notice  of  cancellation  of  the  agreement, 

plaintiff  offered  to  c<«tinue  to  transact  the  business  of  the  de- 
partment in  the  manner  in  which  it  had  theretofore  been  trans- 
acted, without  prejudice  to  the  right  to  insist  upon  a  forfeiture, 
until  a  surrender  of  the  premises  by  defendants.  Defendants 
refused  to  surrender  possession,  notified  plaintiff  that  they 
should  continue  to  hold  under  their  lease,  and  demanded  that 
plaintiff  continue  to  perform  its  duties  thereunder.  Plaintiff 
then  gave  notice  that  pending  the  determination  of  an  action 
to  enforce  its  rights  the  business  of  the  department  would  be 
conducted  on  its  part  substantially  as  theretofore,  except  that 
it  would  apply  for  an  order  authorizing  the  deposit  of  the  pro- 
ceeds of  sales  or  so  much  thereof  as  might  be  sufficient  to  in- 
demnify it  against  loss  or  damage  by  reason  of  defendants' 
unlawful  withholding  of  the  premises;  and  stated  that  until 
such  order  should  be  made  the  percentage  of  the  proceeds  of 
sales  which  it  should  retain  as  theretofore  would  be  applied  on 
ao^ount^of  such  loss  and  damage.    Plaintiff  never  applied  for 
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such  order,  and  the  business  was  thereafter  conducted  pre- 
cisely as  It  had  been  before,  plaintiff  retaining  the  stipulated 
percentage.  Held,  that  by  so  continuing  the  business  plaintiff 
waived  its  right  to  insist  upon  the  forfeiture. 
S.  Under  the  circumstances  stated,  plaintiff  must  be  held  to  have 
retained  the  stipulated  percentage  as  the  compensation  pro> 
▼ided  in  the  agreement  If  defendants  owed  plaintiff  damages 
for  withholding  possession,  they  also  owed  it  said  percentage 
on  sales  made.  Hence  they  as  debtors,  and  not  the  plaintiff 
as  creditor,  had  the  right  to  say  upon  what  debt  the  moneys 
which  they  turned  oyer  to  plaintiff  should  be  applied;  and 
their  unequlTOcal  notice  to  plaintiff  that  they  should  continue 
to  hold  and  do  business  under  the  contract  was  equivalent  to 
a  direction  that  the  ten  per  cent  to  be  retained  by  plaintiff 
should  be  applied  as  theretofore. 
9.  The  fact  that  great  loss  would  accrue  to  plaintiff  from  a  sudden 
termination  of  the  business  relations  between  the  parties  did 
not  give  it  the  right  to  continue  such  relations  even  tempora- 
rily for  its  own  advantage,  and  to  reap  the  benefits  thereof, 
without  waiving  the  forfeiture. 

10.  When,  as  in  the  case  stated  with  respect  to  such  forfeiture  and 
the  waiver  thereof;  declarations  and  conduct  are  at  variance, 
the  conduct  and  acts  of  a  party  must  be  held  to  outweigh  dec- 
larations and  be  controlling. 

IL  The  condition  of  the  contract  which  defendants  violated,  re- 
quiring them  to  report  all  sales  and  at  once  turn  over  to 
plaintiff  the  proceeds  thereof,  was  one  intended  as  security  for 
the  payment  of  the  ten  per  cent  commission  to  which  plaintiff 
was  entitled,  and  full  compensation  for  such  breach  can  be 
made  by  a  money  payment;  hence,  even  in  the  absence  of 
any  waiver,  equity  may  relieve  against  the  forfeiture  resulting 
from  such  breach. 

12.  It  appearing  that  a  large  business  had  been  built  up  in  defend- 
ants' department,  the  good  will  of  which  was  of  great  value; 
that  plaintiff  would  have  almost  the  whole  benefit  thereof  if 
defendants  were  required  to  vacate  the  premises;  that  plaint- 
IfTs  conduct  had  been  inequitable,  in  that  it  had  withheld  from 
defendants  the  fact  that  it  had  secured  rebates  on  advertising 
contracts,  a  portion  of  which  belonged  to  defendants,  and  had 
wrongfully  kept  back  and  retained  other  considerable  sums 
to  which  defendants  were  entitled,  it  is  held  that,  even  if 
there  had  been  no  waiver  of  the  forfeiture,  equity  would  re- 
lieve against  it 

18.  Under  the  terms  of  the  contract  between  the  parties  with  refers 
ence  to  advertising,  and  the  practical  construction  which  they 
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gave  it  from  the  beginning,  plaintiff  was  not  entitled  to  r^ 
imbursement  from  defendants  for  moneys  paid  for  newspaper 
space  occupied  by  head-plates  containing  the  name  of  the  store 
and  by  editorial  matter  relating  generally  to  the  store  and  not 
to  any  specific  department;  nor  could  the  cost  of  tiading  stamps 
properly  be  charged  to  this  class  of  general  advertising. 

Appeals  from  a  judgment  of  the  circuit  court  for  Milwaur 
kee  county:  James  Wickham,  Judge.    Affirmed. 

Suit  in  equity  for  an  accounting  and  to  quiet  plaintifTs 
title  to  certain  space  in  its  store,  known  as  the  Milwaukee 
Boston  Store,  hereinafter  referred  to  as  the  Boston  Btore^ 
On  the  7th  day  of  September,  1906,  the  plaintiff,  the  party  of 
the  first  part,  and  the  defendant  Herman  Katz,  the  party  of 
the  second  part,  entered  into  an  agreement,  of  which  the  fol- 
lowing, so  far  as  this  case  is  concerned,  are  the  material  parts : 

^'Said  party  of  the  first  part,  in  consideration  of  the  cove- 
nants and  promises  hereinaiter  made  by  the  party  of  the  sec- 
ond part,  does  hereby  lease  and  demise  to  said  party  of  the 
second  part  for  the  term  beginning  the  first  day  of  May,  1907, 
and  ending  the  thirtieth  day  of  April,  1922,  that  part  of  the 
second  floor  of  the  building  known  as  the  Boston  Store,  or 
Plankinton  Block,  at  the  southeast  comer  of  Grand  avenue 
and  Fourth  street  in  the  city  of  Milwaukee,  as  follows :  That 
certain  space  indicated  by  diagram  thereof  attached  hereto 
and  made  a  part  of  this  contract  having  approximately  nine- 
teen thousand  two  hundred  and  thirty  square  feet  in  area ;  it 
being  agreed,  however,  that  the  space  of  three  feet  immedi- 
ately east  of  the  demised  premises  to  be  maintained  and  kept 
open  as  an  aisle  for  the  general  use  of  said  store ;  it  being  also 
agreed  that  possession  of  the  westerly  portion  of  the  second 
floor  of  the  so-called  Yewdale  Building  is  not  to  be  given  to 
second  party  until  May  1,  1908 ;  said  space  to  be  used  by  said 
party  of  the  second  part  for  the  sole  purpose  of  seDing  at  re- 
tail on  said  premises  the  following  described  merchandise^ 
to  wit:  women's  and  misses'  furs  and  ready-to-wear  outer  gar- 
ments, except  wrappers,  kimonas  and  lounging  gowns;  also 
children's  furs  and  ready-to-wear  outer  garments  in  sizes  from 
four  years  up,  but  not  including  infants'  sizes  from  one  to 
five  years;  also  ladies',  misses'  and  children's  ready-to-wear 
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miUiBeiy,  head  wear  and  trimmings  thereof,  exc^t  for  in- 
fantB  from  one  to  five  years  of  age;  it  is  understood  that  the 
said  party  of  the  second  part  at  all  times  during  the  term  of 
this  lease  and  the  extension  thereof  is  to  have  the  ^celusiye 
ri^t  to  sell  in  said  Boston  Btore,  or  Plankinton  Bloek,  the 
merchandise  above  described  and  none  other,  and  that  during 
such  period  the  said  first  party  will  not  license  the  sale  of  any 
such  merchandise  by  any  person  other  than  the  party  of  the 
second  part;  it  being  a^eed,  however,  that  said  party  of  the 
first  part  shall  be  at  liberty  to  make  such  alteraticms  in  the 
front  or  interior  of  said  building  as  it  shall  from  time  to  time 
deem  to  be  to  the  advantage  of  the  business  of  the  Boston 
Store,  but  not  so  as  to  unfavorably  affect  the  business  of  party 
of  the  second  part 

'^Open  passageways  shall  be  kept  at  all  times  to,  through 
and  from  said  department  to  elevators,  stairways,  aisles  and 
tiie  other  departments  of  said  Boston  Store  without  obstruc- 
tion of  any  kind,  and  second  party  agrees  to  devote  suffident 
open  space  for  bundlers'  and  cashiers'  desks  to  accommodate 
said  department  at  such  places  therein  as  said  party  of  the 
first  part  shall  from  time  to  time  direct'^ 

^^Said  party  of  the  second  part  agrees  to  furnish  suitable 
store  furniture  and  fixtures  for  the  space  occupied  by  him  at 
his  own  expense,  which  fixtures,  except  those  which  shall  be 
permanently  fixed,  may  be  removed  by  him  at  will  from  said 
premises  upon  the  termination  of  this  lease  either  by  lapse  of 
time  or  for  any  of  the  reasons  hereinafter  set  forth ;  and  said 
party  of  the  second  part  promises  and  agrees  that  in  the  use 
of  said  fixtures  and  in  the  display  and  arrangement  of  the 
merchandise  of  said  party  of  the  second  part,  said  par^  of 
the  second  part  will  at  all  times  submit  to  the  reasonable  di- 
rection and  dictation  of  said  party  of  the  first  part/' 

'^Access  to  said  building  ^all  be  allowed  to  party  of  the 
second  part  at  all  reasonable  times,  but  the  keys  of  said  build- 
ing are  to  be  retained  by  the  party  of  the  first  part  or  its 
agent 

^^And  the  party  of  the  second  part  further  covenants,  prom- 
ises and  agrees  that  he  and  his  employees  and  agents  will  at 
all  times  conform  to  all  requirements  of  law  and  to  such  rea- 
sonable rules  and  regulations  as  the  party  of  the  first  part 
may  from  time  to  time  establish  with  respect  to  the  conduct 
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of  business  of  the  Boston  Store,  notice  of  which  rules  and 
regulations  shall  have  been  given  to  said  party  of  the  second 
part;  and  does  further  covenant,  promise  and  agree  that  said 
parly  of  the  second  part  vdll  not  employ  any  person  or  per- 
sons in  or  about  the  business  of  said  department,  except  the 
head  of  the  cloak  and  the  head  of  the  millinery  departments 
who  shall  be  objectionable  to  the  party  of  the  first  part,  and 
if  such  persons  shall  be  employed  by  him  he,  she  or  diey  shall 
be  removed  upon  request  of  said  party  of  the  first  part  and 
refused  admittance  to  said  store. 

^^And  said  party  of  the  second  part  does  expressly  covenant 
that  this  contract  and  lease  shall  become  void  and  all  rights 
of  said  second  party  thereunder  immediately  cease  if  at  any 
time  during  said  term  said  party  of  the  second  part  shall, 
after  notification,  wilfully  sell  or  allow  to  be  sold  in  said 
department  any  other  wares  or  merchandise  than  that  herein- 
before specified ;  or  shall  assign  this  lease  or  sublet  the  whole 
or  any  part  of  said  premises  except  to  a  corporation  to  be 
formed  by  him,  his  liability  to  first  party,  however,  remain- 
ing the  same  as  before  such  assignment;  or  shall  for  the 
period  of  two  days,  without  reasonable  cause,  fail  to  carry  on 
the  business  of  said  department;  or  shall  at  any  time  wilfully 
and  intentionally  fail  to  comply  in  all  respects  with  the  rea- 
sonable rules  of  said  party  of  the  first  part  respecting  the 
management  of  said  Boston  Store;  or  shall  wilfully  and  in- 
tentionally so  conduct  the  business  of  his  department  as  to 
detract  from  the  good  reputation  of  the  Boston  Store;  or  shall 
wilfully  and  intentionally  violate  any  of  the  other  covenants, 
promises  or  agreements  herein  contained ;  and  said  party  of 
the  second  part  further  covenants,  promises  and  agrees  that 
m  case  eaid  party  of  the  second  part  shaU  during  said  term 
become  insolvent  or  be  adjudged  a  bankrupt,  or  a  petition  in 
bankruptcy  be  filed  by  him,  or  if  such  corporation  be  ad- 
judged bankrupt,  or  if  a  mortgage  or  a  bill  of  sale  be  exe- 
cuted of  the  merchandise  in  said  department,  said  party  of 
the  second  part  will,  in  either  case,  on  demand  of  said  party 
of  the  first  part  surrender  said  demised  premises  and  cancel 
this  contract  and  thereby  make  the  same  null  and  void,  and 
does  hereby  grant  unto  said  party  of  the  first  part  the  right, 
privily  and  option,  upon  the  happening  of  either  of  said 
events,  to  take  immediate  possession  of  said  premises  and  to 
Vol.  153  —  32 


498         SUPREME  COURT  OF  WISCONSIN.      [Mat 

Milwaukee  Boston  Store  ▼.  Kati,  153  Wis.  492. 

purchase  and  acquire  from  said  party  of  the  second  part,  or 
his  assigns,  all  and  singular  the  merchandise,  furniture,  prop- 
erty and  effects  then  on  hand,  or  any  part  thereof,  belonging 
to  said  department  at  a  valuation  to  be  agreed  upon  by  said 
parties  at  that  time,  or  in  case  of  disagreement,  at  a  price  to 
be  ascertained  by  the  award  of  two  arbitrators,  one  of  whom 
shall  be  chosen  by  said  party  of  the  first  part,  and  one  of 
whom  shall  be  chosen  by  said  party  of  the  second  part,  and  a 
third  if  necessary  to  be  chosen  by  said  two  arbitrators  in  case 
of  their  disagreement,  the  award  or  ascertainment  by  any  two 
of  said  arbitrators  to  be  binding;  it  being  imderstood  that 
said  party  of  the  first  part  may  elect  to  purchase  said  de- 
scribed merchandise  upon  said  ascertained  valuation  if  said 
party  of  the  first  part  shall  see  fit  to,  but  said  party  of  the 
first  part  shall  have  the  right  to  decline  to  make  such  purchase 
and  may  remove  the  proi>erty  of  the  party  of  the  second  part 
from  said  leased  premises  or  from  the  Boston  Store  forthwith 
at  the  cost  and  expense  of  the  said  party  of  the  second  part, 
and  may  store  the  same  at  the  cost  and  risk  of  said  party  of 
the  second  part  in  any  storage  warehouse  in  the  city  of  Mil- 
waukee. 

^^Said  party  of  the  second  part  promises  and  agrees  to  ad- 
vertise continuously  (but  not  necessarily  each  day)  his  mer- 
chandise and  department  in  conjunction  with  the  party  of  the 
first  part  to  the  extent  hereinafter  mentioned  in  all  mediums 
selected  by  the  party  of  the  first  part,  and  agrees  to  advertise 
his  m^erchandise  and  department  in  no  other  manner  without 
the  consent  of  party  of  the  first  part ;  and  further  prondses  and 
agrees  to  expend  during  each  year  no  less  than  three  per  cent  of 
the  gross  sales  of  the  business  of  said  department  for  such  adver- 
tising, both  general  and  special,  including  trading  stamps,  the 
cost  of  which  stamps  is  not  to  exceed  one  half  of  said  three 
per  cent. ;  and  to  allow  said  party  of  the  first  part  to  manage 
and  control  said  advertising  in  all  respects ;  it  being  under- 
stood that  said  party  of  the  second  part  shall  have  advertis- 
ing space  and  location  commensurate  with  the  relative  im- 
portance of  his  department;  and  does  also  agree  to  contribute 
towards  the  expense  and  loss  of  what  is  known  as  ^Charge  Ac- 
count' a  pro  rata  percentage  not  exceeding  five  per  centum 
upon  all  charge  sales  of  said  Boston  Store  made  by  said  party 
of  the  second  part>  it  being  understood  that  said  party  of  the 
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second  part  is  fully  informed  and  recognizes  the  so-caUed 
^Credit  System'  in  force  at  the  Boston  Store,  and  will  make 
no  credit  sales  except  through  said  ^Charge  Account,'  the 
books  of  which  shall,  during  reasonable  hours,  be  open  to  in- 
spection by  said  party  of  the  second  part. 

^'And  said  party  of  the  second  part,  in  consideration  of  the 
premises,  does  hereby  promise,  covenant  and  agree  to  and 
with  said  party  of  the  first  part,  that  during  the  continuance 
of  said  lease  said  party  of  the  second  part  will  pay  to  said 
party  of  the  first  part  a  commission  on  the  gross  sales  made 
by  the  party  of  the  second  part  through  said  department,  as 
follows:  Ten  per  centum  on  the  gross  sales  of  said  depart- 
ment. •  •  • 

^^And  it  is  agreed  by  said  parties  that  all  payments  by  said 
party  of  the  first  part  to  party  of  the  second  part  shall  be  made 
in  cash  in  weekly  instalments  each  week  during  the  term  of 
this  lease,  seventy-five  per  centum  thereof  on  Mondays,  and 
the  remainder  of  said  week's  instalment  after  deducting  the 
amount  of  commissions  and  rental  belonging  to  party  of  the 
first  part  and  all  other  indebtedness  owing  by  second  party ; 
and  said  party  of  the  second  part  agrees  that  all  merchandise 
sold  in  said  department  and  money  received  from  sales  shall 
be  immediately  delivered  to  and  handled  by  the  cashier  of 
the  party  of  the  first  part  to  be  held  as  trust  funds  only  for 
said  party  of  the  second  part,  except  such  sums  as  sh^  be 
deducted  therefrom  for  the  commission  or  other  expense  or 
indebtedness  belonging  to  said  party  of  the  first  part;  the  bal- 
ance of  the  moneys,  after  such  deductions  are  made,  shall  be 
paid  by  the  party  of  the  first  part  in  cash  to  said  party  of  the 
second  part,  during  week  following  such  sales,  during  the 
term  of  this  lease. 

"The  party  of  the  first  part  agrees  to  furnish  said  party  of 
the  second  part  with  cashier,  cash  service,  bundlers,  window 
trimmer  and  janitor  service,  and  further  agrees  to  deliver  all 
goods  sold  by  the  party  of  the  second  part  through  the  regu- 
lar and  customary  delivery  system  in  use  in  said  Boston 
Store,  and  does  further  agree  to  furnish  heat,  light  and  ele- 
vator service  and  power  for  alterations  pertaining  to  said  de- 
partment, without  cost  or  charge  to  said  party  of  the  second 
part 

"It  is  further  understood  and  agreed  that  all  business  of 
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said  department  transacted  by  said  party  of  the  second  part 
shall  be  done  upon  the  above  described  leased  premises  and 
all  deliveries  made  therefrom,  and  shall  be  exclnsivelj  done 
in  the  name  of  the  Boston  Store,  and  that  all  wrapping  paper, 
boxes  and  other  wrappings  deemed  necessary  for  merchnndise 
sold  or  delivered  out  of  this  department  shall  have  the  name 
of  the  Boston  Store  printed  thereon  and  no  other  name  than 
that  of  the  party  of  the  first  part,  the  party  of  the  first  part 
to  furnish  sJl  necessary  wrapping  paper  and  twine,  but  party 
of  the  second  part  is  to  furnish  fdl  necessary  boxes,  and  other 
wrappings  deemed  necessary  by  him,  and  that  all  printing 
done  by  party  of  the  second  part  shall  be  done  in  the  general 
style  adopted  by  the  party  of  the  first  part" 

^^And  said  parties  of  the  first  and  second  part  have  also 
expressly  agreed  that  notwithstanding  the  covenants  herein 
contained  said  party  of  the  first  part  reserves  the  privilege 
and  shall  be  at  liberty  at  all  times  to  open  and  conduct  at  sudi 
place  in  the  Boston  Store  as  it  shall  desire  what  is  known  as 
^Bargain  Sales  Room'  at  which  competing  lines  of  merchan- 
dise may  be  carried  and  sold  for  the  purpose  of  said  'Bargain 
Sales  Room,'  it  being  understood  and  agreed  that  party  of  the 
second  part  shall  have  the  ri^t  to  join  in  the  purchase  and 
sale  of  all  merchandise  pertaining  to  his  department  in  said 
'Bargain  Sales  Room,'  also  to  mf^e  sales  of  merchandise 
therein  from  his  own  department,  it  being  also  understood 
that  in  all  cases  where  second  party  declines  to  join  in  pur- 
chases therefor,  said  party  of  IJie  first  part  may  nevertheless 
make  the  same. 

''It  is  further  agreed  that  the  party  of  the  second  part  shall 
have  the  right  to  use  the  two  windows  east  of  the  main  en- 
trance, as  now  existing  in  the  Boston  Store,  for  display  pur- 
poses at  all  times,  except  that  during  the  period  between  the 
tenth  and  twenty-fifth  days  of  December  in  each  year  the 
party  of  the  second  part  may  use  one  half  of  said  space,  the 
displays  in  said  show  windows  to  be  arranged  by  the  window 
trimmer  to  be  furnished  by  said  party  of  the  first  part,  he 
to  regard  the  reasonable  wishes  of  second  party  in  that 
behalf." 

"And  said  party  of  the  second  part  further  promisee,  cove- 
nants and  agrees  diat  at  the  termination  of  said  lease  by  lapse 
of  time,  or  otherwise,  said  party  of  the  second  part  will 
promptly  and  peaceably  remove  his  merchandise  and  effects 
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from  said  department  and  from  said  Boston  Store,  if  said 
party  of  the  first  part  shall  so  direct,  and  expressly  waives 
and  relinquishes  all  rights  of  a  tenant  holding  over  under  the 
statute,  and  does  further  promise  and  agree  that  he  will  not 
hereafter  hold  out  or  advertise  his  merchandise  as  having  at 
any  time  been  in  a  department  of  the  Boston  Store,  or  that 
said  merchandise,  or  said  party  of  the  second  part,  has  ever 
theretofore  been  connected  with  the  Boston  Store, 

^^It  has  been  also  agreed  that  if  said  first  party  shall  have 
its  present  lease  of  the  Boston  Store  extended  beyond  the  year 
1922,  said  second  party  shall  have  the  right  to  a  like  exten- 
sion of  this  lease  so  as  to  cause  the  same  to  be  in  force  and 
effect  during  said  extended  term  as  though  the  term  origi- 
nally created  hereby  were  identical  therewith. 

'^AU  of  the  provisions  and  premises  herein  contained  shall 
inure  to  the  benefit  of  and  be  binding  upon  said  first  and  seo- 
ond  parties  and  their  respective  successors  or  legal  represen- 
tatives and  the  corporation  to  be  formed  by  party  of  tiie  sec- 
ond part  as  above  provided/' 

The  grounds  of  the  action  alleged  in  the  complaint,  as  sum- 
marized by  plaintiff's  counsel  in  their  brief,  were  that  the  de- 
fendants had  wilfully  and  intentionally  violated  the  con- 
tract, in  that  they  had  wilfully  and  intentionally  failed  to 
comply  ;with  the  reasonable  rules  and  regulations  established 
by  the  plaintiff  for  the  handling  and  delivery  of  merchandise 
sold  through  said  department  and  the  handling  of  the  pro- 
ceeds of  sales  to  insure  the  proper  accounting  and  the  trans- 
action of  the  business  through  the  proper  channels;  and  in 
that  all  of  the  business  of  the  department  had  not  been  done 
exclusively  in  the  name  of  the  plaintiff  in  the  manner  re- 
quired by  the  terms  of  the  agreement  and  the  reasonable  rules 
and  regulations  established  by  the  plaintiff  and  known  to  the 
defendant,  but  that,  in  wilful  and  intentional  violation  of 
the  terms  of  the  contract,  they  had  made  nimierous  sales 
through  the  department,  aggregating  large  sums  of  mcmey, 
which  they  intentionally  and  fraudulently  suppressed  and 
concealed  from  the  knowledge  and  information  of  the  plaintiff, 
and  the  proceeds  of  which  they  wilfully  and  fraudulently 
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omitted  to  turn  over  or  deliver  to  the  plaintiff  or  its  cashier 
to  be  held  in  trust  and  accounted  for  as  provided  by  the  con- 
tract, but  which  they  fraudulently  converted  and  appropri- 
ated to  their  own  use  without  accounting  to  the  plaintiff  for 
the  commissi<ms  which,  under  the  terms  of  the  contract^  were 
the  property  of  the  plaintiff. 

That  by  reason  of  such  wilful  and  intentional  violations  tiie 
plaintiff,  prior  to  the  cmnmencement  of  the  action,  had  duly 
elected  to  terminate  the  contract  and  that  the  same  had  been 
duly  terminated  in  accordance  with  the  terms  thereof.  That 
the  plaintiff  had  an  interest  in  the  business  of  all  the  depart- 
ments of  the  store,  all  of  which  was  required  to  be  conducted 
exclusively  in  its  trade  name,  and  that  as  the  proprietor  of 
said  store  it  had,  through  such  departments,  including  the 
department  conducted  by  the  defendants,  built  up  a  large  and 
valuable  patronage  in  the  city  of  Milwaukee  and  elsewhere 
throughout  the  state,  the  good  will  of  which  was  the  prop- 
erty of  the  plaintiff  and  of  great  value;  that  to  avoid  the  sac- 
rifice of  such  good  will  and  irreparable  loss  to  the  plaintiff  it 
was  necessary  that  the  business  of  such  departments,  includ- 
ing that  which  had  been  conducted  by  the  defendants,  should 
be  continued  without  substantial  interruption,  and  to  that  end 
it  was  necessary  that  the  provision  of  the  contract  authorizing 
the  plaintiff  to  purchase  the  stock  and  fixtures  on  hand  should 
be  specifically  enforced.  That  notwithstanding  the  premises 
and  the  termination  of  the  contract  the  defendants  had  re- 
fused to  vacate  the  department,  but  had  persisted  in  the  oc- 
cupation thereof  with  their  furniture,  fixtures,  and  stock  of 
merchandise,  but  that  such  occupation  by  them  since  the  ter- 
mination of  the  contract  had  been  and  was  without  the  con- 
sent of  the  plaintiff  and  wrongful,  and  that  because  of  such 
wrongful  refusal  to  surrender  to  the  plaintiff  the  use  and  oc- 
cupation of  said  department  it  was  compelled  under  protest 
to  continue  to  transact  the  business  thereof  through  the  de- 
fendants until  its  ri^ts  in  the  premises  could  be  enforced  by 
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the  court  That  the  defendants  had  not  kept  or  preserved 
any  proper  or  accurate  account  of  the  sales  made  through 
said  department  and  not  reported  or  accounted  for  to  the 
plaintiff,  and  had  destroyed  many  of  their  books  of  account 
and  other  records  in  which,  as  claimed  by  them,  the  trans- 
actions had  been  recorded,  by  reason  of  which  and  the  falsi- 
fication of  such  books  and  accounts  in  relation  to  said  trans- 
actions as  had  been  preserved,  and  because  the  facts  and 
details  in  relation  to  the  transactions  were  wholly  within  the 
knowledge  of  the  defendants,  the  plaintiff  was  unable  to  state 
the  amoimt  thereof,  and  that  an  intricate  and  difficult  ao^ 
counting  would  be  required. 

The  prayer  for  relief  was  that  a  receiver  be  appointed  to 
take  charge  of  the  department  pending  the  determination  of 
the  action  to  conserve  the  business  and  good  will  thereof  for 
the  benefit  of  the  plaintiff  imder  such  directions  of  the  court 
as  regards  the  conservation  and  distribution  of  the  proceeds 
of  sales  as  should  be  deemed  just  and  equitable ;  that  the  pro- 
vision of  the  contract  giving  the  plaintiff  the  right  to  purchase 
the  stock  and  fixtures  in  the  contingency  which  had  happened 
be  specifically  enforced,  and  that  the  defendants  be  enjoined 
from  interfering  with  the  business  or  with  the  possession  of 
said  department  by  the  plaintiff,  subject  to  such  rights  as 
might  be  conferred  on  the  receiver;  that  an  accounting  be 
had,  to  determine  the  amount  of  the  sales  upon  which  no  com- 
missions were  received  by  the  plaintiff,  and  that  the  defend- 
ants be  ordered  and  adjudged  to  pay  the  amount  with  inter- 
est found  to  be  due  on  such  accoimting;  that  Ihe  cancellation 
and  termination  of  said  agreement  and  lease  made  by  the  no- 
tice as  alleged  in  the  complaint  be  confirmed  and  said  agree- 
ment and  lease  declared  to  have  been  terminated  and  can- 
celed ;  that  it  be  adjudged  and  decreed,  in  view  of  the  cancel- 
lation of  the  contract,  that  the  plaintiff  is  entitled,  as 
against  the  defendants  or  either  of  them,  their  agents,  serv- 
ants, or  employees,  to  the  possession  of  the  premises,  and  that 
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they  be  ordered  and  adjudged  to  quit  and  surrender  the  same 
to  the  plaintiff  and  be  permanently  and  forever  enjoined  from 
interfering  with  the  possession  thereof  by  the  plaintiff,  and 
that  the  plaintiff  have  and  recover  fnnn  the  defendants  the 
damages  to  which  it  is  legally  and  equitably  entitled  by  reason 
of  the  wrongful  withholding  of  the  possession  of  said  prem- 
ises by  the  defendants  since  the  termination  of  the  contract^ 
and  for  general  relief. 

That  part  of  plaintiff's  prayer  for  relief  seeking  a  decree 
for  specific  performance  in  relation  to  the  purchase  of  the 
stock  was  withdrawn  upon  the  trial  and  is  not  insisted  upon 
on  this  appeal 

The  defendants'  answer  denied,  generally,  the  legal  effect 
of  the  steps  taken  by  the  plaintiff  to  terminate  the  contract; 
denied  that  the  sales  not  reported  or  accounted  for  were  sales 
within  the  terms  of  the  lease,  or,  if  they  were  within  its  terms, 
denied  that  the  violation  of  the  contract  in  respect  thereof  was 
wilful  and  intentional,  and  alleged  that  the  plaintiff  had 
waived  the  groimds  of  the  forfeiture  relied  on  in  the  com- 
plaint by  continuing  the  business  after  notice  of  the  violation 
of  the  contract  It  further  allied  that  plaintiff  had  fraudu- 
lenUy  overcharged  them  on  certain  accounts  under  Ihe  contract, 
by  reason  whereof  it  did  not  come  into  a  court  of  equi^  with 
clean  hands  and  was  not  entitled  to  the  relief  prayed  for  in 
the  complaint. 

The  cause  of  action  asserted  in  the  first  counterclaim  was, 
in  substance,  that  the  plaintiff  had  received  various  rebates 
from  newspapers  on  account  of  advertising  which  should  have 
been  distributed  among  the  departments,  but  which  it  had 
fraudulently  retained;  that  it  had  fraudulently  retained  a 
large  sum  on  the  trading-stamp  account  in  excess  of  the  cost 
of  the  stamps  which  it  was  entitled  to  retain,  and  as  a  result 
of  the  payment  of  five  per  cent,  on  all  charge  sales  by  the  vari- 
ous departments  a  large  surplus  was  accumulated  which  should 
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have  been  distributed,  but  whioh  the  plaintiff  had  fraudu- 
lently appropriated  to  its  own  use. 

Plaintiff^s  notice,  dated  September  30,  1911,  served  Oc- 
tober 2, 1911,  was  as  follows: 

"You  will  take  notice  that  you  have  wilfully  and  inten- 
tionally violated  the  oovenants,  promises  and  agreements  on 
your  part  contained  in  the  contract  and  lease  under  which  you 
hold  and  occupy  the  cloak,  suit,  millinery  and  waist  depart^ 
ment  of  the  Milwaukee  Boston  Store  in  that  you  have  per- 
sistently failed  to  report  to  the  MUtva/ukee  Boston  Store  sales 
made  by  you  in  said  department  or  to  account  to  the  MUwa/ur 
kee  Boston  Store  for  commissions  to  which  it  was  entitled  on 
such  sales. 

"You  are  further  notified  that  the  MUwaukee  Boston  Store 
elects  to  terminate  and  cancel  said  contract  and  lease  which 
was  entered  into  between  Milwaukee  Boston  Store  and  said 
Herman  Kate  and  bears  date  the  7th  day  of  September,  1906, 
and  hereby  demands  that  you  forthwiUi  quit  and  surrender 
up  the  same  to  the  Milwaukee  Boston  Store,  and  the  said  MH- 
waukee  Boston  Store  hereby  offers  to  purchase  and  acquire 
all  the  merchandise,  furniture,  property  and  effects  belonging 
to  you  and  on  hand  in  said  department  at  a  valuation  to  be 
agreed  upon  by  the  parties  or  at  a  price  to  be  ascertained  by 
arbitration  in  the  manner  provided  for  in  said  contract  and 
lease. 

^TTou  are  further  notified  that  in  the  event  of  your  failure 
to  80  vacate  and  surrender  possession  of  said  premises  on  or 
before  the  7th  day  of  October,  1911,  the  Milwaukee  Boston 
Store  will  proceed  to  enforce  its  ri^ts  to  the  possession  of 
said  premises  and  its  ri^t  to  acquire  said  merchandise,  furni- 
ture, property  and  effects  in  accordance  with  the  provisions 
of  said  contract  and  to  an  accounting  for  the  commissions  to 
which  it  is  entitled  from  all  sales  heretofore  made  by  you  and 
not  reported  or  upon  which  the  commissions  provided  for  in 
said  contract  have  not  been  paid. 

'TJntil  your  vacation  and  surrender  of  the  premises  as 
herein  required,  to  avoid  irreparable  loss  to  either  party,  we 
will  at  your  option  or  until  further  notice  from  us  continue 
to  transact  the  business  of  the  department  in  the  manner  in 
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which  it  has  heretofore  been  transacted  by  us,  without  preju- 
dice, however,  to  our  right  to  insist  upon  the  forfeiture  of 
jour  rights  under  said  contract  and  lease." 

The  defendants'  answer  thereto,  dated  October  2,  1911, 
read: 

^^In  answer  to  jour  demand  and  notice  to  quit,  we  have  to 
saj  that  we  have  referred  the  same  to  our  attomejs,  Mr.  Hojt 
and  Mr.  Glicksman,  submitting  the  whole  matter  to  th^n. 
We  are  advised  bj  them  that  jour  claimed  right  to  terminate 
our  lease  is  whoUj  without  foundation.  We  therefore  refuse 
to  comply  with  jour  demand  and  herebj  notif  j  jou  that  we 
shall  continue  to  occupj  the  premises  covered  bj  our  lease, 
and  we  demand  that  jou  continue  to  perform  the  duties  im- 
posed upon  JOU  thereunder.'' 

The  final  notice  served  bj  plaintiff  on  defendants,  dated 
October  4,  1911,  was  as  follows: 

"In  view  of  jour  positive  refusal  to  complj  with  the  no- 
tice and  demand  heretofore  served  upon  jou  to  vacate  and  sur- 
render the  possession  of  the  department  of  the  Milwaukee 
Boston  Store  heretofore  held  and  occupied  bj  jou,  confirming 
said  notice  heretofore  served  upon  jou,  jou  are  further  noti- 
fied that  pending  the  determination  of  the  action  which  has 
been  begun  to  enforce  the  ri^ts  of  the  Milwaukee  Boston 
Store  in  the  premises  all  goods  sold  bj  jou  from  said  depart- 
ment and  delivered  to  us  will  be  accounted  for  and  handled 
bj  us  and  the  business  of  said  department,  regardless  of  the 
contract  which  has  been  terminated,  will  be  conducted  on  our 
part  substantiallj  as  heretofore,  except  that  we  shall  apply  to 
the  court  as  soon  as  practicable  for  an  order  authorizing  the 
deposit,  until  the  surrender  bj  jou  of  said  department,  of 
the  proceeds  of  such  sales  or  so  much  thereof  as  maj  be  suffi- 
cie^nt  to  indemnif  j  us  against  loss  or  damage  sustained  bj  us 
and  which  maj  hereafter  be  sustained  bj  reason  of  jour  un- 
lawful withtolding  from  us  of  the  possession  of  said  depart- 
ment to  which  we  are  now  entitled.  And  in  the  meantime 
and  xmtil  such  order  shall  be  made  the  percentages  of  the  pro- 
ceeds of  sales  which  we  shall  retain  as  heretofore  will  be  ap- 
plied on  account  of  such  loss  and  damage." 
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The  court  found  as  facts: 

"1.  That  the  defendant  Herman  Kaiz  from  May  1,  1907, 
to  May  17,  1907,  and  thereafter  the  defendant  Milwaukee 
Apparel  Company,  a  corporation,  of  which  the  said  Katz  was 
president  and  principal  manager,  from  May  17,  1907,  to 
October  2,  1911,  operated  certain  departments  in  the  plaint- 
ifPe  department  store  known  as  the  Boston  Store  in  the  city 
of  Milwaukee  imder  and  pursuant  to  the  provisions  of  that 
certain  contract  and  lease,  a  copy  of  which  is  attached  to  the 
plaintiff's  complaint  and  marked  Exhibit  A. 

"2.  That  on  October  2,  1911,  the  plaintiff  served  on  the 
defendants  a  certain  written  notice,  stating  among  other 
things  that  the  plaintiff  elected  to  cancel  and  terminate  said 
contract  and  lease  and  demanding  that  the  defendants  sur- 
render possession  of  the  premises  occupied  thereunder,  a  copy 
of  which  notice  is  annexed  to  the  defendants'  answer  and 
marked  Schedule  1;  that  the  defendants  refused  to  comply 
with  said  notice  and  demand  and,  since  October  2,  1911,  to 
the  time  of  the  trial,  the  defendant  Milwaxjikee  Apparel  Comr 
pany  continued  in  possession  of  said  premises  and  operated 
the  said  departments  previously  operated  by  it,  and  during 
said  time  both  the  defendant  company  and  the  plaintiff  con- 
tinued to  transact  business  with  each  other  in  the  same  manner 
as  business  had  theretofore  been  transacted  between  them,  and 
in  general,  in  substantially  the  same  manner  as  is  provided 
by  the  terms  of  said  contract  and  lease. 

"3.  That  during  the  time  covered  by  said  lease  the  major 
portion  of  the  departments  in  said  store  were  owned  and  oper- 
ated by  the  Herzfeld-Phillipson  Company,  a  corporation, 
which  also  owned  all  the  capital  stock  of  the  plaintiff  corpora- 
tion ;  that  both  of  said  corporations  were  under  the  same  gen- 
eral management;  that  in  several  of  the  dealings  and  trans- 
actions with  the  defendants  under  said  lease,  the  business  of 
the  lessor  was  conducted  in  the  name  of  said  Herzfeld-Phil- 
lipson Company,  but  during  all  of  said  time  the  plaintiff,  Mil- 
wayJcee  Boston  Store,  was  the  ovmer  of  said  lease  as  lessor 
and  was  also  the  owner  as  lessee  of  a  certain  other  lease  of  the 
entire  Boston  Store  formerly  made  by  the  John  Plankinton 
estate  to  one  Julius  Simon,  and  assigned  by  said  Simon  to 
the  plaintiff;  that  the  plaintiff  is  the  real  party  in  interest 
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herein,  and  that  in  all  the  dealings  and  transactioins  between 
the  parties  hereto  under  said  contract  and  lease,  the  said  deal- 
ings  and  transactions  of  the  Herzfeld-Phillipflon  Company 
were  performed  as  the  agent  of  the  plaintiff  and  ahonld  be 
considered  as  acts  performed  by  the  plaintiff. 

^^4.  That  the  defendants  during  the  time  they  respectively 
operated  said  departmaits  as  aforesaid,  and  between  May  1^ 
1907,  and  January  31,  1911,  without  the  knowledge  or  con- 
sent of  the  plaintiff  and  in  violation  of  the  provisions  of  said 
contract  and  lease,  sold  merchandise  to  stockholders  of  die 
defendant  company  and  to  clerks  and  friends  of  the  defend- 
ants at  about  the  cost  price  thereof  without  reporting  said 
sales  to  the  plaintiff  and  without  accounting  to  the  plaintiff 
for  the  proceeds  thereof,  or  commissions  or  rentals  due  the 
plaintiff  thereon,  which  said  sales  amount  to  $19,761.53. 

^'6.  That  of  the  sales  so  made  $19,730.27  thereof  was  made 
prior  to  May  31,  1910,  and  the  violation  of  the  provisions  oi 
said  contract  and  lease  by  the  defendant  in  respect  ther^o 
was  wilful  and  intentional  on  the  part  of  the  defendants. 
The  balance  of  said  sale,  amounting  to  $31.26,  was  made 
after  May  31,  1910,  without  any  wilful  or  intentional  viola- 
tion of  any  of  the  provisions  of  said  contract  and  lease. 

'^6.  That  there  is  due  to  the  plaintiff  from  the  defendants 
as  rental  under  said  lease  a  commission  of  ten  per  cent  of 
the  amoimt  of  said  sales,  said  commission  amounting  to 
$1,976.15  principal  and  $362.22  interest  thereon,  from  the 
date  of  said  sales  to  the  time  of  the  commencement  of  this 
action,  amounting  in  all  to  the  sum  of  $2,338.37. 

"7.  That  on  September  16,  1911,  the  defendants  informed 
the  plaintiff  of  the  fact  that  said  sales  had  been  made  without 
being  reported  and  without  commissions  paid  thereon,  and 
generally,  of  the  nature  of  the  transaction,  but  not  of  the 
amount  thereof,  and  on  September  29,  1911,  the  defendants 
furnished  the  plaintiff  with  full  and  reasonably  accurate  in- 
formation as  to  the  nature  and  amoimt  of  said  transactions. 

"8.  That  the  plaintiff  after  being  informed  of  the  viola- 
tions of  said  contract  and  lease  on  the  part  of  the  defendants, 
by  its  acts,  statements  and  conduct  at  various  times  from 
September  15,  1911,  to  October  2,  1911,  and  also  at  various 
times  after  October  2,  1911,  and  after  the  commencement  of 
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this  action,  elected  to  waive  and  did  waive  any  right  it  had 
to  declare  a  forfeiture  of  said  contract  and  lease,  and  during 
said  time  treated  said  contract  and  lease  as  being  in  full  force 
and  effect. 

^'9.  That  the  def aidants  at  large  expense  built  up  a  val- 
uable trade  and  business  in  the  departments  of  said  store 
operated  by  them;  that  said  plaintiff  between  May  1,  1907, 
and  the  time  of  the  commencement  of  this  action,  collected 
and  retained  out  of  money  in  its  hands  belonging  to  the  de- 
fendant company,  krge  amounts  in  excess  of  what  it  was  en- 
titled to  retain  under  its  contract,  said  money  being  retained 
on  three  accounts  or  branches  of  business  carried  on  under 
said  contract,  known  as  Newspaper  Advertising,  Charge  Ac- 
count, and  Trading  Stamp  A<XM)imt;  that  the  said  lease  is  of 
great  value  to  the  defendants ;  that  the  plaintiff's  loss  on  ac- 
count of  the  breach  of  said  lease  by  the  defendants  is  subject 
to  computation  in  money  damages,  and  that  under  the  circum- 
stances disclosed  by  the  evidence  it  would  be  inequitable  to 
permit  the  plaintiff  to  enforce  a  forfeiture  of  said  lease,  and 
the  defendants,  notwithstanding  their  breach  of  the  contract, 
should  be  relieved  from  the  grounds  of  such  forfeiture  by  the 
payment  or  crediting  to  the  plaintiff  of  the  amount  of  said 
money  damages. 

"10.  That  from  May  1, 1907,  to  October  3,  1911,  the  time 
of  the  commencement  of  this  action,  the  defendants  ordered 
through  the  plaintiff  certain  newspaper  advertising  of  defend- 
ants' departments  in  said  store;  that  plaintiff  procured  said 
advertising  to  be  done  and  paid  the  newspaper  proprietors 
therefor;  that  some  of  said  advertisements  so  made  in  said 
newspapers  were  special  advertisements  and  included  only 
the  defendants'  departments  in  said  store,  and  others  were 
general  and  included  the  defendants'  departments  and  also 
many  other  departments  therein  under  one  head  reading  'Bos- 
ton Store/  the  heading  was  followed  by  some  general  editorial 
matter  and  then  the  space  in  the  advertisements  was  allotted 
specially  to  the  different  departments,  and  the  plaintiff  then 
apportioned  the  expense  of  these  general  advertisements  by 
the  measurement  of  the  space  devoted  specially  to  each  depart- 
ment and  collected  from  the  defendants  and  other  department 
owners  the  cost  of  their  special  advertisements  and  the  cost 
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of  their  proportionate  share  of  the  general  advertisements 
based  upon  such  measurements.  Weekly  statements  of  this 
cost  were  rendered  by  the  plaintiff  and  measurements  w^e 
checked  over  and  verified  by  the  defendants,  and  settlements 
were  made  on  that  basis  from  time  to  time  during  said  period. 
In  these  statements  and  settlements  nothing  was  included  for 
the  expense  of  the  space  in  the  general  advertisements  covered 
by  the  name  plate  or  by  the  general  editorial  matter.  The 
amount  so  paid  by  the  defendants  for  newspaper  advertising 
during  said  time  was  $51,897.51,  which  was  a  little  over  two 
and  four-tenths  per  cent  of  their  gross  sales.  In  these  weekly 
statements  the  charge  for  newspaper  advertising  was  desig- 
nated as  Advertising.  These  statements  also  included  a  charge 
called  Oeneral  Advertising,  which  was  always  charged  to  the 
defendant  company  at  the  rate  of  one  and  one-half  per  cent 
of  its  gross  sales  for  the  time  covered  by  the  statement.  This 
charge  the  defendants  imderstood  to  mean  a  charge  for  the 
cost  of  the  proportion  of  the  trading  stamps  furnished  by  the 
plaintiff  for  the  defendants'  departments.  The  evidence  on 
defendants'  behalf  is  to  the  effect  that  the  plaintiff  repre- 
sented that  the  cost  of  trading  stamps  always  equaled  or  ex- 
ceeded one  and  one-half  per  cent  of  the  gross  sales.  I  find 
that  such  representations  were  made  and  that  the  defendants 
were  justified  in  believing  that  the  charge  of  one  and  one-half 
per  cent,  meant  a  charge  for  the  trading  stamps,  the  cost  of 
which  was  represented  to  equal  or  exceed  that  amount 
Under  the  conditions  existing  tliere  was  no  other  justification 
under  the  contract  for  a  charge  of  one  and  one-half  per  cait 
of  the  gross  sales.  During  said  time  the  plaintiff  retained 
from  the  proceeds  of  the  sales  in  defendants'  departments  an 
amoimt  equal  to  five  per  cent,  of  the  defendants'  credit  sales, 
and  represented  to  the  defendants  that  such  charge  did  not 
exceed  the  cost  of  conducting  the  Credit  System  mentioned 
in  the  contract  Before  this  action  was  commenced  the 
plaintiff  never  rendered  to  the  defendants  any  statement  of 
the  cost  of  trading  stamps  or  of  the  cost  of  conducting  the 
Credit  System,  and  no  settlement  was  ever  made  between  the 
parties  of  said  accoimt 

*'ll.  That  between  May  1, 1907,  and  October  3, 1911,  the 
plaintiff  collected  from  the  defendant  company  an  excessive 
amount  for  the  cost  of  trading  stamps;  that  ihe  true  condi- 
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tion  of  said  account  during  said  period  and  the  balance  due 
the  defendant  company  thereon  is  as  follows : 

To  amounts  collected  bj  the  plaintiff  from  various  de- 
IMirtments  on  the  basis  of  one  and  one-half  per  cent 
of  sales $158,537  41 

To  amount  collected  by  plaintiff  for  double  trading 
stampe   11»017  33 

To  deductions  allowed  plaintiff  on  cost  of  stamps 15»004  10 

PUintirs   total   receipts $184,558  84 

By  cost  of  trading  stampe  in  entire  store, 

not  including  deductions $148,582  74 

By  plaintiff's  cost  for  advertising  stamps. .        2,638  26 
By  salary  of  clerks  in  disbursing  stampe. .        8,107  99 

Plaintiff's  toUl  expenses $154,328  99    $154,328  99 

To  balance $80,229  85 

''That  during  said  time  the  total  sales  in  said  store 
amounted  to  $10,569,160.93  and  that  during  said  time  the 
total  sales  of  the  defendants'  departments  in  said  store 
amounted  to  $2,188|185.97 ;  that  under  the  evidence  in  this 
case  the  proportionate  share  of  the  excessive  charge  for  trad- 
ing stamps  to  which  the  defendant  company  is  entitled  is 
20.7  per  cent  of  said  sum  of  $30,229.85,  which  amounts  to 
$6,257.57. 

"12.  That  prior  to  October  3,  1911,  the  plaintiff  accumu- 
lated out  of  the  money  derived  from  the  charge  of  five  per 
cent,  on  the  credit  sales  in  said  store  a  fund  more  than  suffi- 
cient to  pay  the  expenses  of  said  Credit  System ;  that  prior  to 
said  date  excessive  charges  for  salaries  to  the  amount  of 
$5,000  were  made  and  deducted  from  said  fund;  that  on 
January  31,  1911,  $9,190.43,  the  then  credit  balance  of  said 
fund  as  it  then  appeared  on  plaintiff's  books,  was  transferred 
On  said  books  to  a  certain  other  accoimt  referred  to  as  a  re- 
serve account  to  cover  bad  debts,  which  transfer  was  a  mere 
matter  of  bookkeeping  and  in  no  manner  changed  the  rights 
OP  liabilities  of  the  parties;  that  on  January  31,  1911,  there 
was  charged  to  said  account  the  sum  of  $1,350  as  rent  from 
August  1,  1910,  to  August  1,  1911,  of  the  part  of  the  store 
used  by  clerks  in  conducting  the  credit  business,  at  the  rate 
of  $1.50  per  square  foot  for  floor  space;  that  the  cost  to  the 
plaintiff  for  rent,  light,  heat,  power  and  janitor  service  in 
said  store  was  about  $24.81  per  square  foot,  and  this  charge 
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was  excessive  as  to  the  rate  thereof,  but  as  no  rent  charge  had 
theretofore  been  made  for  said  purpose,  I  do  not  find  the 
charge  to  be  excessive  for  the  entire  period  for  which  such 
space  was  used  in  conducting  said  business ;  that  the  credit 
Imlance  of  said  charge  account  on  plaintiff's  books  on  Oo* 
tober  1,  1911,  was  $2,807.61 ;  that  the  proportionate  amount 
of  said  fund  which  was  contributed  by  the  defendant  company 
and  to  which  said  defendant  is  entitled  on  a  distribution 
thereof,  is  27  per  cent  thereof ;  that  considering  the  history 
of  said  account,  the  percentage  of  recoveries  made  from  time 
to  time  from  debts  charged  to  profit  and  lose,  the  manner  in 
which  said  fund  has  been  accumulating,  and  all  other  evi- 
dence on  the  subject,  I  find  that  $2,000  of  said  fund  is  a  rea- 
sonable amount  to  retain  therein  and  reasonably  sufficient  to 
cover  all  losses  which  said  account  will  probably  sustain  in  the 
future  over  its  receipts ;  that  the  parties  by  their  contract  did 
not  contemplate  that  said  fund  should  be  allowed  to  accumu- 
late to  an  amount  sufficient  to  equal  all  outstanding  credit  ac- 
counts or  all  possible  future  losses,  nor  did  they  contemplate 
that  the  entire  credit  balance  should  be  distributed  whenever 
a  small  credit  balance  happened  to  exist ;  that  all  of  said  fund 
in  excess  of  $2,000  should  be  distributed  to  the  parties  en- 
titled thereto;  that  the  amount  thereof  due  the  defendant 
company  is  as  follows : 

Balance  transferred  to  Reserve  Account  January  31,  1911    $9,190  4^ 

Excessive  charge  for  salary 5,000  00 

Balance  of  account  on  books  October  1,  1911 2,807  61 

Credit  balance  of  fund  October  1,  1911 $16,998  04 

Reserved  to  cover  losses 2,000  00 

Balance  to  be  distributed $14,998  04 

Amount  due  defendant  company,  twenty-seven  per  cent    $4,049  47 

"13.  That  the  plaintiff  between  January,  1909,  and  Sep- 
tember, 1911,  was  allowed  on  its  expenses  for  newspaper  ad- 
vertising by  the  Journal  Company  a  discount  of  two  per  c^nt, 
of  the  face  of  its  bills,  which  discount  amounted  to  $1,520.13, 
and  between  July  6,  1909,  and  May  16,  1910,  the  plaintiff 
received  from  the  Evening  Wisconsin  Company  money 
amounting  to  $3,411.40  as  a  deduction  on  its  advertising 
bills  because  of  the  fact  that  said  newspaper  had  charged 
plaintiff  for  advertising  an  amount  in  excess  of  what  it  had 
charged  one  of  plaintiff's  competitors  for  like  service;  that 
the  plaintiff  collected  from  the  defendant  company,  vnthout 
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its  knowing  of  said  facts,  the  full  amount  of  the  bills  ren- 
dered for  advertising  chargeable  to  it  without  making  any  al- 
lowance for  said  discounts  and  deductions ;  that  said  charges 
were  excessive,  and  there  is  due  from  the  plaintiff  to  the  de- 
fendant company  as  its  proportionate  share  of  said  amounts 
so  recovered  by  the  plaintiff,  eighteen  per  cent,  thereof, 
amounting  to  the  sum  of  $887.67. 

^^14.  That  the  defendants  offered  no  proof  to  sustain  the 
allegations  of  their  second,  third  or  fourth  counterclaims^  and 
said  counterclaims  are  unproven  and  untrue.^' 

As  conclusions  of  law  the  court  found: 

"1.  That  the  plaintiff  is  not  entitled  to  any  Judgment  en- 
forcing a  forfeiture  of  the  contract  or  ratifying  any  attempted 
forfeiture  thereof,  or  for  a  recovery  of  possession  of  the  leased 
premises. 

'^2.  That  the  weekly  settlements  made  for  newspaper  ad- 
vertising preclude  the  plaintiff  from  recovering  from  the  de- 
fendants any  amount  on  account  of  the  proportionate  cost  of 
the  space  occupied  by  the  name  plate  and  editorial  matter  in- 
cluded in  the  general  newspaper  advertisements,  even  if  such 
charge  would  otherwise  have  been  proper. 

^'8.  That  there  is  due  the  defendant  company : 

As  per  finding  No.  11 $6,267  67 

As  per  finding  No.  12 4,049  47 

As  per  finding  No.  13 887  67 

Amounting  to $11,194  71 

Less  amount  due  plaintiff  of 2,388  37 

• 

Leaving  a  balance  due  the  defendant  company    $8,866  34 

'Tor  which  amount  of  $8,856.34,  with  interest  thereon 
from  October  3, 1911,  at  six  per  cent,  per  annum,  the  defend- 
ant company  is  entitled  to  judgment  against  the  plaintiff,  to- 
gether with  the  defendants'  costs  in  this  action^  to  be  taxed." 

Judgment  in  conformity  with  the  findings  of  fact  and  con- 
clusions of  law  was  duly  entered.  The  plaintiff  appealed 
from  the  entire  judgment  which  denied  the  relief  asked  for 
in  the  complaint  and  which  gave  the  defendants  judgment  in 
the  sum  of  $9,796.79.  The  defendants  appealed  from  the 
judgment  in  their  favor  in  so  far  as  it  failed  to  give  them  a 
larger  amount,  to  wit,  the  sum  of  $13,615.45. 
Vol.  153  —  33 
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For  the  plaintiff  there  were  briefs  by  Flanders,  Bottvm, 
Fawsett  &  Botttun,  attorneys,  and  Charles  F.  Fawsett,  James 
0.  Fhmders,  and  Oeorge  P.  MiUer,  of  counsel,  and  a  separate 
brief  in  reply  by  George  P.  MiUer,  of  counsel,  and  oral  argu- 
ment by  Mr.  Fawsett  and  Mr.  MiUer.    They  contended,  inter 
alia,  that  by  the  service  of  the  notice  on  October  2d  the  plaint- 
iff in  unequivocal  terms  elected  to  terminate  the  contract, 
and  the  demand  for  possession  contained  therein  was  equiva- 
lent in  law  to  a  re-entry.     Mash  v.  Bloom,  188  Wis.  646,  652, 
663, 114  N.  W.  467 ;  Harmon  v.  PohU  (Ind.)  92  N.  E.  119 ; 
Alexaaider  v.  Hodges,  41  Mich.  691,  694,  3  N.  W.  187 ;  John- 
son V.  Electric  P.  A.  Co.  (Iowa)  180  N.  W.  807 ;  Jones  v. 
Carter,  16  M.  &  W.  718 ;  Dams  v.  Moss,  38  Pa.  St  346 ;  Bay 
V.  Western  Pa.  N.  G.  Co.  138  Pa.  St.  676,  20  AtL  1065 ; 
Sheaffer  v.  Sheaffer,  37  Pa.  St  625 ;  Hamilton  v.  Elliott,  6 
S.  &  R.  375.     The  acceptance  of  rent  after  a  forfeiture  has 
actually  been  declared  and  perfected  by  a  re-entry  or  its  legal 
equivalent,  or  after  action  for  recovery  of  possession,  is  not 
a  waiver.     24  Cyc.  1363;  18  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.)  387;  Cleve  v.  Mazzoni  (Ky.  App.)  45  S.  W.  88; 
Jones  V.  CaHer,  15  M.  4;  W.  718,  726 ;  Schlitz  B.  Co.  v.  Niel- 
sen, 77  Neb.  868, 110  N.  W.  746,  8  L.  R.  A.  w.  s.  494j  Croft 
V.  Ltmley,  6  H.  L.  Cas.  672,  713,  744,  746.     To  allw  the 
defendants  to  prevail  on  the  ground  of  a  waiver  under  the 
circumstances  would  be  to  permit  them  to  take  advantage  of 
their  own  wrong.     In  such  a  case,  the  rule  that  ''the  burden 
of  proof  is  upon  the  party  claiming  tiie  waiver**  should  be 
strictly  applied  and  enforced.     40  Cyc-  269.     The  contract 
by  its  terms  (paragraphs  8,  17)  clearly  contemplated  that, 
upon  its  termination  either  by  forfeiture  or  lapse  of  time,  the 
business,  pending  the  transfer  of  possession  by  the  defend- 
ants, should  be  continued  without  interruption.     The  court 
should  have  put  an  end  to  the  contract  and  wound  up  the  af- 
fairs of  the  parties  by  the  mutual  accounting  asked  for,  even 
if  there  had  been  no  express  provision  for  the  termination  of 
the  contract     30  Cyc  656,  657;  Singer  v.  Heller,  40  Wis. 
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644  547  J  Wood  v.  Beath,  23  Wis.  254 ;  Adams  v.  ShewaUer, 
139  Ind.  178,  38  N.  E.  607;  Barnes  v.  Jones,  91  Ind.  161, 
165,  166;  Fogg  v.  Johnston,  27  Ala.  432,  62  Am.  Dec  771; 
Bruce  v.  Boss,  18  La.  341 ;  Seighortner  v.  Weissenbom,  20 
N.  J.  Eq.  172 ;  Fkmmer  v.  Oreen,  47  N.  T.  Super.  Ct  538. 
For  the  defendants  there  were  briefs  by  Frank  M.  Hoyt, 
attorney,  and  Thomas  M.  Kearney  and  Olichsman,  Gold  & 
Corrigan,  of  counsel,  and  oral  argument  by  Mr.  Hoyt,  Mr. 
GlicJcsman,  and  Mr.  Kearney.  They  argued,  among  other 
things,  that  the  plaintifPs  conduct  effected  a  complete  waiver 
of  the  forfeiture.  Any  act  in  a£Srmance  of  a  contract  by  the 
party  entitled  to  forfeit  or  rescind  constitutes  a  waiver  of 
that  right  Oomber  v.  Hackett,  6  Wis.  323,  324;  JoUy  v. 
Single,  16  Wis.  280,  290;  24  Cyc  1360,  1361;  Conger  v. 
Duryee,  90  N.  Y.  694;  Collins  v.  Hasbrouch,  56  N.  Y.  167; 
Ooodright  v.  Davids,  Cowp.  803;  Webster  v.  Nichols,  104 
IlL  160;  Levy  v.  Blackmore  (N.  J.  Eq.)  67  AtL  1022; 
Bridges  v.  Longman,  24  Beav.  27;  Waison  v.  Fletcher,  49 
IlL  498 ;  Camp  v.  Ptdver,  6  Barb.  91 ;  Clarke  v.  Cummings, 
5  Barb.  339 ;  Bowling  v.  Crook,  104  Ala.  130, 16  South.  131, 
132 ;  Brooks  v.  Rodgers,  99  Ala.  433,  12  South.  61 ;  LUtU 
Bock  0.  Co.  V.  Shall,  59  Ark.  406,  27  S.  W.  662;  Smith  v. 
Edgewood  C.  Club,  19  R.  I.  628,  36  AtL  884 ;  Doe  v.  Meux, 
4  B.  &  C.  606,  10  Eng.  Com.  Law,  417,  16  Eng.  RuL  Cas. 
760 ;  Doe  v.  Lewis,  6  A.  &  E.  277,  31  Eng.  Com.  Law,  333 ; 
Dendy  v.  Nichol,  4  C.  B.  n.  s.  376,  93  Eng.  Com.  Law,  376, 
381,  16  Eng.  RuL  Cas.  783 ;  Crouch  v.  W.,  St.  L.  it  P.  B. 
Co.  22  Mo.  App.  315 ;  Ward  v.  Day,  4  B.  &  S.  337,  6  B.  & 
S.  359,  33  L.  J.  Q.  B.  254;  Rump  v.  Schwartz,  56  Iowa,  611, 
10  N.  W.  99 ;  Deyoe  v.  Jamison,  33  Mich.  94 ;  McKUdoe's 
Exr  V.  Darracott,  13  Gratt  278 ;  E.  H.  Powers  S.  Co.  v.  Odd 
Fellows  Hall  Co.  133  Mo.  App.  229,  113  S.  W.  253,  258. 
The  reception  of  rent  by  the  landlord  after  being  advised  of 
the  breach  of  condition  is  a  complete  waiver  of  the  breach, 
and  reinstates  the  lease,  even  though  such  rent  is  accepted 
after  notice  of  declaration  of  forfeiture  is  given.     Oomber  v. 
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Hackeii,  6  Wis.  328 ;  Kenny  v.  Sen  8i  Lun,  101  Minn.  253, 
112  N.  W.  220 ;  Michel  v.  O'Brien,  6  Misc.  408,  27  N.  Y. 
Supp.  173;  Dahm  v.  Barlow,  93  Ala.  120,  9  South.  598; 
Ooodright  v.  Cordwent,  6  Term  Rep.  219 ;  Stromberg  v.  West- 
em  T.  C.  Co.  86  IlL  App.  270.  That  the  lessor  knows  there 
has  been  a  breach  of  condition  is  sufficient  to  make  the  subse- 
quent acceptance  of  subsequently  accruing  rent  a  waiver.  It 
is  not  necessary  that  he  know  all  the  details.  Trauerman  v. 
Lippincott,  39  Mo.  App.  478.  Where  a  right  of  rescission  or 
to  claim  or  insist  upon  a  forfeiture  has  been  waived,  it  can- 
not be  revived  upon  the  discovery  of  a  new  incident  of  the 
fraud  or  other  groimd.  There  is  no  authority  for  saying  that 
a  party  must  know  all  the  incidents  of  the  grounds  relied 
upon  before  he  deprives  himself  of  the  right  of  rescinding. 
Croft  V.  Lumley,  6  El.  &  BL  648,  681 ;  Campbell  v.  Fleming, 
1  Ad.  &  EL  40,  28  Eng.  Com.  Law,  29 ;  Upton  v.  TribUcock, 
91 U.  S.  46,  64;  Bach  v.  Tuch,  126  N.  Y.  63,  26  N.  E.  1019 ; 
Greenwood  v.  Fenn,  136  IlL  146,  26  N.  E.  487,  490;  Wilson 
V.  Hundley,  96  Va.  96,  101,  30  S.  E.  492,  494,  70  Am.  St 
Rep.  837,  842. 

The  following  opinion  was  filed  April  8,  1913 : 

Vnrjs,  J.  The  questions  raised  by  plaintiff's  appeal  upon 
its  cause  of  action  are  these:  (1)  Did  plaintiff  have  an  ade- 
quate remedy  at  law  by  an  action  of  imlawful  detainer! 
(2)  Did  the  defendant  incur  a  forfeiture  of  the  contract  and 
lease  by  failing  to  report  the  so-called  cost  sales!  (3)  Did 
plaintiff  waive  the  forfeiture?  and  (4)  Are  defendants  en- 
titled  to  equitable  relief  therefrom  1 

For  a  proper  understanding  of  the  questions  of  law  and 
fact  involved  in  this  case  a  brief  description  of  the  Boston 
Store  and  of  its  method  of  transacting  business  is  deemed 
necessary.  A  concise  and  correct  description  thereof  is  con- 
tained in  plaintiff's  brief,  and  its  language,  with  only  minor 
variations,  is  for  convenience  adopted.  The  Boston  Store 
contains  about  seventy  departments  operated  by  department 
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managers  under  contracts  with  the  plaintiff  in  the  nature  of 
leases,  providing  for  a  joint  contribution  by  the  parties  to  the 
conduct  of  the  business  and  for  a  division  of  the  proceeds  be- 
tween them.  It  is  conducted  in  a  five-story  and  basement 
building  on  Grand  avenue,  Milwaukee.  The  entire  building 
is  under  lease  by  the  plaintiff  from  the  Plankinton  estate  for 
the  purpose  of  conducting  the  business  which  is  being  carried 
on  therein.  The  store  was  started  by  one  Julius  Simon  in 
1900,  who  took  the  lease  from  the  Plankinton  estate.  In 
1904  he  organized  the  Milwavkee  Boston  Store  and  trans- 
ferred the  lease  of  the  building  and  all  his  interest  in  the 
business  to  this  corporation  and  had  all  the  stock  of  the  com- 
pany issued  to  himself.  Simon  continued  in  the  active  man- 
agement and  control  of  the  store  until  October,  1906,  when 
he  transferred  all  the  stock  thereof  to  the  Herzfeld-Phillip- 
son  Company,  another  corporation  which  at  the  time  was  op- 
erating several  departments  in  the  store.  Since  then  Simon 
has  had  nothing  to  do  with  the  store.  The  control  and  man- 
agement thereof  has  been  in  the  Herzfeld-Phillipson  Com- 
pany as  the  owner  of  the  capital  stock  of  the  plaintiff,  which 
has  continued  to  hold  the  lease  from  the  Plankinton  estate. 
The  Boston  Store  has  continued  to  maintain  its  separate  or- 
ganization, make  all  subleases  of  the  departments  therein  and, 
through  its  own  officers  and  employees,  and  the  Herzfeld- 
Phillipson  Company  acting  for  it,  has  continued  to  conduct 
the  business  of  the  store  as  the  lessor  of  all  the  departments 
and  to  participate  in  the  conduct  and  management  of  the 
business  in  the  manner  and  to  the  extent  provided  in  the  vari- 
ous contracts  under  which  the  departments  are  conducted. 
In  the  organization  and  arrangement  of  the  store  a  certain 
amount  of  space  is  set  apart  for  the  conduct  of  the  business 
of  each  department  in  accordance  with  the  provisions  of  the 
contract  under  which  the  business  of  the  department  is  con- 
ducted, and  the  lessee  of  the  department  is  required  to  con- 
fine his  operations  to  that  particular  space  and  to  sell  thereon 
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only  the  class  or  classes  of  goods  specified  in  his  contract  and 
lease.  The  several  departments  are  not  shut  off  from  each 
other  as  separate  stores*  The  same  aisles  and  passageways 
used  in  one  department  continue  through  the  other  depart- 
ments on  the  same  floors  and  all  use  the  same  common  en- 
trances to  the  building  and  the  same  elevators,  making,  so 
far  as  the  physical  arrangement  is  concerned,  one  large  store. 
Each  department  lessee  buys  the  goods  for  his  department, 
keeps  up  his  stock,  and  hires  his  own  clerks  to  sell  the  goods 
to  the  custcHuers  on  the  floor  of  the  department.  The  Boston 
Store,  besides  providing  the  space  and  furnishing  light,  heat, 
elevator  and  janitor  services,  supervises  and  has  the  right  to 
dictate  the  arrangement  and  display  of  the  stock  in  the  dif- 
ferent departments.  It  makes  rules  and  regulations  for  the 
conduct  of  the  business,  passes  on  all  credits  to  customers, 
assumes  and  collects  all  accounts,  maintains  a  credit  and  ac- 
counting department  for  the  entire  store,  takes  charge  of 
bundles,  and  delivers  throu^  a  regular  delivery  system  all 
goods  sold.  It  receives  the  proceeds  of  all  sales,  accounting 
to  the  lessees  of  the  departments  at  intervals  for  their  share 
thereof,  conducts  and  controls  the  entire  advertising,  and  ex- 
ercises general  supervision  and  control  over  the  entire  busi- 
ness. Eor  the  space  provided  and  for  its  entire  contribution 
to  the  business  the  Boston  Store  retains  under  its  various  con- 
tracts vdth  the  lessees  of  the  departments  certain  percentages 
of  the  proceeds  of  sales,  all  of  which,  under  the  terms  of  the 
o(mtracts,  must  pass  through  its  hands.  All  business  is  re- 
quired to  be  done  in  the  name  of  the  Boston  Store,  and  for 
the  purpose  of  keeping  track  of  all  sales  and  to  see  that  all 
transactions  go  through  the  proper  channels  from  the  sale  of 
the  goods  to  the  delivery  ta  the  customer,  and  for  the  pur- 
pose of  insuring  a  proper  accounting,  a  uniform  system  of 
rules  and  regulations  has  been  established  which  every  de- 
partment in  the  store  is  required  to  observe.  This  system  is 
as  follows:  The  clerk  making  a  sale  is  required  to  make  out 
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duplicate  sales  tickets  on  which  is  entered  the  description  of 
the  article,  the  price  at  which  it  was  sold,  whether  it  was  a 
cash  or  credit  sale,  and  the  name  and  address  of  the  customer. 
These  tickets  with  the  article  and  also  the  money,  in  case  of 
a  cash  sale,  are  sent  to  a  cashier  of  the  Boston  Store,  who  sits 
at  a  desk  conveniently  located  and  whose  duty  it  is  to  make 
the  proper  inspection  of  the  checks,  stamp  them,  and  pass  one 
with  the  article  on  the  bimdler's  desk  to  be  bundled  and  sent 
out  If  the  sale  was  a  cash  sale  she  retains  the  money,  and 
in  any  case  one  of  the  duplicate  tickets  is  retained  properly 
stamped  and  se^it  to  the  auditing  department,  where  the 
proper  record  is  kept 

1.  The  defendants  contend  that  the  relation  of  the  parties 
was  that  of  landlord  and  tenant  and  therefore  plaintiff  had 
an  adequate  remedy  at  law  by  an  action  of  unlawful  detainer. 
This  defense  was  specifically  pleaded  by  them  in  their  answer 
and  is  insisted  upon  in  this  court  Our  attention  is  called 
to  that  part  of  the  prayer  for  relief  which  reads,  'That  it  be 
adjudged  and  decreed  that  the  plaintiff  is  entitled  as  against 
the  defaidants  •  •  •  to  the  possession  of  the  premises  re- 
ferred to  in  or  covered  by  said  agreement  and  lease,  and  that 
the  defendants  be  ordered  and  adjudged  to  quit  and  surrender 
the  same  to  the  plaintiff,  and  that  they  be  permanently  and 
forever  enjoined  from  interfering  with  the  possession  of  said 
premises  by  the  plaintiff,"  and  to  the  fact  that  just  such  re- 
lief is  prayed  as  would  be  covered  by  the  judgment  rendered 
in  an  action  of  unlawful  detainer.  We  are  also  referred  to 
eighteen  or  more  clauses  in  the  agreement  where  the  term 
lease  is  used  or  where  language  is  employed  that  is  strictly 
germane  to  the  terms  of  a  lease,  and  the  case  of  Porter  v.  Mer- 
rill, 124  Mass.  634,  is  cited  to  the  point  that  ''the  possession 
and  control  of  the  premises  must  pass  to  the  tenant,  but  sudi 
possession  need  not  in  all  cases  be  complete  or  exclusive." 
That  was  a  case  where  the  plaintiff  had  rooms  in  an  apart- 
ment house  known  as  the  Bellevue,  which  also  contained  a 
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restaurant  in  which  he  could  take  his  meals  or  not  as  he 
elected.  The  lease  provided  for  a  specified  charge  i>er  meal 
if  served  in  plaintiff's  rooms,  and  contained  a  prohibition 
against  cooking  therein  and  also  some  further  restrictions  as 
to  their  use.    The  court  said : 

"The  written  contract  declared  upon  purports  to  be  a  lease, 
for  a  precise  time  and  at  a  definite  weekly  rate,  of  certain 
specific  rooms,  so  separated  from  all  other  rooms  in  the  same 
house  as  to  become  in  fact  and  in  law  the  separate  tenement 
of  the  lessees.  •  .  .  The  fact  that,  besides  leasing  the  rooms, 
the  lessor  undertakes  to  furnish  certain  specific  accommoda- 
tions, and  imposes  certain  restrictions  as  to  the  manner  in 
which  the  premises  are  to  be  occupied  or  used,  does  not  change 
the  essential  character  of  tiie  instrument" 

It  is  evident  there  was  no  joint  possession  in  that  case.  As 
bearing  upon  the  claim  that  the  contract  between  the  parties 
was  a  lease,  the  cases  of  Oliver  v.  Moore,  131  N.  T.  689,  30 
N.  E.  67,  affirming  same  case  reported  in  58  Hun,  472,  6  N. 
Y.  Supp.  413 ;  Fiske  v.  Framingham  Mfg.  Co.  14  Pick.  491 ; 
and  Jordan  v.  Indianapolis  W.  Co.  169  Ind.  337,  64  N.  E. 
680,  are  cited.  It  is  sufficient  to  say  of  them  that  they  are 
so  variant  in  their  facts  from  the  case  at  bar  that  they  are 
practically  valueless  as  authorities  upon  the  question  be- 
fore us. 

It  is  true  that  the  agreement  is  in  a  certain  sense  a  lease, 
but  it  is  more  than  that  It  provides  for  the  carrying  on  of 
a  joint  business  in  which  plaintiff  furnishes  the  space,  does 
the  bundling  and  the  delivery,  and  has  charge  of  credits,  ad- 
vertising, and  the  general  conduct  of  the  business,  and  the 
defendants  buy  the  goods,  make  the  sales,  hire  and  pay  the 
clerks,  turn  over  the  money  on  cash  sales  to  plaintiff  to  be 
by  it  accounted  for  later,  and  out  of  the  gross  proceeds  of  the 
sales  the  plaintiff  retains  ten  per  cent  as  its  compensation  for 
tiie  space  furnished  and  services  rendered,  not  including  cer- 
tain services  in  the  credit  and  advertising  departments. 
There  is  also  a'  joint  possession  of  certain  aisles  and  ap- 
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proaches  in  the  store,  and  the  plaintiff  retains  the  key  thereof, 
though  all  the  space  leased  is  within  it  Joint  show  windows 
are  to  he  decorated  under  the  direction  of  plaintiff,  suitable 
regard  being  had  to  the  reasonable  wishes  of  the  defendants. 
And  as  to  bargain  sales,  it  is  provided  the  plaintiff  may  buy 
goods  for  the  same  if  the  defendants  decline  to  do  so.  Many 
other  features  of  the  agreement  could  be  adverted  to  for  the 
purpose  of  showing  that  it  is  more  than  a  lease.  It  creates 
such  business  and  fiduciary  relations  between  the  parties  as 
to  be  more  properly  denominated  a  partnership  or  gtco^part- 
nership  agreement  than  a  lease.  The  plaintiff  held  joint  pos- 
session with  the  defendants  of  certain  portions  of  the  space, 
and  in  a  sense  had  the  physical  control  of  all  of  it,  for  by 
locking  the  doors  it  could  exclude  the  defendants  therefrom 
and  compel  them  to  resort  to  legal  process  to  regain  posses- 
sion. So  it  is  evident  that  an  action  of  unlawful  detainer 
would  not  give  plaintiff  the  relief  prayed  for,  or  to  which  it 
would  be  entitled  under  evidence  sustaining  the  allegations  of 
the  complaint  An  accounting  involving  complicated  busi- 
ness relations  covering  a  number  of  years  is  also  asked  for. 
In  fact  the  suit  partakes  more  of  the  nature  of  the  dissolution 
of  a  partnership  and  the  settlement  of  the  account  between 
the  parties  than  the  mere  adjudication  of  the  right  of  posses- 
sion of  the  space  in  plaintiff's  store.  It  is  therefore  deemed 
that  plaintiff  did  not  have  an  adequate  remedy  at  law  and 
that  the  suit  was  properly  brought  in  equity. 

2.  The  defendants  argue  that  the  cost  sales  were  not  sales 
for  which  they  were  required  to  account  or  pay  a  commis- 
sion upon.  In  support  of  this  they  rely  upon  evidence  show- 
ing that  a  custom  had  obtained  for  a  long  time  in  the  store 
permitting  sales  to  clerks  and  managers  at  cost,  and  that  such 
sales  were  not  reported  to  plaintiff.  The  latter  denies  that 
it  was  aware  of  the  custom,  and  while  it  concedes  that  the 
owners  of  the  department  might  perhaps  be  entitled  to  take 
out  goods  for  themselves  and  the  members  of  their  families 
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such  li^t  did  not  extend  to  clerks  and  friends  of  owners  and 
employees.  The  terms  of  the  agreement  are  that  the  defend- 
ants will  pay  to  plaintiff  ^^ten  per  centum  (10  %)  on  the 
gross  sales  of  said  department."  This  is  the  measure  of 
plaintiff's  compensation  for  the  space  furnished  and  services 
rendered  by  it  And  it  is  evident  that  such  compensation 
cannot  be  arbitrarily  or  unreasonably  diminished  by  the  de 
fendants  without  its  consent  The  agreement  further  pro- 
vides that  ''all  merchandise  sold  in  said  department  and 
money  received  from  sales  shall  be  immediately  delivered  to 
and  handled  by  the  cashier  of  the  party  of  the  first  part" 
The  terms  ''gross  sales"  and  "all  merchandise  sold"  are  broad 
and  comprehensive  enough  to  include  cost  sales  to  employees. 
It  could  certainly  not  have  been  the  intention  of  the  parties 
that  plaintiff  was  to  receive  a  commission  only  on  sales  made 
at  a  profit,  for  if  that  were  so,  the  agreement  would  undoubt- 
edly have  contained  apt  terms  expressing  such  intention.  It 
is  a  matter  of  common  knowledge  that  a  certain  class  of  goods 
at  times  is  sold  at  cost  or  less  to  the  general  public,  but  such 
sales  are  none  the  less  sales  within  the  meaning  of  the  agree- 
ment Whether  or  not  a  certain  transaction  constitutes  a 
sale  is  entirely  independent  of  the  element  of  a  profit  to 
either  party  to  the  transaction.  Therefore,  when  defendants 
sold  goods  to  their  employees  they  made  a  sale  thereof  just 
as  much  as  if  they  had  sold  them  to  the  public,  and  plaintiff 
was  entitled  to  a  commission  upon  such  sales  irrespective  of 
whether  or  not  the  defendants  made  a  profit  upon  them.  The 
evidence  shows  that  over  $1,200  worth  of  goods  were  sold  to 
others  than  employees  and  owners  of  the  department 

But  it  is  claimed  that  even  if  these  cost  sales  were  within 
'the  terms  of  the  agreement  a  failure  to  report  them  did  not 
work  a  forfeiture,  because  such  failure  was  not  wilful  or  in- 
tentional. The  evidence  on  this  branch  of  the  case  is  some- 
what conflicting,  and,  since  the  trial  court  has  found  in  favor 
of  the  plaintiff  upon  such  issue^  it  remains  only  to  examine 
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the  evidence  to  see  if  it  is  sufficient  to  sustain  the  finding. 
We  shall  not  review  it  at  any  length,  but  only  refer  to  a  few 
salient  points  therein  that  show  the  finding  is  based  upon 
sufficient  evidence.  Practically  all  of  the  goods  so  sold  were 
bundled  and  delivered  by  the  defendants  themselves.  They 
were  not  sent  to  the  cashier's  desk  at  all,  and  plaintiff  was  pre- 
cluded from  knowing  anything  either  as  to  the  quantity  or 
value  of  goods  so  sold.  When  credit  was  given  no  Ireport 
thereof  was  made  to  the  credit  department,  nor  was  plaintiff 
allowed  to  pass  upon  the  question  of  credit  as  provided  for  in 
the  agreement  The  true  nature  of  the  sales  was  concealed 
by  entering  all  goods  so  sold  in  the  ^^Retum  Merchandise  Ac- 
count'' at  first,  and  later  in  an  accoimt  under  the  name  of 
"M.  Phillipsbom."  No  adequate  explanation  was  given  by 
Ijie  defendants  of  such  method  of  bookkeeping.  The  evidence 
also  showed  that  part  of  the  defendants'  books  relating  to 
their  sales  had  been  destroyed,  but  a  fairly  satisfactory  ex- 
planation of  such  destruction  was  given.  From  the  whole 
evidence  we  are  satisfied  that  the  trial  court  properly  found 
that  an  intentional  effort  was  made  by  the  defendant^  to  con- 
ceal these  sales  from  plaintiff,  both  by  the  manner  in  which 
the  goods  were  bundled  and  delivered  and  by  the  manner  in 
which  their  true  nature  was  concealed  by  the  method  of  book- 
keeping resorted  to.  It  is  plain  that  a  cost  sale  to  any  one 
should  not  be  entered  in  the  account  of  ^^Merchandise  Re- 
turned," and  the  explanation  that  it  was  so  entered  because 
there  was  no  profit  in  it  is  entirely  inadequate,  coming  as  it 
does  from  men  experienced  in  business  and  bookkeeping. 
The  defendants  knew  the  agreement  entitled  plaintiff  to  ten 
per  cent,  commission  on  all  sales ;  that  all  sales  were  required 
to  be  reported  to  plaintiff  and  go  through  the  regular  chan- 
nels of  its  business;  and  that  it  had  no  means  of  knowing 
what  the  sales  were  or  of  collecting  commissions  thereon  im- 
less  they  were  reported.  When,  therefore,  in  the  face  of  such 
knowledge,  they  actually  concealed  such  sales  from  plaintiff 
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both  by  the  manner  in  which  the  bundling  and  delivery  was 
done  and  by  the  manner  in  which  the  books  were  kept,  they 
must  be  held  to  have  intentionally  violated  the  terms  of  the 
agreement.  So  we  conclude  that  the  finding  of  the  trial  court 
to  the  effect  that  the  cost  sales  made  by  the  defendants  prior 
to  May  31,  1910,  and  aggregating  $19,730.27  were  in  Viola- 
tion of  the  provisions  of  the  agreement  and  were  wilfully  and 
intentionally  concealed  by  them  from  the  plaintiff,  is  sup- 
ported by  the  evidence. 

3.  It  appears  from  the  evidence  that  on  September  15, 
1911,  plaintiff  was  first  informed  by  the  defendants  of  the 
fact  that  they  had  made  unreported  sales  to  employees.  The 
evidence  as  to  the  extent  of  the  disclosure  is  somewhat  in  con- 
flict. Plaintiff  contends  that  the  defendants  represented  the 
sales  were  quite  trivial  in  amount,  while  the  defendants  claim 
that,  although  no  amoimt  was  stated  by  them,  yet  the  impres- 
sion conveyed  to  the  plaintiff  was  not  that  the  sales  were  en- 
tirely trivial  in  amount,  and  they  claim  that  Mr.  Stone,  act- 
ing on  behalf  of  the  plaintiff,  in  reply  to  a  statement  made 
by  Mr.  Hoyt,  who  represented  the  defendants,  that  they  were 
willing  to  submit  a  report  of  such  sales  and  pay  a  commis- 
sion thereon  if  desired,  said:  ^'That  is  not  necessary;  we 
don't  desire  it.''  This  much,  however,  remains  certain :  No 
definite  conclusion  or  agreement  was  arrived  at  on  that  date. 
On  the  19th  of  September  the  plaintiff  by  a  letter  to  the  de- 
fendants stated: 

"In  order  that  we  may  be  fully  advised  as  to  the  nature 
and  extent  of  the  transactions  of  tiiis  character,  we  would  re 
spectfuUy  request  that  you  furnish  us  at  once  with  as  full 
and  complete  statement  as  you  are  able  to  give,  showing  the 
dates,  number,  and  amounts  of  such  transactions  and  the 
period  over  which  the  same  have  extended." 

The  defendants  immediately  replied  to  this  letter,  stating 
they  would  comply  with  its  request  but  that  it  would  take 
some  time  to  prepare  the  required  statement.    On  September 
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29th  the  defendants  fnmished  snch  statement  to  the  plaint- 
iff, and  then,  for  the  first  time,  it  learned  of  practically  the 
full  amount  of  unreported  sales,  except  as  to  a  correction 
made  thereto  October  3,  1911,  which  increased  the  amount 
of  $17,836.75  reported  to  $19,730.27. 

The  defendants  claim  that  the  plaintiff,  after  fuU  knowl- 
edge of  all  the  facts  and  circimistances  relating  to  the  breach 
of  the  agreement,  has  waived  the  same:  (1)  By  negotiating 
with  the  defendants  on  September  18th  for  an  extension  of 
the  lease  to  cover  additional  space;  (2)  by  continuing  to  do 
business  under  the  lease,  receiving  all  the  benefits  thereof 
without  any  notice  whatever  to  the  defendants  until  the  after- 
noon of  September  19th;  (3)  by  continuing  to  do  businesB 
under  the  lease,  receiving  all  the  benefits  thereof  from  Sep- 
tember 19  to  October  2,  1911,  without  notice  of  any  inten- 
tion to  declare  a  forfeiture;  (4)  by  continuing  to  do  busi- 
ness and  exacting  and  receiving  from  the  defendants  all  the 
benefits  and  payments  due  it  under  the  lease  from  October  2, 
1911,  down  to  the  commencement  of  the  action,  after  it 
had  been  notified  by  the  defendants  that  its  claim  of  for- 
feiture of  the  lease  was  without  foundation  and  that  they 
would  continue  to  keep  the  premises  thereunder  and  that 
they  insisted  upon  the  plaintiff  performing  the  duties  im- 
posed upon  it  by  the  lease;  and  (5)  by  exacting  and  receiv- 
ing from  the  defendants,  after  the  commencement  of  the  ac- 
tion and  in  January,  1911,  money  for  a  sprinkling  charge  for 
a  period  ending  in  the  month  of  June,  1912,  as  part  of  the 
comp^isation  for  the  use  of  said  premises  for  that  period. 

It  is  quite  apparent  from  any  version  of  the  testimony 
that  plaintiff  was  not  fully  informed  as  to  the  extent  of  the 
unreported  cost  sales  until  September  29th.  That  the  extent 
of  such  sales  mig^it  materially  influence  it  in  determining 
whether  or  not  it  would  insist  upon  a  forfeiture  is  quite  ap- 
parent.    It  might  be  willing  to  overlook  a  trifling  breach 
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when  it  would  not  tolerate  a  substantial  one.  It  is  elemen- 
tary that  a  waiver  must  be  predicated  upon  the  intentional  re- 
linquishment of  a  known  right  Monroe  W.  W.  Co.  v.  Monr 
roe,  110  Wis.  11,  85  N.  W.  685.  And  it  is  obvious  that  in 
order  to  constitute  a  known  right  the  substantial  facts  and 
circumstances  out  of  whidi  the  right  springs  must  be  known. 
Here  the  plaintiff  was  not  substantially  in  possession  of  such 
facts  and  circumstances  till  September  29th.  It  acted  quite 
promptly  in  demanding  a  full  disclosure  of  the  facts.  And 
after  it  was  in  possession  thereof  it  was  entitled  to  a  reason- 
able time  to  consult  counsel  and  consider  the  situation,  as  to 
what  should  be  done.  That  it  took  seasonable  action  after 
the  29th  of  September  cannot  be  doubted.  Hence  no  waiver 
can  be  predicated  upon  its  acts  prior  to  September  29th,  and 
none  upon  its  failure  to  act  promptly  thereafter. 

But  the  question  whether  its  acts  subsequent  to  October  2d 
do  not  in  fact  constitute  a  waiver  of  the  forfeiture  is  more 
serious.  A  large  number  of  cases  are  cited  by  the  defendants 
showing  that  the  receipt  of  rent  by  a  landlord  after  a  breach 
constitutes  a  waiver  thereof.  For  reasons  already  stated 
these  cases  have  only  a  partial  or  qualified  application,  since 
the  relations  between  the  parties  are  not  solely  those  of  land- 
lord and  tenant  As  will  be  seen  by  a  reference  to  plaintiff's 
letter  of  September  30th  giving  notice  of  a  cancellation  of  the 
agreement,  it  offered  to  continue  to  transact  the  business  of 
the  department  in  the  manner  in  which  it  had  theretofore 
been  transacted,  without  prejudice  to  its  right  to  insist  upon 
a  forfeiture,  until  a  surrender  was  made  by  the  defendants 
as  therein  required.  And  in  its  letter  of  October  4th  it  gave 
notice  '^that  pending  the  determination  of  the  action  which 
has  been  begun  to  enforce  the  rights  of  the  Milwaukee  Boston 
Store  in  the  premises,  all  goods  sold  by  you  from  said  depart- 
ment and  delivered  to  us  will  be  accoimted  for  and  handled 
by  us,  and  the  business  of  said  department,  regardless  of  the 
contract  which  has  been  terminated,  will  be  conducted  on  our 


31]  JANUARY  TERM,  1913.  527 

Milwaukee  Boston  Store  v.  Katz,  163  Wis.  492. 

part  substantially  as  heretofore,  except  that  we  shall  apply  to 
the  court  as  soon  as  practicable  for  an  order  authorizing  the 
deposit,  until  the  surrender  by  you  of  said  department,  of 
the  proceeds  of  such  sales  or  so  much  thereof  as  may  be  suf- 
ficient to  indemnify  us  against  loss  or  damage  sustained  by 
us  and  which  may  hereafter  be  sustained  by  reason  of  your 
unlawful  withholding  from  us  of  the  possession  of  said  de 
partment  to  which  we  are  now  entitled.  And  in  the  mean- 
time and  until  such  order  shall  be  made  the  percentages  of 
the  proceeds  of  sales  which  we  shall  retain  as  heretofore  will 
be  applied  on  account  of  such  loss  and  damage."  Defend- 
ants' reply  to  plaintiffs  letter  of  September  30th  contained 
an  unqualified  refiisal  to  surrender  possession  and  notified  it 
that  they  should  continue  to  hold  under  their  lease,  and  de- 
igaanded  of  the  plaintiff  that  it  continue  the  performance  of 
the  duties  imposed  upon  it  thereunder. 

The  plaintiff  never  applied  to  the  court  for  the  order  men- 
tioned in  its  letter  of  October  4th.  So  if  it  held  the  percent- 
ages of  the  proceeds  of  sales  as  damages  at  all,  it  held  the 
same  by  virtue  of  the  right  declared  in  the  last  sentence  of 
said  letter.  It  is  a  little  difiicult  to  understand  just  what  is 
meant  by  such  sentence,  taken  in  connection  with  the  previ- 
ous statement  in  the  letter  that  the  business  would  be  con- 
ducted substantially  as  theretofore.  Under  the  previous  con- 
duct of  the  business  plaintiff  was  entitled  to  retain  ten  per 
cent  on  all  sales  as  its  share  of  compensation  for  space  fur- 
nished and  services  rendered.  If  the  business  was  continued 
the  same  as  before  it  was  entitled  to  retain  the  like  percent- 
age for  such  space  and  services,  and  there  would  be  nothing 
left  to  apply  towards  damages  for  withholding  possession. 
That  tne  business  continued  to  be  conducted  after  the  action 
was  begun  and  down  to  the  time  of  the  trial  precisely  as  it 
had  been  from  the  inception  of  the  agreement,  was  conceded 
upon  the  trial  and  so  found  by  the  court  Plaintiff  there- 
fore retained  no  moiiey  in  its  hands  out  of  sales  made  subse- 
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quent  to  the  commencement  of  the  action  out  of  which  it  could 
reimburse  itself  for  damages.  The  defendants  by  unequivo- 
cal language  notified  plaintiff  that  they  should  continue  to 
hold  under  the  agreement.  This  was  equivalent  to  informing 
it  that  the  ten  per  cent  retained  should  be  applied  upon  the 
amount  due  it  for  the  use  of  the  space  and  the  services  ren- 
dered by  it  pursuant  to  the  agreement  Admitting  that  the 
defendants  owed  plaintiff  damages  for  withholding  posses- 
siouy  they  also  owed  it  ten  per  cent  on  sales  made^  hence  they 
as  debtors,  and  not  the  plaintiff  as  creditor,  had  the  right  to 
say  upon  what  debt  the  money  they  turned  over  to  plaintiff 
should  be  applied.  Jones  v.  WUliams,  89  Wis.  300;  Kehl  v. 
Smith,  87  Wis.  212,  68  N.  W.  244.  Having  declared  that  it 
should  be  applied  upon  the  debt  for  space  and  services,  which 
debt  the  plaintiff  never  waived,  the  latter  could  not  apply  it 
upon  any  other  debt  or  hold  it  for  other  purposes.  The 
plaintiff,  therefore,  with  full  knowledge  of  the  f act«,  retained 
the  ten  per  cent,  as  the  compensation  provided  in  the  agree- 
ment, and  not  to  indemnify  it  for  damages. 

There  is  much  force  in  plaintiff's  argument  that  great  loss 
would  accrue  to  it  by  a  sudden  termination  of  business  rela- 
tions between  the  parties,  and  that  it  ought  not  to  be  subjected 
to  such  loss  as  a  condition  of  insisting  upon  the  forfeiture. 
On  the  other  hand,  should  plaintiff.be  permitted  to  reap  the 
benefits  of  the  agreement  and  at  the  same  time  claim  that  it 
was  canceled  t  The  loss  to  the  defendants  from  a  sudden  t^r^ 
mination  of  business  relations  and  their  loss  after  a  short  pro- 
longation thereof  would  not  differ  very  materially,  while  to 
the  plaintiff,  if  it  could  continue  the  business  uninterrupt- 
edly, the  difference  would  be  very  great  In  the  latter  case 
it  might  sustain  practically  no  loss  at  all,  while  in  the  former 
it  might  seriously  affect  its  whole  business  for  a  time.  Whesi 
it  elected  to  break  with  the  defendants  it  was  incumbent 
upon  it  to  weigh  the  advantages  and  disadvantages  of  the  sit^ 
uation.     It  ought  not  to  be  permitted  to  accept  the  advan- 
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tageous  party  namely,  that  of  securing  control  of  defendants' 
business,  and  at  the  same  time  compel  them  to  accept  its 
terms  of  a  temporary  continuance  thereof  in  order  that  it 
mig^t  relieve  itself  from  the  consequent  loss  of  flatly  stand- 
ing upon  its  right  of  forfeiture.  When  declarations  and  con- 
duct are  at  variance,  as  here,  the  conduct  and  acts  of  the 
party  must  be  held  to  outweigh  the  declarations  and  be  con- 
trolling. For  these  reasons  it  is  considered  that  the  plaintiff, 
by  its  continuing  the  business  with  the  defendants  in  the 
manner  and  under  the  circumstances  stated  after  October  2, 
1911,  waived  the  forfeiture. 

4.  Having  held  that  plaintiff  waived  the  forfeiture,  it  per- 
haps becomes  unnecessary  to  determine  whether  the  defend- 
ants would  be  entitled  to  equitable  relief  in  the  absence  of  a 
waiver.  In  view  of  the  importance  and  peculiar  circum- 
stances of  the  case,  however,  we  prefer  to  base  our  decision 
upon  both  grounds.  It  is  the  settled  doctrine  of  this  state 
that  equity  will  relieve  against  a  forfeiture  resulting  from  a 
condition  broken  where  such  condition  was  intended  as  se- 
curity for  the  payment  of  money.  Oates  v.  Parmly,  93  Wis. 
294,  66  N.  W.  253,  67  N.  W.  739 ;  Maginms  v.  KtUcker- 
bocker  Ice  Co.  112  Wis.  385,  88  N.  W.  300 ;  Baddatz  v.  Flor- 
ence Im.  Co.  147  Wis.  636, 133  N.  W.  1100.  And  especially 
is  this  so  where  full  compensation  can  be  made  by  a  money 
judgment.  In  this  case  the  agreement  between  the  parties 
provided  that  it  should  become  void  and  all  rights  of  the  sep- 
ond  party  thereunder  should  immediately  cease  if  the  second 
party  should  wilfully  and  intentionally  violate  any  of  the 
covenants,  promises,  or  agreements  therein  contained.  The 
defendants  in  failing  to  report  the  cost  sales  and  at  once  turn 
over  to  the  plaintiff  the  proceeds  thereof  violated  the  condi- 
tion of  the  agreement  which  required  them  to  do  so.  That 
the  condition  violated  was  one  that  was  intended  as  security 
for  the  payment  of  the  ten  per  cent,  due  plaintiff  imder  the 
agreement  cannot  well  be  doubted.  Its  purpose  is  aptly 
Vol.  153  -  34 
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stated  on  page  54  of  plaintiff's  brief,  as  follows:  "The  pro- 
vision for  payment  of  ten  per  cent,  commission,  read  in  con- 
nection with  the  other  provisions  of  the  contract,  merely 
measured  the  amount  the  plaintiff  was  entitled  to  retain. 
The  paymetd  was  secured  by  the  requirement  that  the  specific 
proceeds  of  the  sales  were  to  be  turned  over  immediately  to 
the  plaintiff/'  We  have  therefore  a  case  where  the  condition 
broken  is  one  that  was  intended  as  security  for  the  payment 
of  money,  and  also  where  money  can  fully  compensate  its 
breach.    It  is  then  within  the  field  of  equitable  relief. 

Let  us  now  briefly  review  the  situation  of  the  parties  and 
consider  the  relative  hardships  that  would  result  by  granting 
or  refusing  to  grant  relief,  and  also  the  relative  delinquencies 
of  the  parties  towards  each  other  in  their  dealings  under 
the  agreement  As  will  be  seen  from  the  findings  of  the  trial 
court,  contained  in  the  statement  of  facts,  between  May  1, 
1907,  and  October  3,  1911,  the  total  sales  in  defendants'  de- 
partment amounted  to  $2,188,185.97.  Their  agreement  does 
not  expire  till  1922,  and  they  have  an  option  for  a  further  ex- 
tension at  that  time  under  certain  contingencies.  That  good 
judgment  and  splendid  management  have  gone  into  the  crea- 
tion of  a  business  of  such  magnitude  is  self-evident.  The 
good  will  thereof  is  of  great  value,  and  if  plaintiff  could  suc- 
ceed to  it  imimpaired  it  would  be  greatly  enriched  thereby. 
Were  the  defendants  required  to  vacate  the  premises  they 
oould  not  carry  any  great  portion  of  the  business  with  them. 
The  result  would  be  that  plaintiff  would  reap  a  large  benefit 
from  the  established  business  and  the  defendants  practically 
none.  That  plaintiff,  too,  by  good  judgment  and  business 
ability  has  aided  in  its  creation  may  be  freely  conceded. 
But  the  fruits  of  the  joint  effort  should  not  all  go  to  one  party 
except  for  grave  cause. 

The  delinquency  of  the  defendants  in  failing  to  report  the 
cost  sales  is  established.  And  for  the  purposes  of  the  case 
we  will  assume  that  no  excuse  exists  to  mitigate  it  except  the 
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fact  that  the  custom  was  promptly  discontinued  when  they 
were  advised  that  such  sales  were  in  violation  of  the  agree- 
ment. On  the  other  hand,  the  plaintifiPs  conduct  is  not  al- 
together such  as  to  appeal  strongly  to  the  conscience  of  the 
court.  It  withheld  from  defendants  the  fact  that  it  had  se- 
cured substantial  rebates  on  advertising  contracts,  eighteen 
per  c^it.  of  which  belonged  to  them,  amounting  in  all  to 
$887.67.  It  failed  to  disclose  to  them  the  true  cost  of  the 
credit  department  and  had  entered  up  against  it  $5,000  in 
excessive  salaries,  $3,000  of  which  went  to  plaintifiF's  presi- 
dent The  total  moneys  belonging  to  the  defendants  which 
it  kept  back  as  to  this  item  were  $4,049.47.  It  retained  in 
its  possession  the  sum  of  $6,257.57  due  the  defendants  on  an 
overcharge  in  the  trading-stamp  accoimt.  It  is  not  necessary 
to  say  that  these  sums  were  fraudulently  withheld  from  the 
defendants.  It  is  sui&cient  to  say  that  they  were  withheld, 
and  the  first,  at  least,  without  any  pretense  of  right.  Viewed 
in  connection  with  these  acts  of  plaintiff,  the  failure  of  the 
defendants  to  report  sales  upon  which  the  plaintiff  was  ^en- 
titled to  a  commission  of  $2,338.37,  including  interest,  does 
not  call  so  loudly  for  the  forfeiture  of  a  business  whose  value 
renders  their  omission  almost  trivial  by  comparison.  It  was 
no  doubt  with  this  idea  in  mind  that  the  learned  trial  judge 
said  that  ^'under  the  circumstances  disclosed  by  the  evidence 
it  would  be  inequitable  to  permit  the  plaintiff  to  enforce  a 
forfeiture  of  the  lease.''  The  conclusion  reached  upon  all 
the  facts  in  the  case  is  that,  had  there  been  no  waiver  of  the 
forfeiture  by  the  plaintiff,  equity  would  relieve  against  it. 

The  questions  arising  upon  the  counterclaim  relate  to  three 
separate  accounts,  known  as  Ifewspaper  Advertising,  Trad- 
ing Stamp  Account,  and  Charge  Accoimt.  These  are  fully 
set  forth  in  the  trial  court's  findings  numbered  10,  11,  and 
12,  respectively,  included  in  the  statement  of  facts,  to  which 
reference  may  be  had  for  a  fuller  understanding  thereof. 
We  have  carefully  examined  the  statement  of  these  accounts 
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and  the  evidence  relative  to  the  same  and  have  reached  the 
conclusion  that  the  accounting  as  made  by  the  trial  court 
should  not  be  disturbed.  To  restate  the  accounts  here  and 
give  in  detail  the  reasons  for  the  conclusions  reached  as  to 
the  numerous  items  would  unreasonably  and  uselessly  ex- 
tend this  opinion. 

Under  the  provisions  of  the  agreement  between  the  parties 
and  the  practical  construction  given  it  by  them  since  its  in- 
ception, the  trial  court  properly  refused  to  reimburse  plaint- 
iff for  the  amount  of  money  it  had  paid  newspapers  for  head- 
plates  and  editorials  relating  generally  to  the  Boston  Store, 
and  not  to  any  .specific  department  Nor  could  the  cost  of 
the  trading  stamps  be  charged  to  this  dass  of  general  adver- 
tising, though  plaintiff's  books  showed  that  it  was.  The  use 
of  trading  stamps  constituted  a  special  form  of  advertising 
and  was  separately  provided  for  in  the  agreemait  and  a  max- 
imum limitation  of  one  and  onehalf  i>er  cent,  oi  the  gross 
sales  fixed.  It  may  be  conceded  that  an  absolutely  accurate 
account  of  the  cost  of  trading  stamps  to  each  department 
could  not  be  stated.  But  facts  were  at  hand  which  made  it 
possible  to  state  an  account  substantially  accurate,  and  that 
was  done  by  the  trial  court 

As  to  the  Charge  Account,  the  court  under  the  evidaice 
properly  disallowed  excessive  salaries  in  the  sum  of  $5,000 
for  extra  managerial  services.  It  also  did  not  abuse  its  dis- 
cretion in  retaining  the  sum  of  $2,000  in  the  account  as  a  re- 
serve fimd.  Under  the  evidence  showing  rapid  increases  of 
late  years  in  the  credit  balances  of  this  account,  that  sum 
would  seem  to  be  su^cient 

The  defendants  claim  the  court  erred  in  allowing  plaint- 
iff commissions  on  the  cost  sales  not  reported,  amounting  to 
$2,338.37 ;  in  allowing  plaintiff  clerk  hire  in  the  stamp  de- 
partment to  the  amount  of  $643.35 ;  in  allowing  an  excess 
salary  charge  in  the  credit  department  of  $810,  and  a  rent 
charge  therein  of  $364.50;  in  refusing  to  allow  them  interest 
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on  credit  balances  in  the  credit  department  amounting  to 
$436.11,  and  in  refusing  to  give  them  interest  on  overcharge 
in  advertising  to  the  amount  of  $56.80,  in  all  the  sum  of 
$4,649.13.  Though  plaintiff  concedes  that  if  it  is  proper  to 
undertake  to  determine  any  of  the  counterclaims  in  this  ac- 
tion the  defendants  may  be  entitled  to  interest  on  the  Journal 
overcharge  amounting  to  $22.67,  we  thinh  the  court  properly 
disallowed  it  in  view  of  the  manner  in  which  the  mistake  was 
made  by  plaintiff  in  not  sooner  refunding  the  overcharge. 
As  to  other  claims  made  by  the  defendants  upon  this  appeal, 
it  appears  that  the  findings  of  the  trial  court  upon  them  are 
sustained  by  the  evidence  and  ought  not  to  be  set  aside. 

By  the  Court. — Judgment  affirmed  on  both  appeals.  Ifo 
costs  allowed  to  either  party,  except  that  the  defendants  shall 
recover  clerk's  fees  and  cost  of  printing  not  to  exceed  $76. 

SiBBECKEB,  J.,  took  uo  part. 

A  motion  for  a  rehearing  was  denied,  with  $26  costs,  on 
May  31,  1913. 


Van  Dinteb,  Respondent,  vs.  Woeden-Aixen  Company, 

Appellant. 

November  22^Decemh€r  10, 1912. 
May  S—May  SI,  191S. 

MoBier  and  iervant:  Injury  from  unsafe  hoisting  apparatus:  Assump- 
tion of  risk:  Warning  of  danger:  Questions  for  jury:  Pleading: 
Amendment  to  conform  to  proof:  Special  verdict:  Inconsistency. 

1.  Plalntiif,  a  carpenter  employed  hy  defendant,  was  engaged  witli 
others  in  raising  heavy  beam  Joists  to  the  third  story  of  a 
building  by  means  of  a  hoisting  apparatus  consisting  of  a  block 
and  tackle  attached  to  a  so-called  horse,  the  legs  of  which  rested 
upon  planks  lying  upon  and  projecting  a  little  in  front  of  the 


634         SUPREME  COURT  OF  WISCONSIN.      [May 

Van  Dinter  v.  Worden-AUen  Ck).  153  Wis.  533. 

Joists  already  set  In  place.  As  he  stood  waiting  to  receive  a 
loist  which  the  men  below  were  so  raising,  one  of  the  planks 
upon  which  the  horse  rested  tilted  up  at  the  rear»  swung  around, 
and  knocked  him  from  the  timber  on  which  he  was  standing, 
so  that  he  fell  to  the  ground  and  was  injured.  Upon  the  evi- 
deuce — which  tended  to  show,  among  other  things,  that  plaint- 
iff had  adjusted  the  apparatus  as  directed  by  defendant's  super- 
intendent; that  he  had  had  no  experience  with  a  hoist  like  this 
one,  and  had  only  observed  the  operation  of  raising  one  Joist, 
which  came  up  safely;  and  that  at  the  time  of  the  accident  the 
men  below  at  the  rope,  instead  of  pulling  directly  downward, 
pulled  sidewise  towards  the  plank  which  tilted— it  is  held  that 
the  question  of  plaintiff's  contributory  negligence  or  assump- 
tion of  the  risk  was  one  for  the  Jury. 

2.  The  complaint  did  not  charge  that  defendant  was  negligent  in 
failing  to  warn  plaintiff  of  the  unsafe  conditions,  but  before 
the  special  verdict  was  submitted  a  motion  was  made  that  the 
complaint  be  amended  to  conform  to  the  evidence  on  that  sub- 
ject The  court  did  not  then  specifically  decide  such  motion, 
but  stated  that  it  would  do  so,  and  then  proceeded  to  submit 
the  issues  as  if  the  pleading  were  so  amended,  and  subsequently 
treated  the  case  as  though  the  amendment  were  allowed.  Held, 
that  this  was  equivalent  to  allowing  the  amendment,  and  that 
the  question  as  to  whether  defendant  should  have  warned  the 
plaintiff  was  properly  included  in  the  special  verdict 

8.  A  master  is  under  no  obligation  to  warn  a  servant  of  dangers 
which  are  open  and  obvious  to  a  person  of  the  servant's  ex- 
perience and  understanding. 

4.  Findings  in  a  special  verdict  to  the  effect  that  it  was  the  mas- 
ter's duty  to  warn  a  servant  as  to  certain  dangers,  and  that  the 
servant  in  the  exercise  of  ordinary  care  ought  to  have  known 
and  appreciated  such  dangers,  are  inconsistent  and  cannot  be 
reconciled. 
BABincs  and  Vinjs,  JJ.,  dissent 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  W.  J.  Tubner,  Circuit  Judge.     Affirmed. 

Action  for  personal  injuries.  The  defendant  was  engaged 
in  building  an  addition  to  the  plant  of  the  Power  &  Mining 
Machinery  Company,  at  the  village  of  Cudahy,  under  an  in*- 
dependent  contract  The  plaintiff,  a  man  forty-four  years  of 
age^  who  had  worked  at  the  carpenter  trade  for  twenty-eight 
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jesLTS,  was  employed  by  defendant  as  such  carpenter  and 
joiner.  On  the  6th  of  July,  1910,  plaintiff  was  directed  by 
the  defendant  to  receive,  place,  and  lay  in  the  third  story  of 
the  building  then  under  construction,  beam  joists  for  the  sup- 
port of  the  floor  to  be  laid  in  such  story.  The  longitudinal 
timbers  for  the  support  of  such  beam  joists  were  in  place  for 
receiving  them.  These  extended  east  and  west,  and  the  joists 
that  were  to  be  laid  extended  north  and  south.  The  space  be- 
tween the  timbers  upon  which  the  joists  were  to  be  laid  was 
about  sixteen  feet,  and  the  joists  were  being  placed  or  set  in 
these  timbers  crosswise  about  four  feet  apart  The  joists  were 
about  sixteen  feet  in  length  and  about  8  x  12  inches  thick. 
The  plaintiff  was  standing  on  the  north  longitudinal  timber 
receiving  the  joists  to  be  set  in  place  as  they  were  hoisted 
from  the  ground.  The  hoisting  was  being  done  by  the  men 
below  by  means  of  a  block  and  tackle  attached  to  a  so-called 
horse  which  rested  on  the  joists  that  were  already  set  in  place. 
This  horse  device  consisted  of  a  plank  twelve  inches  wide  by 
three  inches  thick  and  about  twenty  feet  long,  set  edgewise, 
with  two  legs  consisting  of  2  x  4  timbers  fastened  to  the  sides 
about  ei^t  feet  from  the  front  end,  V  shaped,  and  each  rest- 
ing upon  a  board,  which  lay  flat  on  the  joists  and  projected 
in  front  of  the  last  joist  laid  and  ran  back  parallel  with  each 
other  to  the  tail  end  of  the  horse  about  twenty  feet.  There 
was  a  spread  of  three  or  four  feet  between  the  legs  at  their 
bottom.  As  the  apparatus  was  being  operated  by  the  plaint^ 
iff  and  his  helper,  also  a  carpenter,  when  a  joist  was  to  be 
raised  they  placed  the  legs  of  the  horse  near  the  front  ends  of 
the  two  boards,  a  little  forward  of  the  last  joist  that  had  been 
placed.  The  tail  end  of  the  hoist,  which  was  set  edgewise  and 
formed  the  back  of  the  horse,  was  lashed  to  a  joist  by  means 
of  a  rope,  leaving  the  two  boards  on  which  the  legs  of  the 
horse  rested  loose.  One  end  of  the  rope  which  passed  through 
the  pulleys  of  the  block  and  tackle  was  fastened  to  the  joists 
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to  be  raised,  and  the  men  below,  five  or  six  in  niunber,  pulled 
at  the  other  end  of  the  rope,  thereby  raising  the  joist  Each 
joist  weighed  from  350  to  400  pounds.  When  it  reached  the 
proper  level  it  was  received  by  plaintiff  and  set  in  place. 
They  would  then  untie  the  tail  end  of  the  horse,  move  the  ap- 
paratus forward  about  four  feet  to  the  joist  which  had  just 
been  placed,  and  the  same  operation  would  be  repeated. 
While  one  of  the  joists  was  being  thus  hoisted  and  the  plaint- 
iff was  standiog  to  the  side  on  the  north  longitudinal  timber 
waiting  for  the  joist  to  come  up,  one  of  the  loose  boards  oa 
which  the  legs  of  the  horse  rested,  by  reason  of  the  pressure 
exerted  at  the  front  end,  tipped  up  at  the  rear  and  slued 
around,  knocking  the  plaintiff  off  the  timber  on  which  he  was 
standing,  as  the  result  of  which  he  fell  to  the  ground  and  sus- 
tained the  injury  for  which  this  action  was  brought 

A  special  verdict  was  returned  finding  (1)  that  the  hoist 
which  was  being  used  and  operated  at  the  time  the  plaintiff 
was  injured  was  not  safe,  suitable,  or  proper  and  not  so  con- 
structed, placed,  and  operated  as  to  give  proper  protection  to 
the  life  and  limb  of  a  person  so  employed  or  engaged  as  the 
plaintiff  was  at  the  time  of  the  accident;  (2)  that  the  use  of 
the  hoist  in  that  condition  was  the  proximate  cause  of  plaint- 
iff's injury;  (3)  that  the  defendant  in  the  exercise  of  ordi- 
nary care  ought  reasonably  to  have  anticipated  that  said  hoist 
was  unsafe,  unsuitable,  or  improper  and  not  so  constructed, 
placed,  and  operated  as  to  give  proper  protection  to  the  life 
and  limb  of  a  person  employed  or  engaged  as  the  plaintiff  was 
at  the  time  he  was  injured ;  (4)  that  the  plaintiff  at  the  time 
he  was  working  with  said  hoist  did  not  know  and  compre- 
hend the  danger  from  usLug  said  hoist  in  the  condition  in 
which  it  then  was;  (5)  that  the  plaintiff  in  the  exercise  of 
ordinary  care  ought  to  have  known  and  appreciated  that  un- 
less the  boards  on  which  the  legs  of  the  hoist  rested  were  se- 
curely fastened  or  held  down  at  or  near  the  rear  end  of  said 
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hoist  they  were  liable  to  tip  up  dming  the  operation  of  hoist- 
ing as  it  was  being  carried  on,  and  to  cause  some  such  acci- 
dent as  the  one  which  happened  to  the  plaintiff;  (6)  that  the 
plaintiff  in  the  exercise  of  ordinary  care  ought  to  have  dis- 
covered and  appreciated  such  danger  before  the  accident; 
(7)  that  the  defendant  in  the  exercise  of  ordinary  care  ought 
to  have  notified  and  warned  the  plaintiff  of  the  danger  of 
operating  the  said  hoist;  unless  the  boards  on  which  the  legs 
of  the  hoist  rested  were  securely  fastened  or  held  down  at 
or  near  the  rear  end  of  said  hoist,  they  were  liable  to  tip  up 
during  the  operation  of  hoisting  as  it  was  being  carried  on, 
and  to  cause  some  such  accident  as  the  one  which  happened  to 
the  plaintiff;  (8)  that  such  failure  to  warn  the  plaintiff  was 
the  proximate  cause  of  his  injury;  (9)  that  no  want  of  or- 
dinary care  on  the  part  of  the  plaintiff  contributed  proxi- 
mately to  his  injury ;  and  ( 10)  damages  $6,500. 

Defendant  objected  to  the  submission  of  question  7  on  the 
ground  that  there  were  no  issuable  facts  to  make  its  submis- 
sion proper,  also  to  question  number  1.  After  verdict,  de- 
fendant moved  for  judgment,  either  on  the  verdict  or  on  the 
evidence,  and  failing  that,  that  question  7  be  stricken  out,  the 
answer  to  question  8  changed  from  Yes  to  No  and  the  an- 
swer to  question  9  changed  from  Ko  to  Yes,  and  for  judg^ 
ment  on  the  verdict  as  so  changed.  The  plaintiff  also  moved 
for  judgment  upon  the  verdict,  and  failing  that,  moved  that 
the  answers  to  questions  6  and  6  be  changed  from  Yes  to  No, 
and  for  judgment  upon  the  verdict  as  so  changed,  and  fail- 
ing that,  moved  for  a  new  trial  on  the  ground  of  the  verdict 
being  inconsistent. 

The  court  ordered  the  verdict  set  aside,  granted  a  new  trial, 
and  denied  all  the  other  motions.  From  such  order  the  de- 
fendant  appealed. 

For  the  appellant  there  were  briefs  by  Flanders,  Bottum, 
Pawsett  &  Bottum,  and  oral  argument  by  (7*  F.  Fawsett 
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For  the  respondent  there  was  a  brief  by  R.  M.  Sheets,  at- 
torney, and  Jared  Thompson  and  Herbert  J.  Piper^  of  coun- 
sely  and  oral  argument  by  Mr.  Sheets. 

The  following  opinion  was  filed  December  10,  1912 : 

ViN  jE,  J.  There  is  practically  no  dispute  in  the  evidence 
as  to  how  plaintiff  was  injured.  The  statement  of  facts  shows 
precisely  what  happened  and  how  it  happened.  The  1^  of 
a  hoist,  which  was  required  to  support  a  weight  of  from  350 
to  400  pounds,  in  addition  to  a  portion  of  its  own  wei^t, 
rested  upon  the  ends  of  two  one-inch  horizontal  boards  in 
front  of  their  support — ^the  rear  ends  being  unfastened.  It 
is  apparent  that  the  fastening  of  the  tail  end  of  the  plank  of 
the  hoist  would  have  no  tendency  whatever  to  prevent  the 
weight  on  the  legs  from  tipping  up  the  rear  ends  of  the  loose 
horizontal  boards.  That  the  natural  and  inevitable  tendency 
of  the  weight  on  the  legs  was  to  lower  the  ends  on  which  they 
rested  and  tip  up  the  other  ends  is  a  fact  of  which  every  child 
using  a  teeter  or  see-saw  is  fully  aware.  That  they  would  so 
tip  up  whenever  the  weight  in  front  of  the  support  overcame 
the  weight  to  the  rear  thereof  is  equally  obvious.  That  a 
weight  of  from  350  to  400  pounds,  in  addition  to  the  weight 
of  about  two  thirds  of  the  hoist,  though  applied  only  a  few 
inches  in  front  of  the  support,  was  likely  to  overcome  the 
wei^t  of  that  portion  of  the  boards  lying  back  thereof,  is 
also  quite  apparent.  It  is  inconceivable  that  a  carpenter  of 
twenty-eight  years'  experience  should  not  be  cognizant  of 
these  facts.  He  knew  just  how  the  hoist  was  placed,  how  it 
was  fastened,  and  what  work  it  had  to  do.  He  knew  also  that 
any  downward  pressure  or  weight  upon  the  legs  would  tend 
to  raise  the  rear  ends  of  the  boards  on  which  they  were 
placed.  In  short,  he  knew  everything  the  master  could  have 
told  him  relative  not  only  to  the  manner  in  which  the  hoist 
was  constructed  and  placed,  but  also  to  the  effect  of  using  it 
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in  such  maimer  as  it  was  used.  The  mechanical  appliance, 
operation^  and  resultant  danger  were  so  simple  and  obvious 
that  comment  thereon  serves  only  to  confuse.  One  who  can- 
not appreciate  such  danger  from  a  view  or  mental  picture  of 
the  situation  itself  is  not  likely  to  do  so  through  the  medium 
of  argument  or  explanation.  Fully  knowing  and  appreciat- 
ing such  situation,  plaintiff  must  be  held  as  a  matter  of  law 
to  have  assumed  the  risk. 

Sec  1636 — 81,  Stats.,  does  not  abolish  the  defense  of  as- 
sumption of  risk  or  contributory  negligence.  Koepp  v.  Ned. 
E.  &  8.  Co.  151  Wis.  302, 139  N.  W.  179 ;  WiUiams  v.  J.  Q. 
\Yagner  Co.  110  Wis.  456,  86  N.  W.  167;  KnisUy  v.  Pratt, 
148  N.  Y.  372,  42  N.  E.  986 ;  Caddy  v.  Inierborough  R.  T. 
Co.  195  N.  Y.  415,  423,  88  N.  E.  747 ;  Schmitt  v.  Bohn,  110 
N.  Y.  Supp.  1086 ;  O'Maley  v.  South  Boston  O.  L.  Co.  158 
Mass.  135,  32  N.  E.  1119.  This  question  is  fully  treated  in 
the  first  case  cited,  and  it  is  deemed  unnecessary  to  say  more 
here  than  merely  to  refer  to  it 

It  follows  logically  from  what  has  been  said  that  no  duty 
devolved  upon  the  defendant,  though  found  to  exist  in  answer 
to  question  7,  to  warn  plaintiff  of  the  danger.  For  somewhat 
analogous  cases  see  Dougherty  v.  West  Superior  I.  £  S.  Co. 
88  Wis.  343,  60  N.  W.  274;  Dablke  v.  lU.  S.  Co.  100  Wis. 
431,  76  N.  W.  362 ;  Faber  v.  C.  Beisa  C.  Co.  124  Wis.  554, 
102  N.  W.  1049 ;  Bahles  v.  J.  Thompson  &  Sons  Mfg.  Co. 
137  Wis.  506,  118  N.  W.  350,  119  N.  W.  289;  Ladwig  v. 
Jefferson  Ice  Co.  141  Wis.  191,  124  N.  W.  407 ;  Brotzhi  v. 
Wis.  0.  Co.  142  Wis.  380,  125  N.  W.  916;  Brown  v.  Conr 
ners,  149  Wis.  403,  135  N.  W.  857. 

That  the  answers  to  questions  5,  6,  and  9  are  not  inconsist^ 
ent  is  decided  and  clearly  shown  in  the  case  of  Campshure 
V.  Standard  Mfg.  Co.  137  Wis.  155,  118  N.  W.  633.  As- 
sumption of  risk  and  absence  of  contributory  negligence  may 
co-exist    The  former  relates  to  the  assumption  by  the  plaint- 
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iff  of  a  risk  already  in  existence  at  the  time  it  is  assumed ; 
the  latter,  to  conduct  on  his  part  that  increases  an  existing 
risk,  or  creates  or  contributes  proximately  to  a  new  one. 

The  court  should  have  changed  the  answer  to  question  7 
from  Yes  to  "No,  and,  upon  the  verdict  so  changed,  rendered 
judgment  for  defendant 

By  the  Court. — Order  reversed,  and  cause  remanded  with 
directions  to  change  the  answer  to  question  7  from  Yes  to  No^ 
and,  upon  the  verdict  so  changed,  to  render  judgment  for  de- 
fendant 

The  following  opinion  was  filed  December  12,  1912 : 

Timlin,  J.  This  is  an  appeal  from  an  order  granting  a 
new  trial  on  the  ground  that  the  special  verdict  was  inom- 
sistent.  There  is  no  question,  I  think,  but  that  the  findings 
of  the  special  verdict  are  inconsistent  with  one  another,  but 
the  majority  opinion  disposes  of  the  case  on  the  merits  and 
orders  judgment  for  the  defendant  on  the  theory  that  the  un- 
disputed evid^ice  shows  assumption  of  risk. 

I  cannot  assent  to  this  disposition  of  the  case,  but  think 
the  order  appealed  from  should  be  affirmed.  The  statement 
of  facts  in  the  majority  opinion  is  correct  and  need  not  be 
here  repeated  except  in  one  particular,  and  that  is  the  point 
upon  which  the  case  turns. 

The  two  "boards"  mentioned  in  the  majority  opinion  upon 
which  the  legs  of  the  "horse"  rested  were  planks  three  inches 
thick  and  twenty  feet  long  and  probably  twelve  inches  wide. 
They  projected  eighteen  or  twenty  inches  east  of  the  easteriy 
joist,  and  the  legs  of  the  ^^orse"  rested  on  them  eight  inches 
or  a  foot  east  of  the  east  joist.  (East  is  toward  the  high  end 
of  the  ^lorse"  to  which  the  hoisting  tackle  was  fastened; 
west,  to  the  low  end  of  the  ^liorse"  whidi  was  tied  down  to  a 
joist  with  a  rope.)  When  this  is  added  it  is  not  quite  so  ob- 
vious that  these  "boards"  would  tip  up  in  hoisting  a  piece  of 
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timber  weighing  350  to  400  pounds.  We  must  bear  in  mind 
that  the  burden  of  proof  is  upon  the  defendant,  and  omissions 
in  the  evidence  count  in  favor  of  the  plaintiff.  The  appli- 
ance had  been  in  use  several  years,  although  it  was  new  to  the 
plaintiff.  There  is  evidence  that  he  handled  and  adjusted  it 
as  directed  by  the  superintendent  and  that  he  had  hoisted 
into  place  with  it  one  joist  with  safety,  but  while  hoisting  the 
second  one  he  was  injured  by  one  of  these  planks  tilting  up 
and  swinging  sidewise  and  striking  him.  Upon  these  facts 
and  at  oonmion  law  no  negligence  of  the  defendant  was 
shown,  but  defendant's  negligence  results  from  the  statute, 
sec  1636 — 81  (Supp.  1906:  Laws  of  1901,  ch.  257).  Now 
the  assumption  of  risk  is  found  on  the  forgoing  facts  by  the 
majority  opinion  notwithstanding  this  burden  of  proof  and 
notwithstanding  the  plaintiff  testified  he  did  not  know  of 
this  danger  and  notwithstanding  that  no  member  of  this  court 
can  now  say  without  making  experiment  that  350  or  400 
pounds,  or  rather  one  half  of  that  weight,  would  tilt  up  a 
three-inch  twenty-foot  plank  with  a  leverage  of  eight  inches 
or  a  foot  It  is  not  even  shown  of  what  timber  these  planks 
were,  nor  is  there  any  estimate  of  their  weight  nor  of  the 
weight  which  would  be  required  to  uptilt  the  plank  when  ap- 
plied eight  inches  or  one  foot  from  the  fulcrum,  seventeen 
and  one-half  feet  of  the  plank  projecting  on  the  other  side  of 
this  fulcrum.  It  is  also  noticeable  that  only  one  of  the  planks 
tilted  up  and  swung  around,  and  that  there  is  affirmative  evi- 
dence that  the  tilting  and  swinging  of  this  was  caused  by  the 
hoisting  crew  on  the  lower  floor  pulling  sideways,  thus  mak- 
ing a  case  of  an  appliance  condemned  by  statute  with  negli- 
gence of  fellow-servants  contributing  to  cause  the  injury. 
The  defendant  introduced  this  plaintiff  to  the  appliance  in 
question,  which  had  been  used  by  defendant  for  several  years 
as  a  derrick  or  hoist  The  defendant's  superintendent  states 
that  he  instructed  the  plaintiff  in  general  language  to  fasten 
down  the  rear  end  of  the  contrivance.    Plaintiff  denies  this 
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and  claimfi  he  was  instructed  to  fasten  down  with  a  rope  the 
lower  end  of  the  so-called  ^Qiorse."  This  it  is  admitted  he 
did. 

Mr.  Justice  Kbmwts,  I  atn  authorized  to  say,  concurs  in 
this  dissent 

Upon  motion  of  the  respondent  a  rehearing  waa  granted 
on  March  11, 1913,  and  the  cause  was  again  argued  on  May 
3,  1913. 

Eor  the  appellant  there  was  a  brief  by  Flanders,  Bottum, 
Pawsett  &  Bottum,  and  oral  argument  by  C.  F.  Fawsett. 

For  the  respondent  there  was  a  brief  by  H.  M.  Sheets,  H. 
<7.  Piper,  and  Jared  Thcmpean,  and  oral  argument  by  Mr. 
Piper. 

The  following  opinion  was  filed  May  31, 1913 : 

SiEBBOKEB,  J.  The  plaintiff  at  the  time  of  injury  was 
workingrSe  defendant  as  a  carpenter  and  ^.as  aaSg  in 
the  construction  by  defendant,  as  independent  contractor,  of 
an  addition  to  the  Power  &  Mining  Machinery  Company's 
plant  at  the  village  of  Cudahy.  Detailed  statements  of  the 
facts  of  the  case  were  made  by  the  court,  and  in  the  opinion 
of  the  dissenting  justices,  when  the  case  was  determined  on 
appeal  by  this  court  on  December  10, 1912,  to  which  we  make 
reference  to  avoid  unnecessary  repetition  {anie,  p.  533,  138 
N.  W.  1016).  Upon  motion  by  the  respondent  a  reargument 
of  the  case  has  been  had,  and  upon  re-examination  of  the  ques- 
tions presented  we  are  satisfied  that  in  our  former  conclusions 
the  law  was  not  correctly  applied  to  the  case  and  that  the  or- 
der of  the  circuit  court  granting  a  new  trial  must  be  affirmed. 
Upon  the  former  consideration  of  the  case  the  court  was  led 
to  a  conclusion  which  disposed  of  the  case  upon  the  merits, 
upon  the  ground  that  under  the  evidence  it  appeared,  as  a 
matter  of  law,  that  the  plaintiff  had  assumed  the  risk  of  the 
hazard  and  for  this  reason  he  had  established  no  cause  of  ac- 
tion. 


31]  .    JANUARY  TERM,  1918.  543 

Van  Dinter  t.  Worden-Allen  Ck>.  153  Wis.  533. 

Plaintiff  rests  his  case  on  the  rights  and  liabilities  as  de- 
fined by  aec  1636 — 81,  Stats.,  which  provides  that: 

"A  person  employing  or  directing  another  to  perform  labor 
of  any  kind  in  the  erection,  repairing,  altering  or  painting 
of  a  house,  building  or  structure  shall  not  furnish  or  erect, 
or  cause  to  be  furnished  or  erected  for  the  performance  of 
such  labor,  scaffolding,  hoists,  stays,  ladders  or  other  mechan- 
ical contrivances,  which  are  unsafe,  unsuitable  or  improper, 
and  which  are  not  so  constructed,  placed  and  operated  as  to 
give  proper  protection,  to  the  life  and  limb  of  a  person  so  em- 
ployed or  engaged." 

The  history  of  this  law  has  been  fully  set  forth  in  Koepp 
V.  Nat.  E.  &  8.  Co.  151  Wis.  302, 139  N.  W.  179.  That  the 
hoist  in  question  is  one  of  the  appliances  specified  in  the  stat- 
ute cannot  be  questioned.  It  was  held  in  the  Koepp  Case 
that  the  legislature  intended  to  make  employers  absolutely 
liable  as  to  the  safety  of  employees  in  the  situation  embraced 
in  the  statute,  except  when  the  injured  person  assumed  the 
risk  or  was  guilty  of  contributory  negligence.  The  court 
there  adopted  the  declaration  of  the  court  in  Oombert  v.  Mc- 
Kay, 201  N.  Y.  27,  94  N.  E.  186,  as  expressive  of  the  leg- 
islative purpose,  which  was  in  substance  that : 

*T[t  in  terms  absolutely  forbids  those  employers  to  furnish 
or  operate  or  cause  to  be  furnished  or  operated  any  apparatus 
therein  mentioned  of  the  character  and  quality  described  by 
it  It,  in  its  effect,  provides  that  any  employer  who  either 
personally,  or  by  another,  furnishes  for  the  performance  of 
any  named  labor  a  forbidden  article,  shall  be  responsible 
therefor." 

In  applying  this  law  to  the  instant  case  it  is  of  controlling 
importance  to  keep  in  mind  that  the  defendant  is  forbidden 
to  furnish  a  hoist  which  is  unsafe,  unsuitable,  or  improper 
and  to  80  place  and  operate  it  as  not  to  afford  the  employee 
proper  protection  to  his  life  and  limb.  The  question  whether 
the  hoist  was  suitable,  safe,  and  proper,  and  whether  it  was 
iO  placed  and  operated  as  to  give  proper  protection  to  the 


544         SUPREME  COUBT  OF  WISCONSIN.      [Mat 

Van  Dinter  t.  Worden-Allen  Ck>.  158  Wis.  5S3. 

employees  engaged  in  the  erection  of  the  building,  was  neg- 
atived by  the  jury.  The  jury  also  found  that  plaintiff  did 
not  know  and  comprehend  the  danger  of  using  the  hoist  in 
the  condition  it  was,  and  that  the  plaintiff,  in  the  exercise  of 
ordinary'  care,  ought  to  have  discovered  and  appreciated  the 
danger  attending  its  use.  This  court,  as  above  stated,  upon 
the  original  hearing  of  the  case  considered  that,  upon  the 
facts  and  circumstances  shown  by  the  evidence,  it  must  be 
held,  as  a  matter  of  law,  that  the  plaintiff  ought,  in  the  ex- 
ercise of  ordinary  care,  to  have  known  and  appreciated  such 
danger  and  hence  he  assumed  the  risk.  There  is  evidence 
tending  to  show  that  the  plaintiff  followed  the  direction  giv^i 
him  to  tie  the  plank  to  which  the  hoisting  tackle  was  attached 
to  a  joist  with  a  rope  and  that  he  did  this  in  the  manner  di- 
rected by  defendant's  superintendent,  and  that  he  placed  the 
planks  supporting  the  horse,  holding  the  plank  with  tackle,  as 
directed  and  as  they  had  been  placed  to  hoist  the  first  joist, 
which  was  successfully  accomplished.  It  also  appears  that 
the  plaintiff  had  not  operated  this  hoist  before  this  morning 
and  had  only  observed  the  operation  of  raising  one  joist,  and 
that  he  had  had  no  experience  with  a  hoist  like  this  one, 
though  he  had  worked  at  hoists,  used  for  this  purpose,  of  dif- 
ferent construction.  He  testified  to  the  effect  that  he  at- 
tempted to  place  the  1^  of  the  horse,  supporting  the  hoist 
plank,  near  the  joist  on  which  the  two  planks  supporting  the 
horse  lay,  or  a  little  ahead  of  it,  but  that  he  did  not  measure 
it ;  that  he  intended  to  place  it  a  little  forward — ei^t  inches 
or  a  foot.  He  also  states  that  he  thought  everything  was  all 
right  so  long  as  it  worked  right ;  that  he  did  not  understand 
it  could  tip  over  as  it  did,  and  that  he  did  this  work  and  set 
up  the  hoist  and  fastened  it  as  directed.  The  horse  was  sup- 
ported by  three-inch  twenty-foot  planks.  The  weight  of  the 
joist  to  be  raised  was  estimated  at  from  350  to  400  pounds. 
There  is  also  evidence  that  the  men  at  the  rope  below,  doing 
the  hoisting,  pulled  sideways  instead  of  directly  downward. 
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and  that  the  accident  was  caused  by  the  plank  on  the  side 
toward  which  this  pulling  was  done  tilting  up  at  the  rear  end, 
swinging  around,  striking  the  plaintiff,  and  knocking  him 
off  from  the  girder  he  stood  on,  causing  him  to  fall  to  the  bot- 
tom of  the  building.  True,  there  is  also  evidence  showing 
that  the  plaintiff  knew  how  the  apparatus  was  constructed 
and  how  it  was  being  operated.  This,  however,  does  not  in- 
disputably establish  the  fact  that  the  dangers  incident  to  op- 
erating the  hoist  were  so  open  and  obvious  that  a  reasonably 
prudent  person,  under  the  circumstances,  ought  to  have  ap- 
preciated and  observed  thenL  We  are  persuaded  that  the  rec- 
ord presents  a  state  of  facts  from  which  fair-minded  men 
may  honestly  draw  different  conclusions,  and  that  the  ques- 
tion of  the  plaintiff's  contributory  negligence  or  his  assump- 
tion of  the  risk,  under  the  evidence,  is  of  such  uncertainty  as 
to  present  questions  for  determination  by  the  jury.  This  con- 
clusion is  supported  by  the  trial  court  on  its  submission-  of 
these  issues  to  the  jury,  because  he  concluded  there  was  room 
in  the  evidence  for  conflicting  inferences.  Se-examination 
of  the  case  has  convinced  us  that  the  trial  court's  ruling  on 
this  question  was  right  and  that  our  former  conclusion,  hold- 
ing that  the  record  shows  the  plaintiff  assumed  the  risk  as  a 
matter  of  law,  is  erroneous. 

It  is  contended  that  the  trial  court  erred  in  submitting  to 
the  jury  the  question  whether  or  not  defendant,  in  the  exercise 
of  ordinary  care,  ought  to  have  warned  the  plaintiff  of  the 
unsafe  conditions  under  which  the  hoist  was  being  operated, 
upon  the  ground  that  the  pleadings  in  the  case  presented  no 
such  issue.  The  court  submitted  this  issue  to  the  jury  and 
they  found  against  the  defendant  on  the  question,  and  also 
that  such  failure  to  warn  was  the  proximate  cause  of  the  in- 
jury. It  appears  that  the  plaintiff's  attorneys,  after  the  evi- 
dence had  all  been  received,  requested  that  the  complaint  be 
amended  to  conform  to  the  evidence  in  this  respect.  The 
court  did  not  then  specifically  rule  on  the  matter  requested; 

Vol.  153  -36 
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but  stated  that  he  would  do  so,  and  then  proceeded  to  submit 
the  issues  as  if  the  pleading  were  so  amended,  and  subse- 
quently treated  the  case  as  though  the  amendment  were  al- 
lowed. This  course  of  procedure  must  be  considered  equiva- 
lent to  allowing  the  amendment  It  is  considered  that  the 
question  was  properly  included  in  the  verdict.  Upon  this 
question  (No.  7  of  the  verdict)  the  court  instructed  the  jury 
that  the  employer  '^ust  warn  him  [plaintiff]  of  all  dangers 
to  which  he  will  be  exposed  in  the  course  of  his  employment, 
except  those  which  the  employee  may  be  deraied  to  have  fore- 
seen as  necessarily  incident  to  his  employment  or  which  may 
be  open  and  obvious  to  a  person  of  his  experience  and  under- 
standing.'^  By  their  answer  the  jury  found  it  was  the  de- 
fendant's du^  to  give  the  plaintiff  warning  of  the  dangerous 
condition  of  operating  the  hoist  as  it  did.  By  questions  5  and 
6  of  the  verdict  the  jury  found  that  the  plaintiff,  in  the  ex- 
ercise of  ordiuary  care,  ou^t  to  have  known  and  appreciated 
these  dangers.  The  jury  found  that  the  hoist  furnished  by 
the  defendant  was  not  safe,  as  required  by  the  statute,  and 
that  such  unsafe  condition  proximately  caused  the  injury. 
These  facts  render  the  defendant  liable  unless  it  be  found 
that  plaintiff  either  assumed  the  risk  or  vms  guilty  of  con- 
tributory negligence.  The  vital  issues  of  fact,  therefore, 
were  whether  or  not  the  plaintiff  had  assumed  the  risk  or 
had  been  guilty  of  contributory  negligence.  It  is  clear  there 
is  an  irreconcilable  conflict  in  the  facts  found  by  the  jury  in 
their  findings  under  questions  5  and  6  and  question  7,  as 
pointed  out  by  the  court  If  the  danger  was  so  open  and  ob- 
vious that  plaintiff  ou^t  to  have  appreciated  it,  then,  as  the 
court  instructed  the  jury,  th^  defendant  was  under  no  obli- 
gation to  warn  the  plaintiff.  The  trial  court  so  held  and  for 
that  reason  properly  awarded  a  new  trial  of  the  case. 
By  the  Coturt- — The  order  appealed  from  is  affirmed. 

Babnbs  and  Vinje,  JJ.,  dissent 
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TuBNBB,  Appellant,  vs.  Leasman,  Bespondenti 

April  IZ'-Uay  SI,  1913. 

Alienation  of  u>ife*8  affections:  Criminal  conversation:  Evidence: 

Question  for  jury. 

In  an  action  for  alienation  of  a  wife's  affectioiui  and  for  criminal 
conyersation*  the  direction  of  a  verdict  in  defendant's  favor 
was  error,  because  difterent  inferences  could  legitimately  be 
drawn  from  the  evidence  and  the  jury  would  have  been  war- 
ranted in  returning  a  verdict  thereon  for  plaintiff. 

Appeal  from  a  judgment  of  the  circuit  court  for  Lai^lade 
county:  John  Goodiand,  Circuit  Judge.    Reversed. 

H.  F.  Morson,  for  the  appeUant 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Albert  H.  Krugmeier. 

Babnes,  J.  This  action  was  brought  by  the  plaintiff 
against  the  def^idant  to  recover  damages  for  alienation  of 
his  wife's  affections  and  for  criminal  conversation.  The 
court  directed  a  verdict  in  defendant's  favor,  and  from  a 
judgment  entered  thereon  the  plaintiff  appeals. 

Direct  proof  of  adultery  is  seldom  obtainable.  It  must  or- 
dinarily be  proven  by  circimistantial  evidence.  The  jury 
might  legitimately  believe  the  evidence  of  the  plaintiff  and 
disbelieve  that  of  the  defendant,  where  there  was  a  conflict. 
If  different  inferences  could  be  Intimately  drawn  from  the 
evidence,  those  most  favorable  to  the  plaintiff  might  be 
drawn.  If  the  inference  of  guilt  might  properly  be  drawn 
from  the  whole  evidence  in  the  case,  it  presented  a  jury  ques- 
tion. It  is  only  where  there  is  an  entire  lack  of  credible  evi- 
dence that  a  court  is  warranted  in  taking  a  case  from  a  jury. 
These  propositions  are  elementary  and  authorities  need  not 
be  cited  to  support  them.  The  sole  question  in  the  case  is 
whether  on  the  evidence  adduced  the  jury  would  be  justified 
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in  returning  a  rerdict  for  the  plaintiff,  bearing  in  mind  the 
rule  that  the  ruling  of  the  circuit  court  in  directing  a  verdict 
will  not  be  set  aside  unless  clearly  wrong. 

Archie  Turner,  the  ten-jear-old  son  of  the  plaintiff,  testi- 
fied that  the  defendant  stayed  at  his  father's  house  during 
the  hunting  season  of  1910 ;  that  during  that  time  his  mother 
went  to  the  root  house  and  defendant  followed  her  in  a  short 
time  and  went  inside  and  shut  the  door ;  that  he  (the  witness) 
went  to  the  root  house  and  tried  to  get  in  and  they  told  him 
to  go  to  the  house ;  that  in  a  little  while  he  tried  again  to  get 
in  and  &ey  would  not  let  him  in  the  second  time;  that  they 
were  in  the  root  house  a  good  half  hour  and  that  the  door  was 
locked.  The  plaintiff  was  away  from  home  at  the  time.  The 
episode  is  not  denied  by  the  defendant,  but  he  makes  a  plau- 
sible, and  it  may  well  be  a  truthful,  explanation  of  it.  He 
says  he  was  employed  by  plaintiff  in  the  fall  of  1910  and 
that  he  was  directed  by  him  to  salt  a  deer  and  that  this  is 
T^at  he  was  doing  in  the  root  house  with  plaintiff's  wife. 
BJe  also  said  that  the  door  was  not  locked  and  that  Mrs. 
Turner  told  Archie  when  he  tried  to  get  in  to  go  to  the  house 
and  mind  the  baby.  There  was  a  direct  conflict  in  the  testi- 
mony as  to  whether  or  not  the  door  was  locked,  and  the  jury 
was  at  liberty  to  believe  the  boy  if  it  saw  fit  If  it  was  locked, 
that  circumstance  might  not  be  conclusive  of  the  defendant's 
guilt,  but  it  would  require  a  good  deal  of  explanation  which 
a  jury  might  be  slow  to  take  at  its  face  value,  even  where  the 
door  had  a  spring  lock. 

The  boy  further  testified  that  when  his  father  was  gone 
the  defendant  would  get  him  and  his  sister,  who  was  younger 
than  he,  to  go  out  and  gather  leaves  and  would  give  them  a 
cent  a  sack  for  them  and  that  he  did  not  do  this  when  plaint- 
iff was  home.  Also  that  when  the  father  was  gone  defend- 
ant would  be  in  the  house  a  good  deal  with  his  mother,  but  it 
was  otherwise  when  the  father  was  home. 

The  plaintiff  testified  that  prior  to  1910  the  defendant  did 
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considerable  hunting  and  trapping  and  stopped  at  plaintiflPs 
house;  that  he  employed  defendant  from  January  10  to 
March  10,  1910,  and  that  thereafter  he  hung  around  doing 
trapping  and  hunting  until  about  Ohristmas;  that  Mrs. 
Turner  left  for  New  London  to  visit  plaintiff's  sister  on  De- 
cember 22d  for  a  stay  of  four  days  and  did  not  come  back 
until  January  2d,  at  which  time  he  went  for  her;  that  four 
days  after  his  wife  left  the  defendant  also  went  away  with- 
out saying  where  he  was  going;  that  he  (plaintiff)  found  her 
at  the  home  of  defendant's  father  and  mother  and  found  the 
defendant  there  with  her  when  he  went  to  bring  her  home; 
that  when  he  got  there  the  defendant  and  his  wife  were  in  oner 
room  and  the  old  folks  were  in  another ;  that  he  told  his  wife 
he  came  to  go  home  with  her,  and  that  she  looked  at  defend- 
ant and  said  she  did  not  know  as  she  would  go  home  at  all; 
that  he  asked  the  defendant  what  he  was  tagging  his  wife 
around  the  country  for,  and  he  replied  that  that  was  no  af- 
fair of  plaintiff's ;  that  he  didn't  have  a  shoestring  tied  to  him 
and  he  had  a  right  to  go  where  he  pleased;  that  his  (plaint- 
iff's) wife  came  home  with  him,  but  was  determined  that  de- 
fendant should  come  also;  that  he  (plaintiff)  and  his  wife 
were  in  one  rig  and  defendant  in  another  as  they  drove  to 
New  London  to  catch  the  train  and  that  she  kept  looking  back 
continually  and  wanted  to  know  if  defendant  was  coming; 
that  his  wife  requested  him  to  see  if  defendant  got  on  the 
train  at  New  London,  and  when  he  did  not  she  said  she  would 
return  at  once  if  he  did  not  come  on  the  next  train ;  that  on 
her  homeward  trip  she  said  she  would  end  their  trouble  when 
she  got  to  a  drug  store ;  that  when  the  train  arrived  at  An- 
tigo  she  insisted  on  their  staying  over  to  see  if  the  defendant 
got  on  the  train  or  not ;  that  his  wife  insisted  on  his  going  to 
the  train  with  her  to  meet  defendant ;  that  plaintiff  and  his 
wife  then  went  to  their  home  and  defendant  followed  in  a 
couple  of  days,  when  he  was  paid  up  and  discharged ;  that  he 
came  to  the  house  a  couple  of  times  afterward,  but  not  on 
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plaintiff's  invitation;  that  his  wife  did  not  seem  to  be  the 
same  after  this ;  she  would  look  out  the  way  she  saw  defend- 
ant go,  and  cry;  that  when  he  asked  her  the  reason,  she  would 
say:  'TTou  have  raised  h — ^1  vrtth  WiU  [the  defendant]  and 
I  don't  care  to  live  any  more ;"  that  Mrs.  Turner  left  him  in 
July,  1911,  ostensibly  to  visit  the  plaintiff's  sister,  but  in- 
stead went  to  the  home  of  defendant's  parents,  near  New  Lon- 
don, and  that  at  this  time  the  defendant  was  in  the  vicinity 
of  Kempster  in  Langlade  county.  On  July  6th  Mrs.  Turner 
wrote  a  letter  to  a  neighbor,  Mrs.  Vaughn,  whose  posto£Sce 
address  was  £empster,  in  which  she  said,  among  other 
things: 

"Did  you  see  WiU  the  day  I  left  ?  Write  back  by  return 
mail  and  let  me  know  if  he  is  at  £empster  yet.  Ton  teU 
him  there  is  somebody  down  here  that  wants  him  to  come  on 
the  next  train,  and  be  sure.  She  told  me  to  tell  him,  so  you 
tell  him  for  me.  Say,  Sadie,  keep  this  letter  out  of  sight  of 
Bert  and  to  yourself,  because  he  gets  madder  than  h — ^l  when 
I  write  to  any  one.  .  .  .  Now  answer  right  away  and  let  me 
know  about  WUl.  His  poor  mother  is  so  lonesome  she  cries 
for  him.  She  says:  If  WiU  ain't  at  your  place  have  Orves 
write  to  him  or  see  him  for  her.  Now,  Sadie,  keep  stiU  about 
this;  the  old  man  gave  me  h — ^1  all  the  way  to  Antigo  that 
day  I  left" 

The  inference  might  well  be  drawn  from  this  letter  that 
the  "somebody"  who  was  anxious  to  have  ''WiW*  take  the 
next  train  was  none  other  than  the  writer  of  the  letter.  Mrs. 
Vaughn  showed  the  letter  to  the  defendant  the  day  she  re- 
ceived it,  and,  while  it  may  be  a  mere  coincidence,  he  did 
leave  on  the  next  train  and  went  to  his  father's  home,  where 
the  plaintiff's  wife  was  staying.  He  says  he  stayed  but  a 
short  time,  but  he  worked  not  far  from  there.  The  plaintiff 
further  testified  that  in  July  he  went  to  where  his  wife  was 
staying  to  induce  her  to  return,  but  that  he  did  not  succeed 
and  he  returned  home  the  next  day.  He  went  to  see  her  again 
in  August  and  remained  over  night  He  said  his  wife  sent 
for  the  defendant  and  he  came  in  the  evening,  and  while  he 
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was  there  she  said,  apparently  addressing  the  defendant, 
*^What  will  we  do  ?"  And  in  answer  to  her  own  question  said, 
''We  will  stay  and  %ht  it"  She  again  refused  to  return.  At 
this  time  she  had  instituted  an  action  for  divorce.  Defend- 
ant did  not  visit  his  parents  in  1910  until  Mrs.  Turner  went 
to  their  home,  nor  did  he  do  so  in  1911.  Admittedly  there 
was  some  correspondence  between  plaintiff's  wife  and  the  de- 
fendant The  plaintiff  also  testified  that  he  found  some  pof^ 
tal  cards  in  the  pocket  of  a  pair  of  trousers  which  defendant 
left  at  his  place.  There  were  some  "mushy"  verses  printed 
thereon,  but  no  satisfactory  proof  that  Mrs.  Turner  sent  or 
gave  the  cards  to  the  defendant  Mrs.  Turner  was  examined 
in  reference  to  a  second  letter  which  she  wrote  to  Mrs. 
Vaughn  under  date  of  July  24,  1911.  It  does  not  appear  to 
be  in  the  record,  but  it  appears  from  the  record  that  it  con- 
tained the  following  statement :  ^^Qod  only  knows  which  way 
he  went  and  never  expect  to  see  him  again."  This  referred 
to  the  defendant,  and  while  he  was  not  at  his  father's  house 
where  Mrs.  Turner  was  staying  when  the  letter  was  written, 
he  was  working  in  the  immediate  vicinity. 

No  one  of  these  circumstances  standing  alone  is  very  sig- 
nificant This  may  be  said  generally  in  reference  to  the  sep- 
arate links  in  what  may  be  a  very  satisfactory  chain  of  cir- 
cumstantial evidence.  It  may  well  be  that  the  defendant  is 
blameless.  He  may  be  the  one  pursued  rather  than  the  pur- 
suer. If  so,  he  did  not  try  very  hard  to  make  his  escape. 
Some  of  the  evidence  referred  to  is  contradicted.  Some  of  it 
is  explained  and  some  of  it  is  difficult  to  explain.  We  do  not 
care  to  comment  on  it  at  length  or  to  emphasize  any  part  of 
it  Inasmuch  as  a  new  trial  must  be  had,  comments  might 
work  prejudice.  We  do  not  point  to  any  one  item  of  evidence 
as  making  a  case  for  the  plaintiff.  What  we  do  hold  is  that 
the  jury  had  the  ri^t  to  pass  on  the  credibility  of  the  evi- 
dence if  conflicting  inferences  might  reasonably  be  drawn 
therefrom,  and  that,  taking  the  entire  testimony  offered,  dif- 
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ferent  inferences  might  be  drawn  and  it  was  for  the  jury  to 
draw  the  one  which  it  deemed  to  be  correct,  and  that  it  was 
fairlj  within  its  province  to  find  the  necessary  facts  to  en- 
title the  plaintiff  to  recover. 

By  (he  Court. — Judgment  reversed,  and  cause  remanded 
for  a  new  triaL 

SiEBEOKSB,  EjcBwnf,  and  TimI/IN,  JJ.,  dissent 


HimncAPOLiB,  St.  Paul  k  Sattlt  Stb.  Mabib  Railway 
Company,  Appellant,  vs.  Industkui.  CSomiossion  of 
iWiBCONsiN  and  another,  Respondents. 

April  IZ—May  SI,  191$. 

WorkMen*$  Compensation  Act:  Railioay  employees:  Acceptance  of 
act  by  company:  Not  limited  to  shop  and  ofjlce  employees:  Stat- 
utes: Construction. 

1.  As  to  aU  employees  of  a  railway  company — ^not  merely  as  to 

those  "working  in  shops  and  offices" — the  company  may  accept 
the  provisions  of  ch.  60,  Laws  of  1911  (sees.  2394—1  to  2S94— 31, 
Stats.).    TiicuN  and  Kkrwin,  JJ.,  dissent 

2.  All  the  employees  of  a  railway  company  were  covered  hy  its  ac- 

ceptance in  general  terms  of  the  provisions  of  said  act,  al- 
though such  acceptance  was  followed. hy  specifications  as  to 
number  of  employees  and  places  and  nature  of  emplosrment 
which  related  only  to  employees  working  in  shops  and  offices. 

3.  The  plain  language  of  a  statute  cannot  be  rendered  ambiguous 

by  an  erroneous  popular  conception  of  its  intent 
i.  Where  a  special  committee  of  the  legislature,  appointed  to  in- 
vestigate a  subject,  reported  a  bill  which  was  divided  into  sub- 
jects by  appropriate  headings  and  was  accompanied  by  ex- 
planatory notes  both  by  the  committee  and  by  counsel  who 
were  employed  to  assist  it,  and  the  proposed  legislation  was 
enacted  in  the  light  of  such  headings  and  notes,  they  may  be 
properly  considered  in  determining  whether  there  is  any  ob- 
scurity in  the  law  calling  for  judicial  construction. 
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ApFEiJL  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.    Affirmed. 

Action  involving  the  question  of  whether  railway  em- 
ployees, outside  of  those  ^^working  in  shops  or  offices,''  are 
widiin  the  protection  of  ch«  50,  Laws  of  1911,  commonly 
called  the  Workmen's  Compensation  Act,  now  sees.  2894 — ^1 
to  2394 — 31,  inclusive,  of  the  Statutes. 

Torger  Torvalson,  an  employee  of  the  plaintiff  and  not 
working  in  a  shop  or  office,  while  in  the  line  of  his  du^, 
July  24, 1912,  was  accidentally  killed.  Prior  thereto  and  in 
due  course,  the  defendant  elected  to  accept  the  provisions  of 
ch.  50  aforesaid  by  filing  with  the  Industrial  Commission  its 
election  in  this  form: 

'^Take  notice  that  the  undersigned  employer  of  labor  in 
Wisconsin  accepts  the  provisions  of  chapter  50,  Laws  of 
1911,  Wisconsin  Statutes. 

^^Number  of  employees  1250 — ^Number  varies  somewhat 
from  time  to  time. 

^^Location  of  place  of  employment — ^Milwaukee,  Fond  du 
Lac,  Stevens  Point  and  other  places. 

^^Nature  of  employment — ^Miscellaneous  <^ce  work,  shop 
work,  repairing  cars,  etc. 

'a)ated  at  Milwaukee  this  81st  day  of  May,  1912.'' 

The  defendant,  in  addition  to  filing  the  election  as  stated, 
complied  with  all  the  conditions  of  the  law  essential  to  bring 
itself  therein  so  far  as  it  was  competent  to  do  so. 

In  due  course,  after  the  accident,  EUa  Torvalson,  widow 
of  the  deceased  and  mother  of  three  children  by  him,  aged 
six,  four,  and  two  years,  respectively,  duly  made  claim  for 
such  compensation  as  she  and  her  family  were  entitled  to 
under  the  law.  Thereupon,  the  question  was  raised  as  to 
whether  the  Compensation  Act  extended  to  railway  employ- 
ees, other  than  those  ^Svorking  in  shops  or  offices."  Th^  de- 
cision was  in  the  affirmative.  Thereupon  the  railway  com- 
pany commenced  this  action  in  the  circuit  court  for  Dane 
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comity  to  review  the  question  so  decided,  resulting  in  the  con- 
clusion of  the  Commissian  being  affirmed.  This  appeal  ia 
from  the  judgment. 

For  the  appellant  there  was  a  brief  by  W.  A.  Hayes,  at- 
torney, and  John  L.  ErdaU,  of  counsel,  and  oral  argument  by 
Mr.  Hayes. 

For  the  Industrial  ConmUssion  there  was  a  brief  by  the 
Attorney  General  and  Byron  H.  Stebbins,  first  assistant  at- 
torney general,  and  oral  argument  by  Mr.  Stebbins. 

For  the  respondent  Torvalson  the  cause  was  argued  orally 
by  /.  E.  Thomas. 

A  brief  was  also  filed  by  B.  L.  Clark,  attorn^. 

MabshaiX)  J.  The  only  question  of  any  moment  pre- 
sented for  decision  is,  whether  it  is  competent  for  a  railroad 
company  to  accept  the  provisions  of  the  statute  aforesaid,  ex- 
cept as  to  its  employees  ^Svorking  in  shops  or  offices."  It  is 
appreciated  that,  at  the  time  appellant  filed  its  election,  it 
was  commonly  thought  that  such  competence  did  not  exist 
Though  appellant's  election  was  general  in  terms  with  special 
reference  to  employees  working  in  shops  or  offices,  doubtless, 
as  its  counsel  frankly  confesses  was  the  fact,  it  intended  to 
accept  the  Compensation  Act  to  the  fullest  extent  of  its  com- 
petency. The  form  used  was  furnished  by  the  Industrial 
Commission.  It  used  words  of  election,  in  general,  to  come 
under  the  act,  as  the  law  provides,  followed  by  specifications 
as  to  the  number  of  its  employees,  the  kind  of  service,  and 
where  the  labor  was  being  performed.  The  additional  fea- 
tures were  mere  matters  of  administration.  They  were  not 
intended  by  the  Commission  nor  by  appellant  to  limit  the 
words  of  acceptance.  Moreover,  the  law  makes  no  provision 
for  any  such  limitation.  Therefore,  we  have  no  hesitancy  in 
affirming  the  decision  of  the  circuit  court,  that  all  of  appel- 
lant's employees  were  included  in  the  election  if  the  law  au- 
thorized it     There  is,  really,  no  contest  on  this  point;  but. 
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if  it  were  otherwise,  there  would  hardly  be  room  for  reason- 
able doubt,  that  the  Com/mission  and  the  circuit  court  reached 
the  oorrect  conclusion.  The  question  seems  to  be  raised  now 
merely  for  the  purpose  of  having  this  court  formally  pass 
thereon. 

Whether  the  C<Hnpensation  Act  extends  to  all  railway  em- 
ployees, ifi  of  very  great  interest,  because  of  the  large  number 
of  persons  affected,  the  hazardous  nature  of  the  employment, 
the  manifest  public  policy  to  make  such  provisions  for  repair- 
ing the  injuries  to  all  employees  so  far  as  practicable,  the  evi- 
dent justice  of  it,  not  as  matter  of  charily  but  as  matter  of 
humanity  and  right  both  to  the  living  and  the  dead,  and  as 
matter  of  wise  public  economy  as  well,  to  the  end  that  the 
maimed  in  service  and  the  surviving  widows  and  orphans  and 
other  dependents  of  those  whose  service  results  in  fatal  in- 
juries should  have  their  losses  reasonably  dealt  with  as  matter 
of  general  concern.  No  movement  in  any  age  has  made  more 
for  the  elimination  of  waste  and  the  economical  application 
of  personal  injury  cost  of  production  and  distribution  of  those 
things  which  are  necessary  for  or  administer  to  Intimate 
human  desires,  where  it  belongs,  and  to  where  it  must  in- 
evitably go  as  ft  final  resting  place,  than  laws  of  which  the  one 
in  question  is  a  distinguished  type, — a  crystallization,  as  has 
been  said  before,  into  1^1  obligation  of  moral  duly  and  eco- 
nomic truth.  The  conception  and  appreciation  thereof  is 
such  among  the  nations  of  the  world  that  the  countries  which 
have  no  such  system  are  exceptional,  and  consciousness  of  the 
justice  and  necessity  therefor  is  confessed,  in  general,  by  all 
mankind  where  the  dignity  of  labor  has  its  merited  signifi- 
cance. 

In  view  of  what  has  been  said,  that  the  greatest  of  our  in- 
dustries— the  one  for  which  such  a  law  as  the  one  in  question 
is  manifestly  most  needed,  and  it  would  seem  most  desired,  by 
employer,  employees,  and  the  public — should  be  left  out  of  the 
scope  of  its  beneficent  provisions,  would  challenge  attention 
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as  strange,  ^^assing  strange."  In  the  circumstances  we  face, 
the  inclination,  if  not  t2ie  duty,  would  be  to  include  the  in- 
dustry rather  than  to  exclude  it  by  construction,  if  the  mean* 
ing  of  the  law  must  be  read  out  of  obscurity.  It  would  seem 
almost  unbelievable  that  the  legislature,  in  providing  a  sys- 
tem to  lay  the  burdens  of  personal  injury  losses  where  they 
will  be  as  soon  as  practicable  absorbed  into  the  products  of 
industry,  left  out  the  most  significant  dass,  by  far,  of  the 
objects  of  solicitude. 

We  must  confess  the  idea  has  been  prevalent  that  the  Com- 
pensation Act  was  not  intended  to  apply  to  railway  employees, 
in  general  That  has  come  about,  doubtless,  from  a  s^iti- 
ment  which  grew  up  while  the  act  was  under  consideration  in 
the  legislature,  based,  largely,  on  a  lay  understanding  of  the 
classification  of  railway  employees  into  those  engaged  in  shops 
or  c^Sces  and  all  others  found  in  the  first  part  of  the  act,  and 
the  indifference  of,  or  opposition  from,  some  of  the  employees 
as  well  as  employers,  before  the  special  committee  which  pre- 
pared the  bill  and  before  other  legislative  committees.  Some- 
how, but  just  how,  no  one  seems  to  comprehend,  the  air,  so  to 
speak,  became,  during  the  progress  of  the  act  throu^  the  1^ 
islature,  charged  with  the  idea  that  there  was  some  specializa- 
tion as  to  railway  employees  and,  that,  supplemented  with 
the  fact  of  railway  employers  having  kept  aloof  from  the  mat- 
ter until  appellant  chose  to  raise  the  question,  seems  to  have 
caused  more  or  less  of  a  conviction  that  the  general  class  of 
railway  employees  were  not  within  the  benefits  of  the  law. 

Notwithstanding  that,  upon  the  first  occasion  of  the  ques- 
tion being  presented  to  the  Commission  for  decision  over  a 
year  after  the  enactment  took  effect,  a  decision  seems  to  have 
been  readily  reached  that  the  law,  as  regards  its  compensation 
features,  in  letter  and  spirit,  includes,  and  was  intended  to 
include,  all  railway  employees,  and  the  learned  circuit  court 
reached  the  same  conclusion.  It  does  not  seem  that  either 
the  Commission  or  the  trial  court  considered  that  it  was  re* 
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quired  to  solve  any  ambiguity  in  reaching  that  conclusion. 
If  that  be  right,  it  is  not  the  first  time  a  wrong  idea,  produoed 
by  the  atmosphere  characterizing  an  enactment,  and  the  har- 
mony therewith  for  a  long  period  of  time,  have  taken  hold  of 
the  public  mind  so  as  to  produce  quite  a  settled  conclusion  as 
to  legislative  intent,  and  the  creation  of  a  condition,  which, 
after  careful  search  when  such  was  required,  was  not  found, 
in  fact,  to  be  either  in  the  letter  or  spirit  or  intent  of  the  en- 
actment; a  significant  instance  being  the  conception  of  the 
primary  election  law,  that  it  rendered  unlawful  the  holding 
of  a  political  party  delegate  convention  as  a  step  in  placing  a 
choice  of  candidates  on  the  primary  ballot. 

We  have  been  constrained  to  remark  as  above,  to  show  that 
we  have  not  been  unmindful  of  the  general  idea  which  has 
prevailed  as  to  the  scope  of  the  Compensation  Act  It  is 
proper,  in  fact  it  seems  a  duty,  to  take  notice  of  that,  so  far 
as  we  might  otherwise  be  led  to  a  too  hasty  conclusion  as  to 
the  meaning  of  the  law,  looking  only  at  its  seemingly  plain 
words  in  the  light  of  the  hope  which  was  vitalized  in  its  en- 
actment and  which  grows  with  experience.  The  sentiments 
characterizing  a  law  mi^t  have  some  influence  to  create  ob- 
scurity, where  otherwise  it  would  not  exist,  but  if  after  all, 
we  find,  as  the  circuit  judge  and  the  Commission  did,  the 
words  of  the  act  plain  and  the  l^slative  purpose  manifest,  a 
contrary  conception  of  it,  however  produced,  cannot  legiti- 
mately be  permitted  to  create  an  obscurity  to  be  cleared  up 
by  construction,  influenced  by  the  history  of  the  legislative 
labors  which  constructed  the  law.  A  law,  plain  in  its  letter, 
may  be  obscure  when  applied  to  the  subject  with  which  it 
deals.  The  result  may  be  absurd,  or  so  harsh  or  unreason- 
able, as  to  produce  conviction  that  the  literal  meaning  is  not 
the  real  purpose.  But  plain  legislative  language  cannot  well 
be  rendered  ambiguous  by  applying  to  it  the  mere  direction 
given  to  public  thought  by  events  characterizing  the  enactr 
ment 
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The  bill,  as  it  was  reported  to  the  legislature  by  its  special 
oommittee  after  nearly  two  years  of  investigation  and  study^ 
aided  by  all  the  l^al  assistance  in  framing  it  which  it  de- 
sired to  employ,  contained  an  exception  of  considerable  sig- 
nificance in  the  third  section  as  will  be  hereafter  seen.  That 
furnished  all  the  basis  for  the  idea  that  the  law  was  not  in- 
tended to  include  railway  employees,  generally,  which  can  be 
found  therein.  The  committee  divided  the  proposed  l^iala- 
tion  into  subjects  by  appropriate  headnotes.  The  report  was 
adopted  by  the  legislature,  after  long  consideration  in  both 
houses  and  by  committees,  without  any  change  as  regards  the 
matter  under  consideration. 

Since  the  bill  was  so  considered  and  passed  in  the  light  oi 
the  committee's  division  into  subjects  and,  further,  by  an  ex- 
position of  its  provisions  both  by  the  conmdttee  and  the  emi- 
nent counsel  who  assisted,  the  explanatory  part  by  the  com- 
mittee is,  to  all  intents  and  purposes,  incorporated  into  the 
enactment,  or  at  least  may  be  kept  in  view  in  determining 
whether  there  is  any  obscurity  therein,  rendering  judicial  con- 
struction necessary,  or  even  permissible,  and  the  accompany- 
ing notes  by  counsel  may  also  properly  be  considered. 

Save  the  exception  referred  to,  which  we  will  incorporate 
in  place  for  the  better  understanding  of  the  law,  the  follow- 
ing is  a  copy  of  the  bill  as  passed  and  now  found  in  the  stat- 
utes, including  the  designated  subjects  as  made  by  the  com- 
mittee and  preserved  in  the  statutes. 

Abrogation  of  defenses. 

"Section  2394 — 1.  In  any  action  to  recover  damages  for 
a  personal  injury  sustained  within  this  state  by  an  employee 
while  engaged  in  the  line  of  his  duty  as  such,  or  for  death  re- 
sulting from  personal  injury  so  sustained,  in  which  recovery 
is  sought  upon  the  groimd  of  want  of  ordinary  care  of  the 
employer,  or  of  any  oflBcer,  agent,  or  servant  of  the  employer, 
it  shall  not  be  a  defense : 

"(1)  That  the  employee  either  expressly  or  impliedly  as- 
sumed the  risk  of  the  hazard  complained  of. 
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"(2)  When  such  employer  has  at  the  time  of  the  accident 
in  a  common  employment  four  or  more  employees,  that  tiie 
injury  or  death  was  caused  in  whole  or  in  part  by  the  want 
of  ordinary  care  of  a  fellow-servant. 

"Any  employer  who  has  elected  to  pay  compensation  as 
hereinafter  provided  shall  not  be  subject  to  the  provisions  of 
this  section  2394r— 1/^ 

Application  to  rail/roads. 

"Section  2894 — 8.  Except  as  regards  employees  working 
in  shops  or  offices  of  a  railroad  company,  who  are  within  the 
provisions  of  subsection  9  of  section  1816  of  the  statutes,  the 
term  'employer'  as  used  in  sections  2394 — 1  and  2394 — ^2, 
shall  not  include  any  railroad  company  as  defined  in  subsec- 
tion 7  of  said  section  1816,  said  section  1816  being  continued 
in  force  unaflFected,  except  as  aforesaid,  by  sections  2394 — ^1 
and  2894—2." 

{Excepted  <md  cordimied  sections.) 

"Section  1816.  Every  railroad  company  shall  be  liable 
for  damages  for  all  injuries  whether  resulting  in  death  or 
not,  sustained  by  any  of  its  employees,  subject  to  the  pro- 
visions hereinafter  contained,  r^arding  contributory  negli- 
gence on  the  part  of  the  injured  employee: 

"(1)  When  such  injury  is  caused  by  a  defect  in  any  loco- 
motive, engine,  car,  rail,  track,  roadbed,  machinery  or  ap- 
pliance used  by  its  employees  in  and  about  the  business  of 
their  employment 

"(2)  When  such  injury  shall  have  been  sustained  by  any 
officer,  agent,  servant  or  employee  of  such  company,  while 
engaged  in  the  line  of  his  duty  as  such  and  which  such  injury 
shall  have  been  caused  in  whole  or  in  greater  part  by  the  neg- 
ligence of  any  other  officer,  agent,  servant  or  employee  of 
such  company,  in  the  discharge  of,  or  by  reason  of  failure  to 
discharge  his  daty  as  such." 

[Subdivisions  8,  4,  6,  6,  7,  and  8  deal  with  matters  of 
practice,  administration,  construction,  and  conflict  of  laws.] 

"(9)  The  provisions  of  this  section  shall  not  apply  to  em- 
ployees working  in  shops  or  offices." 

Liability  for  compensation, 

"Section  2394 — 4.  Liability  for  the  compensation  here- 
after provided  for,  in  lieu  of  any  other  liability  whatsoever, 
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shall  exist  against  an  employer  for  any  personal  injury  aoci- 
dentally  sustained  by  his  employee,  and  for  his  death,  if  tHe 
injury  shall  proximately  cause  death,  in  those  cases  where 
the  following  conditions  of  compensation  concur: 

^'(1)  Where,  at  the  time  of  the  accident,  both  the  employer 
and  employee  are  subject  to  the  provisions  of  sections  2394 — ^1 
to  2394 — 31,  inclusive,  accordiog  to  the  succeeding  sections 
hereof. 

^^(2)  Where,  at  the  time  of  the  accident,  the  employee  is 
performing  service  growing  out  of  and  incidental  to  his  em- 
ployment. 

"(8)  Where  the  injury  is  proximately  caused  by  acci- 
dent^ and  is  not  so  caused  by  wilful  misconduct 

^^And  where  such  conditions  of  compensation  exist  for  any 
personal  injury  or  death,  the  right  to  the  recovery  of  audi 
compensation  pursuant  to  the  provisions  of  sections  2394 — 1 
to  2394 — 31,  inclusive,  shall  be  the  exclusive  remedy  against 
the  employer  for  such  injury  or  death ;  in  all  other  cases  the 
liability  of  the  employer  shall  be  the  same  as  if  thia  and  the 
succeeding  sections  of  sections  2394 — 1  to  2394 — 31,  inclu- 
sive, had  not  been  passed,  but  shall  be  subject  to  the  provisions 
of  sections  2394—1  to  2394—31,  inclusive/' 

To  the  last  section  the  committee  appended,  among  other 
things,  the  following:  ^'This  section  defines  the  two  classes  of 
employees  to  which  sections  2391  1  and  the  subsequoit  sec- 
tions apply." 

Employer  defined. 

Section  2394 — 5.  This  section  is  in  general  terms  and  in- 
cludes employers  without  exception,  subject,  however,  to  ac- 
ceptance of  the  provisions  of  sections  2394 — ^1  to  2394 — 31, 

inclusive. 

Election  by  employer. 

Section  2394 — 6.  This  is  in  general  terms  prescribing  the 
manner  of  acceptance  by  employers  of  the  provisions  of  sec- 
tions 2394—1  to  2394 — 31,  inclusive. 

Election  by  employee. 

Section  2394 — 8.  This  is  in  general  terms  in  harmony 
with  the  preceding  section  prescribing  the  manner  of  employ- 
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eee  being  bound  by  the  provisions  of  sections  2394 — 1  to 
2394 — 81,  inclusive. 

The  section  preceding  the  foregoing  defines  employees  in 
general  terms,  dividing  them  into  two  classes:  1st  Those 
working  for  public  corporations;  and  2d.  Every  person  in 
the  service  of  another  under  any  contract  of  hire,  express  or 
implied,  oral  or  written,  •  •  •  but  not  including  any  person 
whose  employment  is  but  casual  or  is  not  in  the  usual  course 
of  the  trade,  business,  profession,  or  occupation  of  his  em- 
ployer. 

To  sec  2394 — 7  and  sec  2394 — 8,  covering  the  subject 
of  employees  and  the  manner  of  their  becoming  subject  to  the 
provisions  of  sees.  2394 — 1  to  2394 — 31,  inclusive,  the  com- 
mittee subjoined  this  explanation: 

^^These  two  sections  define  the  two  classes  of  employees  to 
whom  section  2894 — 4  and  the  subsequent  sections  apply.  .  .  • 
All  employees  are  within  the  provisions  of  section  2394 — 4 
and  subsequent  sections  of  this  act,  unless  at  the  (time)  of 
entering  into  such  employment  tiie  employee  gives  the  em- 
ployer written  notice  that  he  elects  not  to  be  subject  to  the 
provisions  of  the  act" 

The  committee  further  adopted  this  explanation  by  counsel : 

'^The  proposed  bill  may  be  generally  divided  into  two  parts : 

**Part  i.  Embraces  the  first  three  sections  and  rol£^  to 
the  so-called  fellow-servant  and  assumption-of-risk  defenses. 

''Part  g.  Comprises  the  romaining  sections  of  the  act  and 
embraces  what  may  be  called  its  compensation  provisions. 

^Tart  1  .  .  .  operates  to  take  away  the  fellow-servant  and 
assumption-of-risk  defenses  as  to  all  employers  except  only 
those  who  aro  included  within  the  provisions  of  chapter  254, 
Laws  of  1907  (sec.  1816,  Stats.),  being  the  railroad  fellow- 
servant  and  contributory  negligence  law.  Shop  and  office 
employees  are  included  within  provisions  of  the  proposed  act 
because  the  railroad  act  exempts  them  from  the  operation  of 
that  act  .  .  .  The  present  act  thus  accepts  the  classification 
*made  by  the  railroad  act  and  includes  within  it  the  entire 
dass  not  subject  to  the  railroad  act  The  classification  made 
by  the  railroad  act  having  been  suststined  by  the  supreme 
Vol.  153  -  36 
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court,  it  would  appear  to  follow  that  the  class  not  embraced 
within  that  act  may  properly  be  the  subject  of  the  proposed 
act  •  .  .  The  proposed  act  leaves  the  defense  of  contributory 
negligence  intact,  except  as  to  those  who  elect  to  come  within 
the  compensation  provisions.  As  to  employers  and  employ- 
ees who  elect  to  come  within  the  compensation  provisions  of 
the  act,  the  provisions  of  Part  1  become  immaterial,  the  com- 
pensation provided  for  being  payable  irrespective  of  n^Ji- 
gence. 

"Part  2.  .  .  .  Section  2394 — 4  may  well  be  designated  as 
the  keystone  of  Part  2  or  the  compensation  provisions  of  the 
act" 

The  subsequent  sections  of  the  act  contain  substantially 
only  administrative  features. 

The  foregoing  picture  seems  to  tell  its  own  plain  stoiy^ 
leaving  no  additional  explanation  necessary  to  show  the  legis- 
lative intent  The  l^islation  was  constructed,  as  the  com- 
mittee declared,  through  its  counsel,  in  two  parts,  one  dealing 
with  common-law  defenses  and  the  other  with  the  subject  of 
compensation  under  a  new  system.  The  two  parts  are  as 
separate  as  if  they  were  embodied  in  separate  enactments. 
Probably  if  such  had  been  the  case  there  would  not  have  been 
a  suspicion  that  what  is  designated  as  Part  2,  headed  by  the 
words  "Liability  for  Compensation,"  and  introduced  by 
sec  2891  1  "as  the  keystone  of  it,"  was  limited  in  any 
way  by  anything  contained  in  sees.  2394 — 1,  2394 — 2,  and 
2394—3. 

The  subject  treated  by  the  latter  is  entirely  concluded 
thereby  and  the  subsequent  section  as  a  keystone  introduces 
an  independent  subject  The  last  section  of  Part  1  closed 
with  the  words  "said  section  1816"  as  now  existing  "being 
continued  in  force  unaffected,  except  as  aforesaid,  hy  the  pre- 
ceding sections  of  this  act/*  That  is  plain.  We  propose  to 
leave  sec  1816,  modifying  the  common-law  defenses  as  to  the 
particular  situations  mentioned  in  that  section  as  to  railway 
employees  other  than  those  "working  in  shops  or  offices,*' 
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without  change,  but  to  abolish  specified  of  such  defenses  en- 
tirely as  to  the  class  there  excepted,  so  that,  in  case  of  a  rail- 
way company  not  accepting  the  '^provisions  of  this  act/^  it 
may  enjoy  the  benefit  of  the  conmion-law  defenses  in  negli- 
gence actions  as  modified  in  sec  1816  in  the  particular  situa- 
tions and  as  to  the  general  class  of  employees  there  dealt 
with ;  but  shall  not  have  the  benefit  of  specified  of  such  de- 
fenses at  all  as  to  employees  ^Vorking  in  shops  or  offices." 
The  section  dosing  Part  1  dealt  with  ^%e  preceding  sections 
of  this  act,"  while  the  following  ^^eystone"  section  of  the 
next  subject  dealt  with  ^^the  succeeding  sections  of  this  act," 
leaving  all  included  within  the  ^'keystone"  section  who  shall 
not  accept  the  compensation  scheme  ''subject  to  the  preceding 
sections  of  this  act." 

Thus  Part  1  (sees.  2394—1  to  2394—3)  dealt  with  the 
common-law  defenses  of  ''assumption  of  the  risk  and  want  of 
ordinary  care  of  a  feUow-servant"  and  as  r^ards  railroad 
employees  continued  the  classification  in  sec.  1816,  preserv- 
ing to  those  engaged  in  the  more  hazardous  feature  of  such 
industry  some  protection  against  the  former  common-law  de- 
fenses and  placing  the  railroad  employees  not  favored  at  all 
by  the  existing  statute  with  the  general  mass  of  employees  to 
whom  were  secured  entire  immunity  from  two  of  such  de- 
fenses. 

The  upshot  of  the  situation  is  this:  Under  sec  1816,  rail- 
way employees  in  the  nonhazardous  field  of  railroad  work, 
were  treated  as  not  entitled  to  any  special  legislative  protec- 
tion, whereas,  under  the  new  scheme  embodied  in  Part  1  of 
the  Compensation  Act,  they  were  made  the  most  favored 
tslass. 

We  see  method  in  that  when  we  turn  to  Part  2  of  the  act 
because  of  its  having  been  left  optional  with  railway  corpora- 
tions, as  with  all  other  private  employers,  whether  to  come  in 
under  it  or  stay  out.  To  come  in  might  be  attended  with 
some  pecuniary  loss  as  to  its  employees  in  the  specially  haz- 
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ardous  features  of  the  industry,  with  compensating  advan- 
tages as  regards  its  employees  ^'working  in  shops  or  ofBces." 
Without  the  latter  there  was  less  inducement  to  encounter  the 
peril  of  the  former. 

Manifestly  the  legislature  would  not  have  created  a  systan 
which  would,  necessarily,  have  left  irretrievably,  the  railway 
employees  which  were  specially  favored  by  sec  1816  in  a 
worse  position  than  those  not  favored  there  at  alL  The  law- 
making body  in  dealing  with  the  next  subject  created  com- 
petency of  the  employer  to  retrieve  the  less  favored  of  their 
employees  in  Part  1  from  their  position  by  coming  in  under 
Part  2  and  thus  removed  all  distinctions  not  only  between 
their  employers  but  between  them  and  employees  in  general 

What  has  been  said  seems  very  plain.  Not  only  does  the 
'keystone"  section  deal  with  the  subject  of  compensation  of 
injuries  to  the  employee  from  an  original  standpoint^  but  does 
so  in  gJBneral  terms  in  literal  sense  applying  to  all  employees, 
pointing  forward  for  all  details  and  administrative  features 
to  the  '^succeeding  sections  of  this  act" 

None  of  such  succeeding  sections  contain  in  literal  sense 
or  inferential  suggestion  any  exception.  The  term  ^'em- 
ployee*'  in  sec.  2394 — 6  was  defined  in  the  broadest  terms. 
There  is  no  room  to  read  into  it  any  exception  as  to  class. 
The  provisions  for  accepting  the  act  in  sec  2394 — 6,  the  defi- 
nition of  "employer^'  in  sec  2394 — 7y  and  all  other  facts 
referable  back  to  the  'keystone"  section,  are  in  harmony  there^ 
with.  The  note  of  the  committee  under  sec  2894 — 8  is  to 
the  effect  that  it  and  the  preceding  sections  include  all  em- 
ployees, subject  to  the  election  feature,  to  whom  sec  2394—4 
(the  keystone  section)  and  the  subsequent  sections  apply; 
and  that  all  employees  are  within  the  provisions  of  sec 
2394  1.  The  committee  in  that  followed  the  exposition  of 
the  bill  by  its  legal  adviser,  and  as  the  fact  stands  out  quite 
plainly  we  think,  that  as  to  employees  who  come  under  the 
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act,  regardless  of  the  nature  of  the  employment,  ^^die  pro- 
visions of  Part  1  of  the  act  become  immaterial," — there  is 
as  to  them,  no  classification  respecting  the  defenses  mentioned 
in  sec  1816  or  in  sec  2394 — 1,  "the  compensation  provided 
being  payable  irrespective  of  negligence  on  the  part  of  either 
employer  or  employee," 

An  event  occurred  during  the  closing  scenes  of  considering 
the  proposed  Compensation  Act  l^  the  legislature,  to  which 
our  attention  was  called  by  coxmsel  for  respondents  and  has 
been  investigated,  which  seems  to  declare  plainer,  even  than 
could  be  done  by  words,  if  that  were  possible,  that  the  pur- 
pose of  Part  2  of  the  Compensation  Act  was  not  intended  to 
leave  any  class  of  railroad  employees  out  of  its  beneficent  pro- 
visions. 

After  the  bill  as  first  offered  had  been  perfected  in  the 
senate  by  the  adoption  of  numerous  amendments  not  affecting 
the  question  under  discussion,  it  was  passed  by  that  body  and 
sent  to  the  assembly,  where  it  was  received  April  6,  1911,  it 
having  been  pending  some  four  months  upon  the  report  of  the 
joint  committee  which,  with  the  aid  of  counsel,  had  spent  the 
long  period  before  mentioned  in  its  preparation.  April  12th 
after  the  bill  was  received  as  aforesaid  it  was  referred  with 
several  assembly  Amendments  to  the  committee  on  workmen's 
compensation.  If  the  subject  of  whether  railway  employees, 
in  general,  should  have  the  benefit  of  the  new  system  then 
came  up,  there  is  no  record,  but  if  there  had  been  any  thought 
in  the  legislative  mind  to  except  any  portion  of  them  and  that 
the  bill  at  the  then  stage  was  obscure  in  respect  thereto,  now 
was  the  time  to  clear  up  the  uncertainty.  If  there  were  any 
sentiment  in  favor  of  exciting  railway  employees,  or  any 
class  of  them,  from  the  benefits  of  the  new  system,  now  was 
the  time  to  challenge  the  judgment  of  the  legislature  upon  it, 
because  the  final  preparation  was  now  being  made  to  place 
the  hill  upon  final  passage.    If  the  matter  was  ever  men- 
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tioned  in  committee^  no  amendment  was  offered  there  or  pro- 
posed by  the  committee. 

Upon  1^6  bill  coming  up  in  the  assembly  on  the  report  of 
the  committee  for  the  third  reading  the  following  amend- 
ment was  offered: 

"Amend  by  inserting  after  line  4,  section  2394 — 32,  a  new 
section  to  read:  Section  2394 — 33.  The  provisions  of  this 
act  shall  not  be  interpreted,  or  construed,  so  as  to  extend  to  or 
include  under  the  provisions  of  this  act,  the  following  classes 
of  railroad  men,  to  wit:  engineers,  firemen,  conductors,  brake- 
men,  section  men  and  line  men." 

It  was  rejected  and  so  emphatically  that  no  record  of  the 
vote,  in  detail,  was  preserved.  Thus  it  seems  die  legislature 
deliberately,  in  effect,  affirmatively  declared  that  there  should 
be  no  specialization  as  to  railway  employees  under  the  com- 
pensation part  of  the  new  system. 

From  the  foregoing  it  is  considered  that  the  Industrial 
Commission  and  the  circuit  court  were  right  in  holding  that 
the  Compensation  Act,  without  any  sufficient  degree  of  unceiv 
tainly  about  it  to  warrant  any  search  for  solution  by  rul^ 
for  judicial  construction,  affords  railway  companies  compe- 
tency to  come  under  it,  placing  all  their  employees  on  the 
same  favored  plane  as  other  employees  in  industrial  pursuits. 

By  the  Court. — ^The  judgment  is  affirmed. 

TiMLur,  J.  {dissenting).  This  important  case  comes  be- 
fore us  upon  an  appeal  by  the  railroad  company  from  a  judg- 
ment of  the  circuit  court  affirming  an  order  of  the  Industrial 
Commission  holding  that  as  to  all  employees  of  the  railroad 
company,  in  whatever  branch  of  die  railroad  service  engaged, 
the  company  may  accept  the  provisions  of  ch«  50  of  the  Laws 
of  1911  as  amended  by  ch.  664  of  the  Laws  of  1911,  and  so 
bring  all  such  employees  within  the  purview  of  these  statutes. 
The  appellant  files  a  perfunctory  kind  of  brief  and  argum^it 
in  which  it  is  said  that  it  has  no  fault  to  find  with  the  deci- 
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sion  it  appeals  from.  The  respondents  are  represented  by 
the  attorney  general,  who  introduces  his  brief  with  the  state- 
ment that  the  appellant  seems  to  invite  affirmance,  but  that 
notwithstanding  he  appears  on  the  record  for  respondents 
and  so  seeks  affirmance,  he  deems  it  his  duty  to  aid  the  court 
by  presenting  ''several  arguments  against  affirmance  •  •  • 
which  have  not  been  urged  by  appellant"  After  the  case 
was  decided  but  before  decision  announced,  Mr.  S.  L.  Clark, 
an  attorney  and  a  member  of  the  legislature  which  enacted 
the  statute  in  question  and  of  the  legislative  committee  hav- 
ing the  bill  in  charge,  offered  a  brief  in  behalf  of  an  unnamed 
client  stating  he  understood  the  railway  company  could  elect 
to  come  under  the  act  as  to  shop  and  office  employees  only, 
and  making  the  further  point  that  in  the  instant  case  only 
the  latter  election  was  made,  and  hence  that  employees  in  the 
train  service  could  or  might  be  misled  thereby  and  therefore 
omit  to  exercise  their  rig|bt  of  dissent  given  them  by  sec  8 
of  the  act  in  question. 

The  facts  presented  show  that  Torger  Torvalson,  husband  of 
the  respondent  EUa,  was  at  the  time  of  his  death  on  July  24, 
1912,  in  the  employment  of  appellant  coaling  engines  and  at- 
tending switch  lights,  and  was  neither  a  shop  nor  an  office  em- 
ployee. On  June  1, 1912,  appellant  filed  with  the  Industrial 
Commission  a  paper  signed  by  it  declaring  that  it  accepted 
the  provisions  of  ch.  60  of  the  Laws  of  1911 ;  that  the  num- 
ber of  its  employees  was  about  1,250,  the  location  of  place  of 
employment  was  at  Milwaukee,  Fond  du  Lac,  Stevens  Point, 
and  elsewhere;  and  that  the  nature  of  the  employment  was 
"miscellaneous  office  work,  shop  work,  repairing  cars,"  etc 
I  think  it  manifest  irom  this  document  that  neitiier  the  rail- 
road company's  counsel  nor  the  Industrial  Commission  un- 
derstood at  the  time  of  filing  that  the  statute  in  question  cov- 
ered railroad  employees*  in  the  train  service.  The  general 
understanding  up  to  this  time  was  that  employees  in  the  train 
service  were  not  affected  by  the  provisions  of  the  act  in  ques- 


668         SUPREME  COURT  OF  WISCONSIN.      [May 

Ifinneapolifl,  St  P.  ft  S.  S.  M.  R  Co.  ▼.  Industrial  Comm.  163  Wis.  552. 

tion.  An  attempt  to  amend  this  act  so  as  to  include  such 
employees  is  now  pending  before  the  legislature  and  such 
amendment  has  been  advocated  by  eminent  counsel  for  the 
railroad  companies  before  the  assembly  committee  on  labor. 
This  bill  is  known  as  No.  588A. 

The  system  of  numbering  sections  of  the  statutes  in  this 
state  is  very  confusing  and  makes  interpretation  more  dif- 
ficult by  its  prolixity  and  awkwardness  of  expression.  The 
statute  purports  to  be  sec.  2394,  divided  into  thirty-one  parts 
or  sections  indicated  by  the  numbers  1  to  31  inclusive  pre- 
ceded by  a  dash  or  minus  sign,  and  some  of  these  sections  are 
divided  into  numbered  paragraphs  called  subsections.  1  shall 
refer  to  the  sections  as  such  by  the  number  following  the  dash 
and  to  the  subsections  as  such  by  number. 

Sees.  1  and  2  of  the  act  in  question  take  away  from  all  em- 
ployers the  defense  of  assumption  of  risk  and  from  employ- 
ers having  four  or  more  employees  the  so-called  fellow-servant 
defense,  and  then  declare  that  an  employer  who  has  elected 
to  pay  compensation  as  thereinafter  provided  shall  not  be  so 
disabled.  This  is  followed  by  a  provision  Ibat  no  contract, 
rule,  or  regulation  shall  exempt  the  employer  from  any  of  th6 
provisions  of  the  first  section,  taking. away  these  defenses  in 
actions  for  personal  injury.  Sec  3  provides  that  except  as  to 
shop  and  office  employees  Ibe  term  ^'employer''  as  used  in 
sees.  1  and  2  shall  not  include  a  railroad  company.  This  sec- 
tion also  provides  that  sec.  1816  of  the  Statutes  as  amended  is 
continued  in  force  unaffected  except  as  to  shop  and  office  em- 
ployees by  sees.  1  and  2.  Sec  4  contains  that  part  of  the  act 
in  question  which  imposes  liability  for  coiiipensation  under  the 
act  and  displaces  or  removes  all  olber  common-law  or  statutory 
[  liability  of  the  employer  for  personal  injury  sustained  by  the 

f  employee  while  in  his  service.     This  liability  to  compensa- 

tion, and  this  immunity  from  any  other  form  of  liability  only 
exists  "in  those  cases  where  the  following  conditions  of  com- 
pensation concur.'*    Observe  that  to  bring  a  case  within  this 
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section  not  one  but  all  of  the  conditions  mentioned  must  con- 
cur. What  are  these  conditions !  By  sub.  1  of  sec  4  it  was 
provided  in  the  original  act  as  follows : 

'^Where  at  die  time  of  the  accident  both  the  employer  and 
employee  are  subject  to  the  provisions  of  this  act  according 
to  tihe  succeeding  sections  hereof." 

This  was  amended  at  the  same  session  by  ch.  664,  substi- 
tuting for  the  words  ^'of  diis  act''  the  words  ^^of  sections 
2394 — 1  to  2394 — 31  inclusive/'  so  that  the  paragraph 
reads: 

"Where  at  the  time  of  the  accident  both  the  employer  and 
employee  are  subject  to  the  provisions  of  sections  2394 — ^1  to 
2394 — 31  inclusive  according  to  the  succeeding  sections 
hereof." 

Where  this  is  not  the  case,  of  course  the  Compensation  Act 
does  not  itpply*  The  only  succeeding  sections  bearing  at  all 
upon  this  point  are  sees.  5,  6,  7,  and  8.  Sec  6  declares  who 
shall  be  considered  employers  subject  to  the  provisions  of  this 
act  within  the  meaning  of  sec  4,  and  this  includes  rail- 
road companies.  Sec  6  provides  that  the  employer  may 
elect  to  bring  himself  within  the  provisions  of  the  act  by  fil- 
ing with  the  Commission  a  written  statement  to  the  effect 
that  he  accepts  the  provisions  of  the  act  The  filing  of  such 
stat^nent  brings  the  employer  within  the  purview  of  sub.  1 
of  sec.  4  no  doubt  There  is  a  reason  for  this,  because  as  to 
shop  and  office  employees  a  railroad  company  had  the  right  to 
accept  the  provisions  of  the  act  Eut  it  is  not  alone  enough, 
as  we  have  seen,  that  the  employer  be  subject  to  the  pro- 
visions of  the  act — ^the  employee  must  also  be  so  subject 
Sec  7  defines  who  shall  be  considered  employees,  and  stand- 
ing alone  is  broad  enough  to  include  all  employees  of  every 
railroad  company  by  the  second  subsection  of  this  section; 
but  sec  7  does  not  stand  alone.    By  sec  8  it  is  provided : 

"Any  employee  as  defined  in  subsection  2  of  the  preceding 
section  shall  be  deemed  to  have  accepted  and  shall,  within  the 
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meaning  of  section  2391  1  of  this  act,  be  subject  to  the  pro- 
visions of  this  act  and  of  any  act  amendatory  thereof,  if  at 
the  time  of  the  accident  upon  which  liability  is  claimed : 

"(1)  The  employer  charged  with  such  liability  is  subject 
to  the  provisions  of  this  act." 

Observe  here  it  is  not  "subject  to  the  provisions  of  this  act 
according  to  the  succeeding  sections  hereof,"  as  stated  in  sub. 
1  of  sec  4,  but,  subject  to  all  the  provisions  of  this  act  This 
must  include  the  provisions  of  sees.  1,  2,  and  3.  Otherwise 
the  employer  could  not  be  said  to  be  "subject  to  the  pro- 
visions of  this  act"  But  the  railroad  company,  except  as  to 
shop  and  o£Sce  employees,  is  expressly  not  subject  to  the  pro- 
visions of  sees.  1,  2,  and  3,  consequently  not  subject  to  the 
provisions  of  this  act  as  to  men  in  the  train  service.  This 
sub.  1  of  sec  8  was  amended  at  the  same  session  by  ch.  664 
of  the  Laws  of  1911  so  as  to  read  as  follows : 

"if  at  the  time  of  Ibe  accident  upon  which  liability  is 
claimed:  (1)  The  employer  charged  with  such  liability  is 
subject  to  the  provisions  of  sections  2394 — 1  to  2394 — 31  in- 
clusive." 

This  amendment  did  not  change  the  meaning  of  ch.  50  as 
originally  written  and  enacted,  but  it  makes  the  meaning 
clearer  if  possible,  because  it  substitutes  for  the  words  "this 
act,"  which  by  fair  construction  should  include  the  whole  act, 
the  more  definite  and  eicact  expression,  "sections  2394 — ^1  to 
2394 — 31  inclusive."  And  in  any  event  the  law  governing 
this  case  is  the  amended  law. 

Now  it  cannot  be  gainsaid  that  a  railroad  company  as  em- 
ployer is  not,  with  reference  to  men  in  the  train  service,  sub- 
ject to  the  provisions  of  sec  2394 — 1  or  sec.  2394 — 2.  Sec 
3  expressly  excepts  such  employer  as  to  such  employees. 
How  then  can  it  be  said  that  the  employer  charged  with  such 
liability  is  "subject  to  the  provisions  of  sections  2894 — 1  to 
2394 — 31  inclusive"  ?  If  it  is  not  so  subject,  then,  recur- 
ring to  sub.  1  of  sec  4,  "at  the  time  of  the  accident  both 
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the  employer  and  employee  are  (not)  subject  to  the  provi- 
sions of  this  act  according  to  the  succeeding  sections  hereof." 
The  question  may  be  summarized  as  follows:  The  act  is  in 
effect  only  in  cases  where  both  employer  and  employee  are 
subject  to  the  provisions  of  the  act  according  to  the  sections 
thereof  succeeding  sec  4.  By  one  of  the  sections  succeeding 
sec  4  employees  are  not  within  the  Compensation  Act  unless 
the  employer  is  subject  to  all  the  provisions  of  the  act.  Rail- 
road companies  (except  as  to  shop  and  office  employees)  are 
not  subject  to  all  the  provisions  of  the  act    Hence,  etc 

Upon  a  fair  construction  of  the  act,  therefore,  it  does  not 
include  railroad  companies  except  as  regards  their  shop  and 
office  employees. 

But  there  are  other  considerations  fortifying  this  view. 
It  has  long  been  the  law  of  this  state  that : 

'^Whenever  two  acts  of  the  legislature  are  susceptible  of  a 
construction  which  will  render  both  operative,  without  doing 
violence  to  either,  the  court  will,  if  possible,  give  them  such 
a  construction.  It  is  only  when  the  nature  of  the  provisions, 
or  the  words  used,  are  such  as  to  render  it  impossible  to  rec- 
oncile them,  that  the  court  will  apply  the  doctrine  of  repeal 
by  implication.  The  rule  of  construction  is  that  if  there  be 
two  affirmative  statutes,  or  two  affirmative  sections  of  the 
same  statute,  upon  the  same  subject,  the  one  does  not  repeal 
the  other  if  they  both  consist  together;  and  such  a  construc- 
tion will  be  sought  as  will  reconcile  them.'^  AWy  Oen.  ex 
reL  Taylor  v.  Brown,  1  Wis.  613. 

Now  ch.  60  of  the  Laws  of  1911  is  wholly  based  upon  mu- 
tual consent  of  the  employer  and  employee  to  be  bound 
thereby.  The  consent  of  the  employer  must  be  expressed  in 
writing  filed  with  the  commissioners;  that  of  the  employee 
is  implied  from  his  acceptance  of  or  continuance  in  the  serv- 
ice of  such  employer.  Sec  3  of  the  act  expressly  provides 
that  sec  1816  and  amendatory  acts  are  continued  in  force 
unaffected  except  as  to  shop  and  office  employees  by  sees.  1 
and  2  of  the  act 
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Sub.  6  of  sec  1816  provides:  "No  contract  or  receipt  be- 
tween any  employee  and  a  railroad  company^  no  rule  or  regu- 
lation promulgated  or  adopted  by  such  company,  and  no  con- 
tract,  rule  or  regulation  in  regard  to  any  notice  to  be  given 
by  such  employee  shall  exempt  such  corporation  from  the  full 
liability  imposed  by  this  section.*' 

Under  Atfy  Oen.  ex  reL  Taylor  v.  Broum,  supra,  is  it  im- 
possible to  reconcile  ch.  50,  Laws  of  1911,  with  sec  1816  of 
the  Statutes  ?  I  think  it  is  not  only  not  impossible  but  there 
is  no  conflict  between  them.  The  "succeeding  sections''  re- 
ferred to  in  sub.  1  of  sec  4  of  said  ch.  50  include  sub.  1  of 
sec  8  of  the  same  chapter,  and  it  is  only  the  employee  of  an 
employer,  in  cases  where  the  latter  is  subject  to  all  the  pro- 
visions of  ch.  50,  including  sees.  1  and  2,  that  is  bound  by  the 
implied  contract  of  sec  8  of  ch.  60.  All  others  are  disabled 
from  assent  to  the  Compensation  Act  by  sub.  6  of  sec  1816 
quoted  above,  and  imrepealed  either  expressly  or  by  impli- 
cation. 

I  do  not  think  the  point  made,  that  by  reason  of  the  form 
of  the  statement  filed  by  the  appellant  with  the  Commission 
train  employees  may  be  misled  into  waiver  of  giving  notice  in 
writing  that  they  elect  not  to  be  subject  to  the  provisions  of 
the  act,  arises  in  the  instant  case,  because  the  respondent  EUa 
Torvalson  is  seeking  to  enforce  the  provisions  of  the  act 
against  the  appellant  But  it  is  something  which  might  well 
be  considered  in  the  construction  of  the  act  and  in  the  suf- 
ficiency of  the  filed  statement  in  case  where  an  injured  em- 
ployee seeks  to  recover  under  sec  1816.  The  construction 
given  to  this  act  in  the  majority  opinion  is,  I  think,  inde- 
fensible when  we  look  into  the  fijot  closely,  and  I  fear  it  will 
finally  result  in  the  modification  or  total  overthrow  of  the 
compensation  law  in  this  state. 

I  am  of  opinion,  therefore,  that  because  Torvalson  was  not 
a  shop  or  office  employee  of  the  appellant  there  was  in  this 
case  no  right  of  recovery  under  ch.  50,  supra,  but  the  ri^t 
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of  rjDcovery,  if  any,  was  under  sec  1816,  supra;  hence  that 
the  judgment  of  the  circuit  court  and  order  of  the  Industrial 
Commission  should  be  reversed  upon  this  appeal 

I  am  authorized  to  say  that  Mr.  Justice  KsBwnr  concurs 
in  this  dissent. 


Quimr,  Plaintiff  in  error,  vs.  Ths  STA.TXy  Defendant  in 

error. 

April  It—Ma^  81, 191S. 

AssauU  with  intent  to  oomnUt  rape:  Evidence:  Intoxication  render- 
ing  femaie  incapable  of  consenting:  Knowledge  of  such  condi- 
tion: Giving  of  U^tw>r  to  produce  it:  Intent:  Imtructions  to 
jury:  Absence  of  outcry:  Circumstantial  evidence. 

U  Bridence  held  sufflclent  to  sustain  a  conyiction  of  assault  with 
Intent  to  commit  rape  upon  a  female  who  was  so  Intoxicated 
as  to  be  Insensible  and  Incapable  of  consenting. 

2.  In  such  a  case  the  act  must  be  treated  as  being  against  her  will. 

8.  The  crime  charged  against  defendant  was  an  assault  with  In- 
tent to  commit  rape  and  the  court  Instructed  the  junr  that  they 
should  find  him  guilty  If  convinced  beyond  a  reasonable  doubt 
that  he  actually  had  sexual  Intercourse  with  the  female  at  the 
time  and  place  alleged  and  that  she  was  at  such  time  so  In- 
toxicated as  to  be  Incapable  of  either  resisting  or  consenting 
to  such  act,  or  If  they  were  so  convinced  that  at  the  time  In 
question  the  female  was  so  Intoxicated  as  to  be  Incapable  of 
either  resistance  or  consent  and  the  defendant,  with  knowledge 
of  that  fact,  laid  hands  upon  her  with  the  Intent  then  and 
there  to  have  sexual  Intercourse  with  her.  Held  that,  the  at- 
tention of  the  jury  being  q^eclflcally  directed  to  the  necessity 
of  finding  that  defendant  had  knowledge  of  her  condition,  there 
was  no  prejudicial  error  In  falling  to  bring  that  to  their  at- 
tention In  the  first  part  of  the  Instruction;  especially  as  the 
evidence  showed  that  In  fftct  he  must  have  known  of  the  actual 
condition  as  to  her  Intoxication  brought  about  through  his 
own  acts. 

4.  The  giving  of  intoxicating  liquor  to  a  female  constitutes  an  as- 
sault with  Intent  to  commit  rape  if  given  with  the  Intent  to 
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destroy  her  power  of  resistance  by  reducing  her  to  insensibil- 
ity, and  with  the  present  intent  to  have  sexual  interconrse 
with  her  when  in  that  condition. 

5.  Where  it  was  shown  that  at  the  time  of  the  assault  the  female 

was  insensible  and  in  a  stupor,  there  was  no  error  in  refusing 
a  requested  instruction  as  to  the  effect  of  the  absence  of  any 
outcry  on  her  part 

6.  Refusal  to  give  requested  instructions  as  to  circumstantial  eyi- 

dence  was  not  prejudicial  error  where  the  evidence  in  the  case 
was  largely  direct  and  positive  and  there  was  no  need  for  the 
Jury  to  resolve  any  issue  upon  circumstantial  evidence  alone. 

Ebbob  to  review  a  judgment  of  the  county  court  of  Wal- 
worth county:  Chablbs  B.  Bogebs,  Judge.    AffirmecL 

The  plaintiff  in  error  prosecutes  a  writ  of  error  to  review 
a  judgment  sentencing  him  to  confinement  in  the  state  re- 
formatory at  Green  Bay  for  the  crime  of  assault  with  the  in- 
tent to  commit  rape  upon  one  Agnes  Secquist 

The  crime  is  alleged  to  have  been  committed  on  the  22d 
day  of  February,  1912,  in  the  cily  of  Whitewater.  Agnes 
Secquist  was  eighteen  years  of  age  in  June,  1911.  She  had 
resided  at  La  Crosse  with  her  father  up  to  August,  1909, 
when  she  had  been  committed  to  the  Industrial  School  for 
Girls  at  Milwaukee,  where  she  remained  until  September, 
1911,  at  which  time  she  was  paroled  and  put  into  the  home  of 
Ralph  Tratt,  a  farmer  residing  near  the  city  of  Whitewater. 
It  is  shown  that  she  had  led  a  wayward  life  and  was  insub- 
ordinate to  parental  control  and  therefore  had  been  commit- 
ted to  the  industrial  schooL  She  was  informed  that  she  was 
paroled  upon  condition  of  good  behavior  and  that  she  must 
refrain  from  communicating  and  associating  with  men.  It 
appears  that  she  violated  this  condition  and  that  she  soon  be- 
gan to  call  up  men  and  boys  by  phone^  secretly,  and  planned 
to  have  them  call  for  and  meet  her.  She  learned  of  the  de- 
fendant by  telephone  communication  under  the  name  of 
Frank  Johnson  in  January,  1912,  and  thereafter  they  repeat- 
edly communicated  by  telephoning.    They  first  met  on  Sun- 
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day,  February  18th,  on  the  city  streets,  pursixant  to  a  tele- 
phone call  by  her  at  the  saloon  of  one  £j:af t,  where  she  had 
been  in  the  habit  of  calling  him.  After  meeting  him  diey 
made  an  unsuccessful  attempt  to  go  to  this  saloon  to  secure 
something  to  drink,  and,  after  spending  some  time  on  the 
street,  they  upon  parting  exchanged  kisses  in  the  street  and. 
she  went  home. 

.  On  February  22d  she  called  defendant  on  tlie  phone  at 
Kraft's  saloon  and  arranged  with  him  to  meet  him  near  the 
home  where  she  was  staying.  After  having  put  the  children 
to  bed  she  and  the  hired  man  of  Mr.  Tratt  went  to  meet  the 
defendant  at  the  place  su^ested.  They  saw  the  defendant 
and  Hughes  coming  along  the  middle  of  the  street.  The 
hired  man  then  went  home  and  she  went  to  meet  the  two  men. 
When  they  met  she  put  her  arm  about  Qmrni  and  kissed  him. 
Qvdfm  introduced  Hughes  to  her  as  Qeorge  Miller.  She 
knew  that  this  man  introduced  to  her  as  Miller  was  not  one 
Carlson,  whom  she  had  requested  the  defendant  to  bring  with 
hinL  She  and  Hwghes  saluted  by  kissing  and  the  defendant 
then  produced  a  bottle  and  asked  her  to  drink,  which  she  de- 
clined, stating  that  she  had  already  had  two  drinks  of  Cana- 
dian rye  and  some  Miller's  High  Life,  but  in  fact  she  had 
drunk  neither  and  did  not  know  what  Canadian  rye  was. 
She  took  a  drink  from  the  bottle,  filling  her  mouth,  and 
then  swallowing  it.  It  was  strong  and  she  could  hardly  swal- 
low it  She  then  returned  the  bottle  to  Ibe  defendant,  who 
gave  it  to  Hughes,  who  took  a  drink,  and  the  defendant  then 
took  a  drink  and  put  the  bottle  in  his  pocket  They  walked 
eastward  toward  town.  She  calculated  to  walk  as  far  as 
Hall's,  where  Mr.  and  Mrs.  Tratt  were.  They  stopped  at 
times  on  their  way  and  drank.  When  they  reached  the  nor- 
mal school  they  stopped  and  drank  and  embraced  and  kissed. 
Then  she  thought  that  she  saw  some  persons  coming  and  feared 
that  they  would  recognize  her  and  suggested  that  they  turn 
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north  on  Qraham  street  She  remembered  nothing  of  tny 
drinking  on  this  street  and  of  no  insult  to  her  by  either  of 
the  men.  They  then  left  Graham  street,  crossed  Main  street 
to  Hall's  residence^  and  saw  Mrs.  Tratt  through  a  window^ 
and  from  there  th^  went  to  Center  street,  where  she  offered 
to  go  home,  and  the  defendant  suggested  and  started  ahead 
to  get  some  more  whisl^,  and  she  and  Hughes  followed  him 
to  a  large  building  where  there  was  a  li^t  on  the  street  cor- 
ner. She  feared  that  they  would  be  seen  by  others  and  she 
and  Hughes  walked  to  the  middle  of  the  block  on  the  side 
street,  where  they  stopped  and  Hughes  embraced  and  kissed 
her,  proposing  that  she  treat  him  right,  and  she  declined  to  do 
so,  understanding  full  well  what  he  meant.  When  Qvinn 
returned  he  whistled  and  came  across  the  street  and  th^  then 
walked  down  Center  street  homeward.  They  drank  at  the 
Esterly  school  house,  from  the  fresh  bottle  whidi  Quinn  had 
procured,  until  it  was  empty.  She  drank  freely  and  as  much 
or  more  than  the  men.  While  at  this  school  they  embraced 
and  kissed,  but  neither  of  the  men  made  an  indecent  proposal 
there.  The  last  ,she  remembers  at  this  point  was  that  she  sug- 
gested going  home  and  that  she  could  not  walk.  They  crossed 
the  Esterly  school  yard  to  the  side  street  leading  to  the  nor- 
mal schooL  She  remembers  they  were  carrying  her,  but  does 
not  remember  walking  on  the  walk.  At  the  normal  school 
her  impressions  were  vague,  but  she  had  an  impression  of 
passing  a  large  building  with  lights  in  it  and  that  she  fell 
down  and  was  carried,  and  recalls  being  in  bed  in  a  strange 
place  and  of  seeing  Dr.  Miller,  whom  she  had  seen  at  Tratf  s 
home.  She  testifies  to  having  no  recollection  of  having  or 
of  any  one  attempting  to  have  sexual  intercourse  with  her. 

The  defendant  Quinn  was  then  twenty-five  years  old,  liv- 
ing with  and  supporting  his  mother  at  Whitewater,  and  had 
been  a  factory  worker  for  three  years  immediately  preced- 
ing this  day.  The  evidence  discloses  that  he  was  a  liquor 
drinker.    Hughes  was  twenty-six  years  old  and  had  been  mar- 


31]  JANUARY  TERM,  1913.  677 

Qainn  t.  State,  153  Wis.  578. 

ried  for  two  years.  He  and  his  wife  were  living  with  her 
mother.  Hughes  was  arrested  and  jointly  informed  against 
with  the  defendant,  but  demanded  a  separate  trial,  which  was 
awarded  him.  The  men's  version  of  the  transactions  of  the 
evening  after  meeting  Agnes  Secquist,  as  to  their  walking  on 
the  streets,  drinking  of  liquor,  and  the  conversation  they  had, 
are  in  substantial  accord  except  as  to  what  occurred  between 
Hughes  and  Agnes  Secquist  when  Qvirm  left  them  on  the 
Esterly  school  grounds  while  he  procured  the  second  bottle  of 
liquor  and  returned  thereto,  and  as  to  what  occurred  between 
her  and  defendant  when  Hughes  first  left  them  on  the  nor- 
mal school  grounds  and  returned ;  at  which  time  Hughes  tes- 
tifies he  observed  them  as  he  approached  and  saw  defendant 
on  top  of  her,  in  the  position  of  having  sexual  intercourse 
with  her,  and  that  after  defendant  arose  he  saw  her  lying  on 
her  back,  her  legs  stretched  out>  and  her  garments  raised  up 
to  her  waist;  that  she  was  in  a  condition  of  stupor  and  un- 
consciousness; that  she  made  no  effort  to  put  her  clothes 
down  to  cover  the  exposed  parts  of  her  person,  and  that  he, 
after  the  defendant  spoke  suggesting  to  him  to  help  himself, 
pulled  up  one  of  her  stockings  which  had  come  down,  and  she 
said  "Stop  that,"  and  that  he  then  pulled  her  clothes  down 
to  cover  her,  and  to  him  she  appeared  unconscious  and  as  if 
she  knew  nothing.  It  appears  that  she  could  not  walk  nor 
give  intelligible  replies  to  inquiries  when  found  by  others  im- 
mediately after  she  was  left  by  the  defendant  and  Hughes; 
and  that  she  was  in  a  maudlin  stupor,  the  result  of  alcoholic 
liquors. 

The  defendant  denies  that  he  had  or  attempted  to  have  in- 
tercourse with  her  at  any  time  on  the  occasion  in  question  and 
denies  that  he  was  in  the  position  on  her  as  testified  by 
Hughes  or  that  he  did  or  said  anything  tending  to  show  he 
was  guilty  of  outraging  her  as  is  alleged  and  claimed  by  the 
state.      5 

The  jury  found  that  defendant  assaulted  her  with  intent 
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to  commit  the  crime  of  rape,  and  upon  this  verdict  the  court 
adjudged  the  defendant  guilty  of  this  crime  and  sentenced 
him  to  two  years'  confinement  in  the  state  reformatory.  This 
judgment  is  before  us  for  review. 

For  the  plaintiff  in  error  there  was  a  brief  by  E.  T.  Cass 
and  Henry  Lochney,  attorneys,  and  D.  S.  TuUar,  of  counsel, 
and  oral  argument  by  Mr.  Cass  and  Mr.  Lochney. 

For  the  defendant  in  error  there  was  a  bri^  by  the  Attor- 
ney General,  W.  W,  Oilman,  assistant  attorney  general,  Rob- 
ert C.  Bulkley,  district  attorney,  and  Jay  W.  Page,  and  oral 
argument  by  Mr.  Oilman,  Mr.  BvlkUy,  and  Mr.  Page. 

SisBECKBR,  J.  The  defendant  contends  that  the  evidence 
fails  to  establish  the  fact  of  his  guilt  of  the  crime  charged  in 
the  information,  and  that  the  court  erred  in  refusing  to  di- 
rect a  verdict  of  not  guilty.  The  grounds  for  this  contention 
are  that  the  evidence  afltenatively  shows  that  the  defendant 
did  not  assault  Agnes  Secquist  as  alleged,  and  that  the  de- 
fendant and  she,  from  the  time  they  met  on  the  evening  in 
question,  had  an  understanding  by  which  she  consented  to 
sexual  intercourse,  and  hence  the  essential  elements  of  the 
crime  were  not  proven.  The  finding  of  the  jury  that  the  de- 
fendant committed  an  assault  upon  her  is  abundantly  sup- 
ported by  the  positive  and  circumstantial  evidence  of  the 
case.  The  jury  were  fully  justified  to  find  this  fact  from 
the  evidence  of  Hughes,  the  persons  aft  the  normal  school,  and 
all  of  the  details  of  what  took  place  there  and  the  defend- 
ant's conduct  as  regards  giving  her  the  liquor,  shown  by  his 
evidence  and  that  of  the  girl  and  Hughes.  Whether  such  an 
assault  was  made  with  the  intent  to  commit  rape  is  the  seri- 
ous question  presented  upon  this  branch  of  the  case.  It  is 
insisted  that  Agnes  Secquist's  conduct,  from  the  time  she 
communicated  with  the  defendant  on  the  evening  of  Febru- 
ary 22d  to  the  time  of  the  alleged  assault  on  the  normal 
school  grounds,  conclusively  shows  that  she  consented  to  hav- 
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ing  sexual  intercourse  with  the  defendant,  and  that  the  evi- 
dence therefore  fails  to  establish  an  essential  element  of  the 
crime  of  assault  with  intent  to  commit  rape.  Under  the  facts 
and  circumstances  as  disclosed  by  the  evidence,  it  is  import- 
ant to  ascertain  how  the  fact  of  Agnes  Secquisfs  intoxication 
affects  the  question  of  the  defendant's  guilt  in  the  matter. 
The  evidence  leaves  no  room  for  argument  but  that  the  jury 
were  warranted  in  finding  that  she  was  intoxicated  so  as  to  be 
insensible  and  in  a  stupor  at  the  time  it  is  claimed  defend- 
ant assaulted  her  on  the  normal  school  grounds.  Her  evi- 
dence, as  well  as  that  of  Hughes  and  others  who  saw  her, 
clearly  tends  to  show  that  she  was  in  a  mental  stupor  from 
alcoholic  drink  which  made  her  insensible  and  incapable  of 
consenting.  This  fact  has  an  important  bearing  in  character- 
izing the  assault  on  her  by  the  defendant,  which  the  jury 
must  be  presumed  to  have  found  by  their  verdict  In  Whit- 
taker  V.  State,  50  Wis-  618,  621,  7  N.  W.  431,  in  discussing 
the  effect  of  intoxication  as  regards  the  element  of  noncon- 
sent  of  the  female  in  rape  cases,  it  is  declared: 

^'In  further  explanation  and  palliation  of  this  use  of  the 
word  [consent],  it  has  been  held  that  forcible  connection 
with  a  female  who  is  insane,  or  an  idiot,  or  intoxicated  so  as 
to  be  insensible,  or  who  is  deceived,  believing  the  defendant 
to  be  her  husband,  and  in  other  like  cases,  where  the  will  of 
the  female  does  not  concur  with  the  act,  or  oppose  it,  and  does 
not  act  at  all,  and  where  she  has  no  power  of  consenting  or 
dissenting,  the  act  is  said  to  be  ^against  her  will,'  and  this 
necessary  ingredient  of  rape  is  present.  2  Whart.  Crim. 
Law,  §  1142,  and  note  a;  and  as  in  Walter  v.  People,  60 
Barb.  144;  People  v.  Quin,  id.  128;  and  CrossweU  v.  People, 
13  Mich.  427. 

''In  such  cases  it  is  consistent  to  hold  that  the  act  is  ^against 
the  will'  only  because  it  was  not  approved  by  the  will,  or  the 
will  did  not  concur  wilb  the  act  In  all  cases  where  there  is 
no  sensibility  or  consciousness,  or  freedom  of  the  will,  the  act 
is  said  to  be  against  the  will." 

As  above  stated,  the  evidence  adduced  fully  sustains  the 
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conclusion  that  Agnes  Secquist  was  intoxicated  so  as  to  be 
insensible  and  that  if  the  defendant  assaulted  her  with  the 
intent  to  commit  the  crime  of  rape  she  was  incapable  of  con- 
senting thereto,  and  his  act  must  be  considered  in  the  light 
of  her  incapacitated  condition  of  approving  it  by  her  will 
and  be  treated  as  being  against  her  wilL  The  court  fully 
informed  the  jury  that  the  alleged  assault  upon  her  could 
not  be  found  to  constitute  the  offense  of  assault  with  intent 
to  commit  rape  imder  the  facts  and  circumstances  adduced 
in  evidence^  unless  they  found  beyond  a  reasonable  doubt  that 
the  defendant  in  fact  assaulted  her  with  such  intent  and  that 
she  was  so  intoxicated  as  to  be  insensible  and  thus  rendered 
incapable  of  consenting  thereto.  The  claim  that  her  conduct 
in  arranging  with  the  defendant  to  meet  him  and  her  con- 
duct after  meeting  him  and  Hughes  shows  that  she  thereby 
gave  her  consent  to  sexual  intercourse  cannot  be  considered 
established  as  a  matter  of  law  in  the  light  of  her  intoxication 
and  his  denial  that  he  had  or  attempted  to  have  intercourse 
with  her.  We  therefore  consider  that  the  court  properly  re- 
fused to  direct  the  jury  to  acquit  the  defendant  of  the  charge 
preferred  against  him  upon  these  grounds. 

The  court  informed  the  jury  that  the  crime  of  rape  nec- 
essarily included  an  assault  with  intent  ,to  rape,  and  that  a 
defendant  charged  with  the  latter  offense  could  be  convicted 
thereof  if  the  jury  found  a  rape  had  been  committed^  and 
proceeded  by  instructing  them  as  follows : 

"If  the  testimony  convinces  you  beyond  a  reasonable  doubt 
that  the  defendant  Francis  Qxiinn  actually  had  sexual  inter- 
course with  Agnes  Secquist  at  the  time  and  place  alleged,  and 
that  at  the  time  of  such  intercourse  the  said  Agnes  Secquist 
was  so  intoxicated  as  to  be  incapable  of  either  reswting  or 
consenting  to  such  act,  then  you  should  find  the  defendant 
guilty  as  charged.  Or,  if  the  testimony  convinces  you  beyond 
a  reasonable  doubt  that  the  witness  Agnes  Secquist,  on  the 
night  in  question,  was  so  intoxicated  as  to  be  incapable  of 
either  resistance  or  consent  to  sexual  intercourse,  and  then 
the  defendant,  with  knowledge  that  she  was  so  incapable  of 
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either  resisting  or  consenting,  laid  hands  upon  her  with  the 
intent  then  and  there  to  have  sexual  intercourse  with  her, 
then  you  should  find  him  guilty  as  charg^" 

The  first  part  of  this  portion  of  the  charge  is  assailed  as 
prejudicially  erroneous  because  it  asserts  that  it  is  not  neces- 
sary that  the  defendant  know  of  her  intoxicated  condition  to 
warrant  a  verdict  of  guilty.  It  must  be  borne  in  mind  that 
the  charge  preferred  against  the  defendant  was  an  assault 
with  the  intent  to  commit  rape,  and  that  the  jury  were  re- 
peatedly informed  that  this  was  the  offense  for  which  the 
defendant  was  being  tried.  The  foregoing  instructions  must 
be  considered  in  the  light  of  this  fact  and  the  jury  must 
be  presumed  to  have  acted  in  accordance  therewith.  Exam- 
ining it  from  this  viewpoint  we  do  not  find  the  instructions 
prejudicially  erroneous,  though  the  first  part  omits  the  ele- 
ment of  knowledge  by  the  defendant  of  her  intoxication.  The 
jury  had  their  attention  specifically  directed  to  the  necessity 
of  finding  that  he  must  have  had  knowledge  of  her  condition 
to  authorize  them  to  find  him  guilty  as  charged.  We  cannot 
think  that  the  omission  to  bring  this  to  their  attention  spe- 
cifically in  the  first  part  of  this  portion  of  the  charge  misled 
them  to  defendant's  prejudice.  Furthermore,  the  evidence 
on  the  subject  is  indisputable,  to  the  effect  that  defendant 
must  have  known  the  actual  condition  as  to  her  intoxication 
brought  about  through  his  own  acts,  and  hence  the  alleged 
omission  complained  of  in  the  charge  could  not  have  operated 
to  his  prejudice  by  having  any  of  his  rights  substantially  af- 
fected thereby.  Beg,  v.  Complin,  1  Den,  Crown  Cas.  89; 
Comm.  V.  Burke,  106  Mass.  376. 

It  is  urged  that  the  court  erred  in  charging  that  if  defend- 
ant gave  Agnes  Secquist  the  liquor  with  the  intention  fully 
formed  in  his  mind  of  putting  her  in  a  condition  of  insensi- 
bility so  that  she  had  no  power  of  opposing  sexual  intercourse 
with  him  and  with  the  intent  then  present  in  his  mind  to 
have  such  intercourse  with  her  while  in  such  powerless  con- 
dition, then  the  giving  of  the  liquor  constituted  an  assault 
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with  intent  to  commit  rape.  The  charge  immediately  follow- 
ing this  instruction  directed  the  jury  that  if  defendant  gave 
her  liquor  for  the  purpose  only  of  inducing  her  to  submit  to 
sexual  intercourse  with  him,  then  no  assault  was  committed 
in  giving  it  to  her  and  he  could  not  be  held  guilty  of  the  crime 
charged  against  hinu  It  is  clear  that  the  instruction  com- 
plained of  informed  the  jury  that  the  giving  of  the  liquor  by 
the  defendant  constituted  an  assault  only  if  it  was  done  by 
him  with  the  intent  to  destroy  her  power  of  resistance  by  re- 
ducing her  to  insensibility  and  the  present  intent  to  have 
sexual  intercourse  with  her  when  in  that  condition.  Under 
such  circimistances  the  assatdt  with  intent  to  commit  rape 
is  complete,  and  we  find  no  objection  to  the  instruction  be- 
cause it  did  not  require  that  some  additional  force  must  be 
employed  by  the  assailant  to  that  involved  constructively  in 
the  acts  of  giving  her  the  liquor  with  these  intents  in  his 
mind.  There  is  no  dispute  but  that  he  took  the  fictual  steps 
of  giving  her  the  liquor,  and,  since  the  jury  found  this  was 
done  v^ith  the  criminal  intent  charged,  the  essentials  of  the 
offense  are  present  State  v.  Lwng,  21  Nev.  209,  28  Pac 
236. 

It  is  argued  that  the  court  erred  in  its  charge  to  the  jury 
in  that  it  did  not  correctly  state  the  law  upon  the  question 
of  reasonable  doubt.  We  have  examined  the  charge  on  tiiis 
subject  and  find  it  substantially  correct  The  phraseolc^ 
employed  is  in  no  way  misleading  to  the  jury,  and  they  un- 
doubtedly gave  him  the  benefit  of  every  reasonable  doubt 

It  is  argued  that  the  court  erred  in  refusing  to  charge  as 
requested  upon  the  effect^  in  cases  of  this  nature,  of  outcry 
or  its  absence  by  the  person  assaulted.  Under  the  evidence 
of  Agnes  Secquist's  condition,  the  instruction  was  immaterial 
and  its  omission  deprived  the  defendant  of  no  right  It  is 
also  argued  that  the  refusal  to  give  the  requested  charges  as 
to  circumstantial  evidence  was  error.  The  evidence  in  the 
case  is  largely  direct  and  positive  in  character  and  no  neces- 
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sitj  is  shown  requiring  the  jury  to  resolve  any  issues  on  such 
evidence  alone.  While  the  instruction  might  properly  have 
been  given  as  requested,  its  rejection  cannot  reasonably  be 
said  to  have  affected  any  substantial  right  of  the  defendant. 

We  have  examined  the  case  vdth  care  and  find  no  reversible 
error  in  the  record. 

By  the  Camrt. — Judgment  aflSirmed. 


E^BUEGEBy  Respondent,  vs.  Buel  and  others,  imp.,  Appellants. 

April  t9^May  SI,  1913. 

Contracts:  Exchange  of  real  property:  Mental  incapacity:  Rescis- 
sion: Waiver  of  right:  Res  judicata:  Ex  parte  proceeding:  Cer- 
tificate of  survivorship:  Unauthorized  recital:  Trial:  Time  con- 
sumed: Length  of  findings  and  judgment:  Miscarriage  of  justice 
in  allowing  costs:  Appeal. 

1.  In  an  action  to  rescind  a  contract  and  set  aside  conveyances  by 

which  plaintiff,  an  infirm  and  weak-minded  woman,  exchanged 
real  property  worth  |6,000  for  an  equity  in  other  property  not 
worth  to  exceed  |3,000,  findings  of  the  trial  court  to  the  effect 
that  plaintUfB  mental  condition  was  such  that  she  did  not 
comprehend  or  appreciate  what  she  was  doing  and  that  de- 
fendants dealt  with  her  knowing  her  condition  are  held  to  be 
sustained  by  the  evidence. 

2.  Plaintiff  did  not,  in  such  case,  waive  her  right  to  rescind  by  fail- 

ing to  bring  suit  until  nearly  six  months  after  the  exchange, 
it  not  appearing  that  her  mental  condition  Improved  in  the 
meantime  or  that  she  ever  fully  appreciated  to  what  extent  she 
had  been  wronged. 
8.  A  certificate  of  survivorship,  issued  by  the  county  court  upon 
petition  of  the  grantee  of  land,  recited  the  death  of  the  grant- 
or's husband  and  that  thereupon  aU  his  right,  title,  and  inter- 
est in  the  land  vested  in  the  grantor,  and  further  recited  that 
said  grantor  had  conveyed  the  premises  to  the  petitioner  and 
that  the  petitioner  'is  now  the  owner  in  fee  simple"  thereof. 
Held,  that  such  last  recital  is  not  res  judicata  or  conclusive 
against  said  grantor,  she  not  being  in  any  sense  a  party  to  the 
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proceeding,  although  she  testified,  on  the  hearing,  as  to  the 
date  of  her  husband's  death. 
4.  The  length  of  time  consumed  in  the  preliminary  proceedings 
and  in  the  trial  of  this  case,  and  the  excessive  amplitude  of 
the  so-called  findings  and  judgment,  are  criticised;  and  under 
ch.  214,  Laws  of  1913  (sec.  2405m,  Stats.),  it  is  held  that,  a^ 
though  no  exceptions  were  taken  to  the  allowances  mentioned, 
it  was  a  miscarriage  of  Justice  to  allow  costs  for  more  than 
four  days  trial  work  and  to  allow  any  costs  to  be  taxed  for 
the  findings  and  judgment. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  J,  C.  Lm>wiG,  Circuit  Judge.  Affirmed  m  part; 
reversed  in  part. 

In  March,  1909,  the  plaintiff  was  the  owner  of  a  piece  of 
property  on  Humboldt  avenue  in  the  city  of  Milwaukee  on 
which  there  was  a  mortgage  of  $750.  She  called  on  her 
grocer  and  advised  him  that  she  would  like  to  sell,  as  she  was 
not  getting  sufficient  income  from  the  property.  He  in  turn 
called  on  a  real-estate  dealer  named  Leinss  in  reference  to 
selling  the  property.  Leinss  took  an  option  from  the  plaint- 
iff at  $8,500,  with  an  agreement  that  he  was  to  receive  $500 
commission  on  the  sale  at  the  price  named.  Leinss  in  turn 
called  on  Albert  Buel,  a  real-estate  dealer,  in  reference  to 
making  a  disposition  of  the  property,  and  Bvel  examined  it. 
At  this  time  Buel  owned  two  parcels  of  property  consisting  of 
two  double-flat  buildings,  one  parcel  being  located  on  Thirty- 
eighth  street  and  one  on  Center  street.  The  Thirty-eighth 
street  property  was  incumbered  by  a  mortgage  of  $3,500,  and 
the  Center  street  property  by  a  mortgage  of  $3,000.  A  con- 
tract was  entered  into  between  the  plaintiff  and  Buel  whereby 
the  plaintiff  agreed  to  exchange  her  Humboldt  avenue  prop- 
erty for  the  two  parcels  of  property  owned  by  Buel.  The 
plaintiff  agreed  to  deed  her  property  free  and  clear  of  all  in- 
cumbrances and  to  assume  and  pay  the  incumbrances,  amount- 
ing to  $6,500,  on  the  two  parcels  of  property  which  she  was 
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to  receive  in  exchange  therefor.  The  deeds  were  delivered 
on  March  18,  1909,  the  deed  from  the  plaintiff  running  to 
Lena  Orr,  a  sister  of  the  defendant  Buel.  On  the  same  day 
the  plaintiff  executed  two  mortgages,  one  for  $500  on  the 
Thirty-eighth  street  property  which  had  been  conveyed  to 
her  and  which  represented  the  cash  loan  made  by  the  defend- 
ant Annie  Ruel  to  her,  and  one  for  $750  on  the  Center  street 
property,  also  given  to  the  defendant  Aimie  Buel  to  offset  the 
$750  mortgage  on  the  Humboldt  avenue  property  which 
plaintiff  had  conveyed.  Plaintiff  remained  in  possession  of 
the  Humboldt  avenue  property  until  April,  1909,  at  which 
time  she  removed  to  the  Center  street  property  which  she  had 
taken  in  exchange,  and  occupied  the  same  until  September, 
1909.  On  April  29, 1909,  the  plaintiff  sold  the  Center  street 
property  to  her  son  Charles  W.  Krueger  for  $5,000,  subject 
to  the  mortgages  thereon,  aggregating  $3,750.  On  July  11, 
1909,  the  son  reconveyed  the  property  to  the  plaintiff.  From 
March  18, 1909,  to  September,  1909,  the  defendant  Buel  col- 
lected the  rents  of  the  Thirty-ei^th  street  property  for  the 
plaintiff  and  she  called  at  his  ofBce  monthly  to  receive  the 
rents.  Bvsl  also  collected  the  rents  for  the  plaintiff  on  the 
Center  street  property  until  the  same  was  conveyed  to  Charles 
W.  Krueger.  Thereafter  he  collected  the  rents  up  to  July  11, 
1909,  and  for  some  time  thereafter  plaintiff  collected  the 
rents  on  the  property.  On  March  18,  1909,  Lena  Orr,  in 
whose  name  the  Humboldt  avenue  property  was  taken,  exe- 
cuted a  mortgage  thereon  for  the  sum  of  $4,500  to  Annie 
Buel,  the  wife  of  Albert  Bujel.  On  May  17,  1909,  Amde 
Buel  assigned  this  mortgage  to  the  defendant  P.  B.  Weber. 
The  court  held  that  Mr.  Weber  was  a  bona  fide  purchaser  of 
the  note  and  mortgage  in  due  course  and  was  entitled  to  pro- 
tection as  such.  After  the  mortgage  was  executed  Lena  Orr 
conveyed  the  premises  to  the  defendant  Arthur  Froemming 
in  consideration  of  $1,550,  subject  to  the  mortgage  of  $4,500 
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thereon,  which  had  been  purchased  by  Weber.  The  court 
found  that  Froemming  purchased  with  notice  of  the  ri^ts 
of  the  plaintiff  and  that  he  did  not  participate  in  any  fraud 
that  was  practiced  upon  her. 

The  plaintiff  brought  this  action  to  rescind  the  contract  en- 
tered into  between  herself  and  Bvfil  and  to  cancel  and  set 
aside  the  deed  executed  by  her  to  Lena  Orr  and  all  subsequent 
conveyances  and  incumbrances  placed  thereon. 

The  findings  of  f  act^  if  they  can  be  designated  such,  are 
very  voluminous,  and  a  large  number  of  additional  facts  are 
found  and  recited  in  the  judgment.  No  useful  purpose 
would  be  served  by  attempting  to  give  any  synopsis  of  these 
findings.  The  court  did  find  that  the  property  which  the 
plaintiff  deeded  to  the  defendants  was  of  the  value  of 
$6,000  over  and  above  the  incumbrances  thereon  of  $750; 
that  the  value  of  the  eqtiity  in  the  properties  which  she  re- 
ceived in  exchange  therefor  did  not  exceed  $3,000,  and  that 
the  plaintiff's  mental  condition  was  such  that  she  was  not  com- 
petent to  protect  herself  in  a  deal  of  this  kind,  and  that  she 
had  been  overreached.  The  court  further  f oimd  that  by  rea- 
son of  the  mortgage  which  had  been  assigned  to  the  defend- 
ant P.  B.  Weber  the  status  of  the  parties  could  not  be  restored, 
and  that  Weber  was  entitled  to  foreclose  his  mortgage  as 
against  the  plaintiff.  The  properly  received  by  the  plaintiff 
from  Buel  was  restored  to  Biiel,  and  he  and  his  codef endants, 
Annie  Buel  and  Lena  Orr  and  Ernst  Leinss,  were  required 
by  the  judgment  of  the  court  to  pay  $6,000,  the  value  of  tie 
property  over  and  above  incumbrances  conveyed  to  Lena  Orr 
by  the  plaintiff,  which  judgment  was  made  a  lien  on  the  in- 
terest of  the  defendants  in  and  to  the  Thirty-eighth  street  and 
Center  street  properties,  which  were  restored  to  them. 

A  number  of  questions  involving  the  equities  of  the  defend- 
ants as  between  themselves  were  litigated  on  the  trial  and  are 
provided  for  in  the  findings  and  judgment,  but  they  are  not 
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material  on  this  appeaL     The  defendants  Albert  Bvsl,  Annie 
Buel,  and  Lena  Orr  appeal  from  the  judgment 

Alfred  C.  Endolph  and  Fred  Doering,  for  the  appellants. 

Moritz  Wittig,  for  the  respondent. 

Babnes^  J.  Numerous  errors  are  assigned,  but  there  is 
really  only  one  vital  question  involved  in  the  case.  The  cir- 
cuit court  found  that  the  plaintiff,  a  woman  of  fifty-five  years 
of  age,  had  the  appearance  of  and  acted  like  a  person  of  about 
seventy-five  years,  was  infirm  and  childish,  broken  in  health, 
weak-minded  and  easily  susceptible  to  infiuence,  and  that  she 
was  practically  a  helpless  cripple  and  a  mental  wreck,  and 
that  such  was  substantially  her  condition  when  she  executed 
the  contract  and  deed  and  made  the  trade  outlined  in  the 
statement  of  facts ;  that  she  made  the  trade  without  consult- 
ing her  friends  or  relatives,  knew  nothing  of  the  value  of  the 
properties  which  she  was  receiving,  did  not  go  inside  of  the 
flat  buildings  before  consummating  the  trade  and  did  not  know 
that  they  were  mortgaged,  and  that  she  fell  into  the  hands 
of  persons  who  were  able  and  willing  to  take  advantage  of  her. 

These  fibadings  as  well  as  many  others  are  vigorously  as- 
sailed by  the  appellants  as  not  having  sufficient  support  in  the 
evidence.  Some  of  them  are  highly  colored  and  exaggerated. 
We  have  examined  the  testimony.  There  is  certainly  much 
in  the  record  which  tends  to  show  that  plaintiff's  mental  con- 
dition was  such  that  she  did  not  comprehend  or  appreciate 
what  she  was  doing  when  she  disposed  of  $6,000  worth  of 
property  for  an  equity  in  other  property  which  the  court  finds 
on  sufficient  evidence  was  not  worth  to  exceed  $3,000  and  also 
that  defendants  dealt  with  her  knowing  her  condition,  and  it 
cannot  be  said  that  the  real  material  conclusions  reached  by 
the  court  are  against  the  clear  preponderance  of  the  testi- 
mony. It  would  serve  no  useful  purpose  to  set  forth  the  evi- 
dence supporting  the  decision  of  the  circuit  judge  and  it  is 
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not  the  custom  of  the  court  to  do  so.  The  case  is  one  where 
the  trial  conrt  has  had  the  benefit  of  seeing  and  hearing  the 
parties  to  this  controversy.  It  had  opportunities  that  this 
court  cannot  have  for  arriving  at  a  just  conclusion.  The 
trial  judge  was  satisfied  that  an  enfeebled  old  lady  of  weak 
mentality  had  fallen  into  the  hands  of  the  Philistines  and 
had  been  overreached  by  designing  and  unscrupulous  persons 
who  mulcted  her  out  of  $3,000,  or  about  one  half  of  her 
properly.  The  evidence  to  the  contrary  is  not  so  dear  that 
we  can  say  that  the  conclusion  is  not  righteous  or  that  it  was 
not  justified  by  the  evidence.  The  case  made  by  the  plaint- 
iff was  stronger  than  many  others  in  this  court  where  con- 
veyances have  been  set  aside  for  like  reasons.  Wathins  v. 
Brant,  46  Wis.  419,  1  N.  W.  82 ;  Korurad  v.  Ztmrnermaim, 
79  Wis.  306,  48  N.  W.  368 ;  Cole  v.  Oetzinger,  96  Wis.  559, 
71  N.  W.  75. 

The  conclusion  reached  on  the  main  question  in  the  case 
disposes  of  the  contention  that  the  plaintiff  waived  her  ri^t 
to  rescind  by  not  bringing  her  suit  until  nearly  six  months 
after  she  made  the  trade.  The  evidence  does  not  show  that 
the  mental  condition  of  the  plaintiff  improved  any  in  the 
meantime  or  that  she  ever  fully  appreciated  to  what  extent 
she  had  been  wronged  in  the  transaction. 

The  plaintiff  and  her  husband  were  joint  owners  of  the 
Humboldt  avenue  property  during  his  lifetime,  under  a  con- 
veyance which  provided  that  the  entire  fee  should  vest  in 
the  survivor.  After  the  conveyance  was  made  to  Lena  Orr 
she  presented  a  petition  to  the  county  court  praying  that  a 
certificate  of  survivorship  be  issued  to  the  plaintiff.  The 
latter  appeared  as  a  witness  on  the  hearing  of  the  petition 
and  testified  to  the  date  of  her  husband's  death.  A  certifi- 
cate was  issued  reciting  the  fact  of  the  husband's  death  and 
that  thereupon  all  the  right,  title,  and  interest  of  the  husband 
in  the  premises  vested  in  the  plaintiff.  The  certificate  fur- 
ther recited  that  plaintiff  had  conveyed  the  premises  to  Lena 
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Orr  and  that  said  Lena  Orr  "is  now  the  owner  in  fee  simple*' 
of  the  premises  so  conveyed.  It  is  urged  that  this  recital  in 
the  certificate  is  res  adjvdicata  and  precludes  the  plaintiff 
from  asserting  any  title  to  the  property  which  she  conveyed 
to  Lena  Orr. 

The  proceeding  was  ex  parte.  The  plaintiff  was  in  no 
sense  a  parly  to  it  It  was  not  brought  to  try  title  or  to 
quiet  title.  It  was  brought  to  Bupply  a  missing  link  in  a 
chain  that  would  show  record  title  in  Mrs.  Orr  when  the 
chain  was  completed.  The  recital  above  quoted  had  no  place 
in  the  certificate,  added  nothing  to  it,  and  concluded  no  one. 
The  question  is  quite  similar  to  that  involved  in  NobaraJc  tr. 
Simmons,  144  Wis.  187,  189, 190,  128  N.  W.  9Yl,  where  the 
court  attempted  to  dispose  of  the  property  of  a  person  not  a 
party  to  the  litigation.  In  reference  to  the  attempt  this 
court  said:  ''The  court  was  without  the  slightest  semblance 
of  jurisdiction  to  make  the  order  for  confiscation  of  respond- 
ent's money." 

This  brings  us  to  the  consideration  of  another  matter, 
which  we  approach  with  some  hesitation,  but  concerning 
which  we  feel  obliged  to  speak.  It  is  seldom  that  such  a 
record  comes  to  this  court  as  the  one  before  us.  The  issues 
were  few  and  simpla  The  principal  question  was  whether 
the  mental  condition  of  the  plaintiff  was  such  that  she  un- 
derstood the  transaction.  Incidentally  the  values  of  the 
properties  exchanged  and  the  question  of  whether  Froemming 
was  a  purchaser  in  good  faith  and  whether  Weber  was  a 
bona  fide  mortgagee  were  involved.  Three  or  four  days 
should  be  ample  to  fully  present  the  case  to  the  court  In- 
stead the  trial  consumed  nearly  three  weeks.  The  prelimi- 
nary proceedings  also  seem  to  have  taken  an  imnecessary 
length  of  time.  There  is  a  denial  of  justice  to  the  plaintiff 
in  this  case  to  the  extent  to  which  she  is  compelled  to  pay  ex- 
penses unnecessarily  incurred.  Likewise  there  is  an  unjusti- 
fiable burden  of  expense  cast  upon  the  defendants  and  upon 
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the  taxpayers  who  bear  the  burden  of  maintaining  the  courts, 
which  might  and  should  have  been  largely  avoided.  Counsel 
seem  to  have  convinced  the  court  that  another  ^'celebrated 
case"  had  arisen  and  that  all  direct  and  collateral  inquiries 
must  be  pursued  to  the  remotest  ends  or  at  least  until  the  ca- 
pacity of  counsel  to  frame  questions  had  been  exhausted. 
Causes  should  be  tried  without  unnecessary  delay  and  at  a 
minimum  of  expense,  else  litigants  are  not  receiving  from  the 
courts  the  consideration  to  which  they  are  entitled  as  a  matter 
of  ri^t  Interminable  examinations  and  cross-examinations 
on  collateral  or  immaterial  matters  should  not  be  tolerated 
and  other  examinations  should  be  kept  within  reasonable 
bounds.  The  complete  record  in  this  case  consists  of  a  judg- 
ment roll  of  122  pages,  the  testimony  covering  1,330  pages, 
and  80  exhibits,  besides  some  other  papers.  In  contemplat- 
ing this  mass  of  material,  we  are  forcibly  reminded  of  Ma- 
caulays  reference  to  the  monumental  character  of  Dr.  Nare's 
biography  of  Lord  Burleigh  in  the  opening  paragraphs  of  the 
essay  in  which  that  work  is  reviewed.  It  is  safe  to  say  that 
the  work  has  not  been  read  since  the  essay  was  published. 

The  findings  and  judgment  are  in  harmony  with  the  ex- 
pansive conception  which  resulted  in  the  upbuilding  of  other 
parts  of  the  record.  The  court  indicated  his  findings  of  fact 
in  a  written  decision  which  covers  but  two  pages  of  the 
printed  case.  The  findings  of  fact  and  conclusions  of  law 
as  drawn  and  signed  travel  more  or  less  gracefully  over  forty- 
three  pages  of  the  case.  The  judgment  contains  numerous 
recitals  of  evidence  that  was  apparently  forgotten  or  over- 
looked when  the  findings  were  drawn,  and  that  document 
monopolizes  twenty-seven  pages  of  the  case.  The  so-called 
findings  that  are  labeled  findings  of  fact  are  not  so  in  fact 
They  consist  largely  of  recitals  of  testimony  and  of  declama- 
tion and  are  highly  colored  and  argumentative.  All  the 
necessary  findings  could  easily  be  embodied  in  five  or  six 
pages.     We  can  see  but  one  object  that  might  prompt  the 
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industry  of  counsel,  and  that  was  the  desire  to  tax  a  large 
bill  of  costs  against  the  defendants.  That  industry  might 
better  be  directed  toward  condensation  and  perspicuity,  even 
if  it  might  prove  to  be  less  profitable.  The  costs  taxed  for 
findings  alone  in  this  case  amounted  to  $134.07,  and  for  the 
judgment  and  copies,  $28.66.  Besides,  costs  were  taxed  for 
attending  trial  for  sixteen  days.  Whether  the  so-called 
findings  and  judgment  were  drawn  in  good  or  bad  faith,  it 
was  a  dear  abuse  of  the  statute  governing  the  matter  of  costs 
to  make  the  allowances  which  were  made.  No  findings  were 
drawn  such  as  the  statute  contemplates  or  such  as  the  de- 
cisions of  this  court  hold  should  be  made.  The  same  is  true 
of  the  judgment.  The  findings  should  be  a  succinct  state- 
ment of  the  conclusions  reached  on  the  material  points  in  is- 
sue. For  its  own  protection  this  court  has  the  right  to  insist 
that  the  law  be  observed.  No  exception  was  taken  to  the  items 
of  costs  referred  to  as  allowed  by  the  court  on  appeal  from 
the  clerk's  taxation  and  no  error  is  assigned  thereon  in  this 
court.  Were  it  not  for  the  passage  of  ch.  214,  Laws  of  1913 
(sec.  2406m,  Stats.),  what  has  been  said  on  this  branch  of  the 
case  would  have  been  omitted,  because  little  good  would  be 
likely  to  result  from  mere  sermonizing.  That  act  reads  as 
follows : 

"In  any  action  or  proceeding  brought  to  the  supreme  court 
by  appeal  or  writ  of  error,  if  it  shall  appear  to  that  court 
from  the  record,  that  the  real  controversy  has  not  been  fully 
tried,  or  that  it  is  probable  that  justice  has  for  any  reason 
miscarried,  the  supreme  court  may  in  its  discretion  reverse 
the  judgment  or  order  appealed  from,  regardless  of  the  ques- 
tion whether  proper  motions,  objections,  or  exceptions  appear 
in  the  record  or  not,  and  may  also,  in  case  of  reversal,  direct 
the  entry  of  the  proper  judgment  or  remit  the  case  to  the  trial 
court  for  a  new  trial,  and  direct  the  making  of  such  amend- 
ments in  the  pleadings  and  the  adoption  of  such  procedure 
in  that  court,  not  inconsistent  with  the  statutes  governing 
legal  procedure,  as  shall  be  deemed  necessary  to  accomplish* 
the  ends  of  justice.'* 
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We  think  it  was  a  clear  abuse  of  the  statute  r^ulating 
costs  and  a  complete  miscarriage  of  justice  to  allow  any  costs 
to  be  taxed  for  such  findings  and  judgment  as  were  drawn  in 
the  present  case.  They  do  not  comply  with  the  law  and  seem 
to  be  obviously  prepared  for  the  purpose  of  swelling  costs. 
We  think  it  was  also  a  miscarriage  of  justice  to  allow  an  at- 
torney fee  for  sixteen  days  of  trial  work  in  a  case  that  should 
have  been  tried  in  three  or  four  days.  Costs  will  be  allowed 
for  but  four  days  trial  work  and  no  costs  will  be  allowed  for 
the  findings  and  judgment. 

By  the  Coturt. — ^The  part  of  the  judgment  awarding  costs 
is  reversed  with  directions  to  strike  therefrom  the  sum  of 
$198.72.  The  remainder  of  the  judgment  is  affirmed.  No 
costs  will  be  allowed  in  this  court,  except  that  the  appellants 
must  pay  the  clerk's  fees. 


Milwaukee  Eleotrio  Railway  &  LiaHT  Compant,  Appel- 
lant, vs.  Railroad  Commission  of  WisooKsiify  Re- 
spondent* 

April  29— May  SI,  1913. 

Public  utilitieM:  Street  railway*:  Regulating  rates  of  fare:  Legiila- 
tive  power:  Delegation  to  municipalitiee:  Statutee  and  ordi- 
nances construed:  Constitutional  law:  Impairing  obligation  of 
contracts:  Reserved  power  to  amend  franchises:  Taking  of  prop- 
erty without  compensation. 

1.  Authority  given  by  a  revised  statute   (sec  1862,  Stats.)  to  a 

municipal  corporation  to  grant  to  a  street  railway  corporation 
the  use  of  streets  "upon  such  terms"  as  the  proper  authorities 
shaU  determine,  does  not  differ  from  the  authority,  given  by 
such  statute  In  its  original  form,  to  make  such  grant  "upon 
such  terms  and  conditions**  as  the  common  council  might  im- 
pose. 

2.  ^  municipal  ordinance  providing  that  the  rate  of  fare  upon  a 

street  railway  "shall  be  not  to  exceed  five  cents"  did  not  make 
a  fixed  rate,  as  distinguished  from  a  limitation  upon  the  rate. 
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and  was  not  in  that  respect  substantially  different  from  a  prior 
ordinance  providing  that  the  rate  of  fare  ''shall  not  exceed 
five  cents." 

3.  The  power  to  fix  rates  and  tolls  to  be  charged  by  public  utilities 

is  one  of  the  attributes  of  sovereignty,  and  with  us  is  vested 
in  the  legislature. 

4.  No  presumption  can  be  indulged  that  the  legislature  has  parted 

with  such  power,  nor  will  doubtful  words  be  construed  as 
having  that  effect 

[6.  Whether  the  legislature  could  by  express  language  authorize 
municipal  authorities  to  make  contracts  with  public  utilities 
fixing  rates  which  should  exist  for  definite  periods  in  the  future 
and  be  beyond  legislative  control  during  those  periods,  is  not 
determined.] 

€.  Sec.  1862,  Stats. — ^which  provides  that  any  municipal  corporation 
may  grant  to  a  street  railway  company  the  use,  "upon  such 
terms  as  the  proper  authorities  shall  determine,"  of  streets, 
bridges  and  parkways  for  the  purpose  of  laying  tracks  and 
running  cars  thereon,  to  be  propelled  by  animals  or  such  other 
power  as  shall  be  agreed  on,  and  that  every  such  road  shall 
be  constructed  upon  the  most  approved  plan  and  be  subject  to 
such  reasonable  rules  and  regulations  and  the  payment  of  such 
license  fees  as  the  municipal  authorities  may  from  time  to 
time  prescribe,— does  not  empower  municipal  authorities  to 
make  any  contract  with  a  street  railway  company  fixing  rates 
of  fare  so  that  they  may  not  be  changed  by  the  legislature  or 
through  a  legislative  agency  (such  as  the  Railroad  Commis- 
sion) in  the  manner  provided  by  law. 

[7.  Whether  municipal  ordinances  relating  to  rates  of  fare  upon  a 
street  railway  and  claimed  to  be  in  the  nature  of  contracts  are 
subject  to  alteration  or  repeal  under  sec  1,  art  XI,  Const,  not 
determined.] 
Mabbhat.l  and  VniJi,  JJ.,  dissent 

AppEAii  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stbvbits,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  from  a  judgment  dismissing  the  plaint- 
iffs complaint,  after  a  demurrer  thereto  had  been  sustained 
and  the  plaintiff  had  declined  to  plead  over  within  the  time 
granted  by  the  court  The  action  is  an  action  brought  under 
the  provisions  of  sec.  1797^. — 64,  Stats.,  to  vacate  and  set 
aside,  as  unlawful  and  unreasonable,  an  order  of  the  defend- 
ant Commission  purporting  to  fix  certain  rates  at  which 
Vol.163— 38 
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street-car  tickets  shoiild  be  sold  in  packages  by  the  plaintiff 
over  its  lines  in  Milwaukee ;  which  rates  were  somewhat  less 
than  the  rates  fixed  by  certain  ordinances  of  the  city  pre- 
viously passed.  The  essential  facts  are  fairly  stated  in  the 
appellant's  brief,  substantially  as  follows: 

The  complaint  shows  that  the  Milwavkee  Electric  Railway 
&  Light  Compcmy  is  incorporated,  among  other  purposes,  for 
the  conduct  of  a  street  railway,  and  that  it  operates  a  street 
railway  extending  throughout  the  city  of  Milwaukee  over  a 
large  number  of  streets. 

The  company's  present  street  railway  system  involves  a 
consolidation  of  five  previous  systems.  Three  of  these  orig- 
inally were  constructed  as  horse  railways  and  by  authority 
of  the  common  council  changed  to  electric  railways.  The 
fourth  originally  was  planned  as  a  cable  railway,  but  after- 
wards was  authorized  to  be  constructed  as  an  electric  railway ; 
and  the  fifth  was  constructed  as  a  steam  motor  or  ^^dumjny" 
road,  but  subsequently,  by  due  authori^,  was  changed  to  an 
electric  line. 

The  plaintiff's  street  railway  is  operated  under  franchises 
which  may  be  divided  into  three  classes:  (1)  franchises 
granted  to  individuals  in  1874,  and  passing  by  mesne  convey- 
ances to  the  plaintiff;  (2)  franchises  granted  to  other  street 
railway  corporations  and  also  passing  by  mesne  conveyances 
to  the  plaintiff;  and  (3)  a  franchise  embodied  in  an  ordi- 
nance and  resolution  enacted  by  the  city  January  2,  1900, 
extending  all  existing  franchises,  which  will  be  referred  to 
as  the  "1900  ordinance." 

Of  the  franchises  granted  to  individuals,  some  were  granted 
to  Frank  B.  Van  Valkenburg  et  al.  and  some  to  John  H. 
Tesch  et  al.  All  were  granted  during  the  year  1874,  and 
were  to  extend  for  a  term  of  fifty  years  from  the  time  of  the 
grant  Under  them  the  street  railway  was  constructed  and 
is  now  actually  being  operated  on  some  of  the  most  important 
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streets  forming  the  kej  to  the  street  railway  situation  in  the 
city  of  Milwaukee. 

The  franchises  granted  to  other  corporations  were  em- 
bodied in  ordinances  and  resolutions  of  the  city  of  Milwau- 
kee and  cover  a  number  of  other  streets  over  which  the  plaint- 
iff operates. 

The  so-called  ''1900  ordinance"  was  passed  January  2, 
1900,  and  granted  to  the  plaintiff  the  right  to  operate  over 
certain  portions  of  streets  for  which  it  theretofore  had  no 
franchises.  It  provided  also  that  all  franchises  expiring 
prior  to  December  31,  1934,  should  be  extended  from  the 
date  of  such  previous  expiration  to  December  31,  1934,  and 
all  franchises  which  otherwise  would  expire  subsequently  to 
December  31,  1934,  were  made  to  terminate  on  that  date. 
The  franchise  entailed  on  the  company  the  obligation  to  give 
a  universal  transfer  and  also  to  furnish  power  to  swing  draw- 
bridges, make  certain  expenditures  for  strengthening  bridges, 
and  transport  on  its  cars  free  of  charge  certain  policemen, 
firemen,  and  health  officers,  and  contained  the  following  pro- 
visions as  to  rates  of  fare : 

''Sec.  6.  After  the  passage,  publication  and  acceptance  of 
this  ordinance  by  said  railway  company,  the  rate  of  fare  for 
one  continuous  passage  upon  the  lines  of  railway  within  said 
city  limits  of  said  city  owned  and  operated  by  said  railway 
company  constructed  under  any  franchise  herein,  heretofore 
or  hereafter  granted  to  said  railway  company  or  its  prede- 
cessors, successors  or  assigns,  as  the  case  may  be,  shall  be  not 
to  exceed  five  cents  for  a  single  fare,  except  for  children 
under  ten  years  of  age  the  rate  of  fare  shall  be  three  cents  for 
one  child  and  five  cents  for  two  children,  and  infants  under 
three  years  of  age  free.  Except  where  cars  or  carriages  shall 
be  chartered  at  a  special  price,  which  fare  shall  entitle  each 
passenger,  upon  demand  made  at  the  time  of  payment  of 
fare,  to  one  transfer  at  established  points  of  transfer  to  any 
connecting  or  cross  line  of  said  railway  company  for  passage 
within  said  city,  and  convenient  points  of  transfer  ^all  be 


596         SUPREME  COURT  OF  WISCONSIN.      [Mat 


Milwaukee  E.  R.  ft  L.  Co.  y.  Railroad  Commission,  153  Wis.  592. 


maintained  and  such  additional  points  of  transfer  estab- 
lished as  will  carry  out  the  full  intent  and  purpose  of  this  or- 
dinance to  maintain  and  extend  the  transfer  system  now  in 
force  upon  the  lines  of  said  railway  company  at  the  present 
standard  of  convenience  for  the  people  of  said  ci^.  Each 
transfer  ticket  shall  be  good  only  for  the  passenger  to  whom 
it  is  issued,  and  for  a  continuous  trip  in  the  direction  specified 
upon  the  transfer  so  given,  and  upon  the  first  car  leaving  the 
transfer  intersection  after  the  time  designated  on  such  trans- 
fer. 

"Provided,  however,  that  after  the  acceptance  of  the  terms 
of  this  ordinance  the  railway  company  shall,  on  demand  made 
at  its  office  in  said  city,  or  to  the  conductors  on  its  cars  oper- 
ated on  its  lines  within  the  corporate  limits  of  said  city,  sell 
tickets  in  packages  of  twenty-five  for  one  dollar  or  six  for 
twenty-five  cents,  each  of  which  tickets  shall  entitle  the  holder 
thereof  to  use  the  same  upon  the  cars  of  said  railway  company 
only  between  the  hours  of  6 :30  o'clock  and  8  o'clock  in  the 
morning  and  between  the  hours  of  6  o'clock  and  7  o'clock,  cen- 
tral standard  time,  in  the  afternoon  of  each  day  until  Janu- 
ary 1,  1905,  and  shall  also  entitle  the  holder  to  the  same 
privileges  as  are  or  may  be  accorded  to  passengers  paying  a 
cash  fare  of  five  cents ;  and  the  said  railway  company  shall, 
from  and  after  January  1,  1905,  continue  the  sale  of  tickets 
in  packages  at  the  price  aforesaid  until  December  31,  1934, 
each  to  be  good  at  all  hours  of  the  day,  with  same  privileges 
as  are  or  may  be  accorded  to  passengers  paying  a  single  cash 
fare  of  five  cents." 

Of  the  various  ordinances  granting  franchises,  one,  that  of 
March  26,  1866,  granted  to  the  Milwaukee  City  Railway 
Company,  one  of  the  plaintiff's  predecessors,  provided  that 
the  rate  of  fare  should  not  exceed  six  cents,  including  the  gov- 
ernment tax. 

All  other  franchises,  including  those  granted  to  Van  Valken- 
burg  et  al.  and  Tesch  et  al.,  included  a  provision  that  the  rate 
of  fare  "shall  not  exceed  five  cents"  except  for  chartered  cars, 
etc. 

The  various  street  railway  companies  were  all  acquired  by 
the  Milwaukee  Street  Railway  Company,  and  on  foreclosure 
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of  its  mortgage  passed  to  the  plaintiff  in  January,  1896. 
From  that  time  on  all  these  companies  were  operated  by  the 
plaintiff,  and  the  complaint  alleges  that  prior  to  1900  the 
plaintiff  was  entitled  to  charge  and  did  charge  a  cash  fare  of 
five  cents  to  each  passenger  and  was  not  obliged  to  furnish 
any  transfers  whatever. 

The  plaintiff  or  its  predecessors  accepted  the  various  fran- 
chises granted  to  them  respectively  and  fulfilled  the  terms 
thereof,  and  in  compliance  with  the  terms  of  the  1900  ordi- 
nance the  plaintiff,  instead  of  charging  merely  a  cash  fare  of 
five  cents  as  it  theretofore  had  done,  sold  tickets  at  the  rates 
prescribed  in  the  ordinance  and  granted  universal  transfer 
privileges. 

In  November,  1906,  the  city  of  Milwaukee  filed  a  com- 
plaint with  the  defendant  Railroad  Commission  for  a  reduc- 
tion of  the  rates  of  fare  and  filed  a  second  similar  complaint 
on  May  13,  1908.  In  proceedings  held  on  these  complaints 
the  Railroad  Commission,  on  August  23,  1912,  entered  the 
order  involved  in  this  case.  This  order  did  not  interfere 
with  the  cash  fare,  but  provided  that  the  company  should  dis- 
continue its  ticket  rate  of  twenty-five  for  one  dollar  (the  rate 
prescribed  by  the  1900  ordinance)  and  should  sell  tickets  in 
packages  of  thirteen  for  fifty  cents,  which  tickets  were  or- 
dered to  be  accepted  in  payment  of  fare. 

Thereupon  the  plaintiff  instituted  this  action  to  vacate  and 
set  aside  this  order  and  enjoin  the  execution,  performance^ 
and  enforcement  thereof,  and  also  prayed  for  a  temporary 
injunction. 

For  the  appellant  there  was  a  brief  by  Miller,  Mack  & 
Fair  child,  attorneys;  a  separate  brief  signed  by  StdUvan  & 
Cromwell,  William  J.  Curtis,  and  Henry  H.  Pierce,  of  coun- 
sel; and  oral  argument  by  Mr.  Curtis,  Mr.  Oeo.  P.  Miller^ 
Mr.  Edwin  C.  Mack,  and  Mr.  Pierce.  They  contended, 
irder  alia: 

L  The  city  ordinances  created  contracts  with  reference  to 
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the  rate  of  fare  which  are  property,  and  are  protected  by  the 
proYisions  of  the  constitutions  of  the  United  States  and  of 
this  state  prohibiting  the  impairment  of  contracts  and  the 
taking  of  property  without  compensation.  WaUa  Walla  v. 
WaMa  Walla  W.  Co.  172  U.  S.  1,  9, 19  Sup.  Ct  77;  Citi/  B. 
Co.  V.  Citizens^  B.  Co.  166  TJ.  S.  567,  563,  564,  567,  568, 
17  Sup.  Ot  663 ;  Detroit  v.  Detroit  Citizens'  8t.  B.  Co.  184 
U.  S.  368,  382,  383,  389,  396-398,  22  Sup.  Ct.  410;  Cleve- 
land  V.  Cleveland  City  B.  Co.  194  U.  S.  517,  633-536,  24 
Sup.  Ct  756 ;  Cleveland  v.  Cleveland  E.  B.  Co.  201  U.  S. 
529,  641,  26  Sup.  Ct.  613 ;  Minneapolis  v.  Mimieapolis  St. 
B.  Co.  215  TJ.  S.  417,  436,  437,  30  Sup.  Ct.  118 ;  Home  T. 
&  T.  Co.  V.  Los  Angeles,  211  U.  S.  265,  29  Sup.  Ct  50; 
Linden  L.  Co.  v.  Milwaukee  E.  B.  &  L.  Co.  107  Wis.  493,  83 
N.  W.  851. 

n.  The  Commission's  order  Yiolates  the  franchises  pro- 
Yiding  for  the  rate  of  fare,  (a)  The  proYision  that  the  rail- 
ways might  charge  a  cash  fare  of  "not  to  exceed  fiYe  cents" 
gaYe  the  railways  a  contract  right  to  charge  a  fiYe^ent  fare. 
Detroit  v.  Detroit  Citizens'  8t.  B.  Co.  184  U.  S.  368,  22 
Sup.  Ct  410 ;  Minneapolis  v.  Minneapolis  8t.  B.  Co.  215  U. 
S.  417,  30  Sup.  Ct.  118.  (b)  The  Commission's  order  af- 
fects only  the  price  of  tickets  and  that  is  fixed  by  the  "1900 
franchise"  beyond  question. 

m.  The  legislature  had  no  power  against  the  will  of  the 
company  to  change  the  terms  of  the  franchises  fixing  the  rate 
of  fare.  Sec  1,  art  XI,  Const.,  plainly  has  reference  only 
to  the  formation  of  corporations.  The  grant  of  a  franchise 
under  sec.  1862,  Stats.,  is  not  a  right  that  comes  to  a  cor- 
poration as  part  of  its  formation,  but  it  is  a  separate  subse- 
quent grant  made  by  the  municipality.  It  is  not  a  corporate 
power  or  priYilege  even  under  sub.  7  of  sea  31,  art  TV, 
Linden  L.  Co.  v.  Milwaukee  E.  B.  <£  L.  Co.  107  Wis.  493,  83 
N.  W.  851.  The  distinction  is  clear  between  franchises 
which  attach  to  a  corporation  as  part  of  its  incorporation  or 
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corporate  charter  and  other  franchises  or  governmental  privi- 
leges. The  latter,  like  any  other  property  owned  by  a  cor- 
poration, are  not  subject  to  a  reserve  power  attached  to  the 
incorporation  or  formation  of  the  company.  Galumet  S.  Go. 
V.  Chilton,  148  Wis.  334,  3Y0,  136  K  W.  131 ;  In  re  South- 
ern Wis.  P.  Co.  140  Wis.  246,  122  K  W.  801 ;  Peopk  v. 
O'Brien,  111  N.  Y.  1,  44,  46-52,  18  K  E.  692,  YOO,  Y03  j 
Shaneateles  W.  W.  Co.  v.  Shcmeateles,  161  K  Y.  164,  56  K 
E.  662 ;  Memphis  £  L.  B.  B.  Co.  v.  Bailroad  Comm'rs,  112  U. 
S.  609,  619,  6  Sup.  Ct  599 ;  Lovisville  v.  Cumberland  T.  & 
T.  Co.  224  U.  S.  649,  661,  32  Sup.  Ct  6Y2 ;  Omaha  W.  Co. 
V.  Omaha,  147  Fed.  1 ;  Denver  v.  New  York  T.  Co.  187  Eed. 
890;  Los  Angeles  v.  Los  Angeles  C.  W.  Co.  177  TJ.  S.  668, 
673,  20  Sup.  Ct.  736. 

For  the  respondent  there  were  briefs  and  oral  argument  by 
the  Attorney  General  and  Walter  Drew,  deputy  attorney  gen- 
eral ;  by  Lester  C.  Manson,  special  counsel ;  and  by  Daniel  W. 
Hoan,  city  attorney  of  Milwaukee,  and  Max  Schoetz,  Jr.,  of 
counsel.     They  argued,  among  other  things : 

I.  The  power  to  regulate  in  the  public  interest  the  tolls  or 
rates  of  charge  of  one  engaged  in  a  public  service  is  a  police 
power  inherent  in  the  sovereignty  of  the  state.  AWy  Oen. 
V.  Bailroad  Cos.  36  Wis.  425,  689,  690;  Madison,  W.  <£  M. 
P.  Co.  V.  Beynolds,  3  Wis.  287 ;  Whiting  v.  8.  &  F.  du  L.  B. 
Co.  25  Wis.  167;  Mvam  v.  Illinois,  94  TJ.  S.  113;  Granger 
Cases,  94  U.  S.  155,  164,  179-181;  Wabash,  St.  L.  &  P.  B. 
Co.  V.  Illinois,  118  U.  S.  567,  7  Sup.  Ct.  4;  Buggies  v.  Illi- 
nois, 108  U.  S.  626,  631,  2  Sup.  Ct.  832 ;  Bailroad  Commis- 
sion Cases,  116  TJ.  S.  307,  326,  6  Sup.  Ct  334,  348,  349, 
388,  391,  1191 ;  Chicago  <fe  0.  T.  B.  Co.  v.  Wellmmi,  143  TJ. 
S.  339,  344,  12  Sup.  Ct  400 ;  Beagan  v.  Farmers!'  L.  &  T. 
Co.  154  TJ.  S.  362,  14  Sup.  Ct  1047 ;  Smyth  v.  Ames,  169 
TJ.  S.  466,  626 ;  Cotting  v.  Kansas  City  8.  Y.  Co.  183  TJ.  S. 
79;  84,  85,  22  Sup.  Ct.  30 ;  LotdsviUe  &  N.  B.  Co.  v.  Ken- 
tucky, 183  TJ.  S.  603,  616,  617,  22  Sup.  Ct  96 ;  Home  T.  & 
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T.  Co.  V.  Los  Angeles,  211  U.  S.  265,  271,  273,  29  Sup.  Ot 
50;  atate  ex  rel  Wis.  T.  Co.  v.  Sheboygan,  111  Wis.  23,  38, 
86  N.  W.  657 ;  Madison  v.  Madison  O.  &  E.  Co.  129  Wis. 
249,  264,  108  N.  W.  66 ;  Minneapolis,  St.  P.  &  8.  S.  M.  R. 
Co.  V.  Railroad  Comm.  136  Wis.  146,  157,  159,  160,  116 
N,  W.  905 ;  State  ex  rel  Kenosha  O.  &  E.  Co.  v.  Kenosha  E. 
R.  Co.  145  Wis.  337,  846,  129  N.  W.  600 ;  La  Crosse  v.  La 
Crosse  O.  <&  E.  Co.  145  Wis.  408,  426,  130  N.  W.  630; 
Manitowoc  v.  Ma/nitowoc  &  N.  T.  Co.  145  Wis.  13,  19,  20, 
129  N.  W.  925 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Railroad  Comm. 
162  Wis.  654,  140  N.  W.  296.  There  is  no  exception  in 
favor  of  a  street  railway.  State  ex  rel.  Att'y  Gen.  v.  Madi- 
son St.  R.  Co.  72  Wis.  612,  620,  40  N.  W.  487 ;  EobaH  v. 
Milwaukee  City  R.  Co.  27  Wis.  194,  199,  200;  FayeltevUle 
St.  R.  Co.  V.  A.  &  R.  R.  Co.  142  N.  0.  423,  65  S.  E.  345,  9 
Am.  &  Eng.  Ann.  Gas.  683 ;  Comm.  v.  L  C.  St.  R.  Co.  187 
}f.fiSB.  436,  73  N.  E.  530,  2  Am.  &  Eng.  Ann.  Gas.  419. 

II.  This  sovereign  power  of  regulation  is  one  which  be- 
longs exclusively  to  and  can  be  exercised  only  by  the  legis- 
lature. Madison  v.  Madison  O.  <i  E.  Co,  129  Wis.  249,  267, 
108  N.  W.  66 ;  Express  Cases,  117  XJ.  S.  1,  29,  6  Sup.  Ct 
542,  628,  1190;  Interstate  Comm.  Comm.  v.  C,  N.  0.  £  T. 
P.  R.  Co.  167  U.  S.  479,  605,  17  Sup.  Gt  896.  There  is 
no  departure  from  this  principle  of  law,  which  makes  the  ex- 
ercise of  the  state  power  of  regulation  exclusively  a  legislative 
function,  in  cL  362,  Laws  of  1905,  authorizing  the  Railroad 
Commission  to  ascertain  and  declare  the  lawful  rate.  Chi- 
cago &  N.  W.  R.  Co.  V.  Dey,  36  Fed.  866,  874,  875 ;  Reagan 
V.  Farmers'  L.  &  T.  Co.  164  U.  S.  362,  393,  394, 14  Sup.  Ct 
1047;  Minneapolis,  St.  P.  &  S.  S,  M.  R.  Co.  v.  Railroad 
Comm.  136  Wis.  146,  161,  163,  164,  116  N.  W.  906 ;  StaU 
ex  rel.  Kenosha  0.  &  E.  Co.  v.  Kenosha  E.  R,  Co.  145  Wis. 
337,  346-348,  129  N.  W.  600. 

III.  The  city  of  Milwaukee  was  not  authorized  to  abn^te 
by  ordinance  or  contract  the  sovereign  power  of  the  state  to 
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regulate  appellant's  rates.  It  had  no  general  power  as  a 
municipality  to  make  a  contract  in  its  business  or  proprietary 
capacity  fixing  appellant's  rates  of  fare.  It  had  no  general 
power^  by  delegation  from  the  legislature  in  the  exercise  of 
state  agency  authority,  to  regulate  appellant's  fares  and  so 
confer  the  rights  claimed  by  appellant  by  surrender  of  such 
power.  Sec.  1862,  Stats.,  expressly  empowered  the  city  to 
grant  appellant  only  the  use  of  its  streets  ^^upon  such  terms 
as  the  proper  authorities  shall  determine."  In  granting  such 
a  privilege  of  street  user  the  municipality  acts  as  agent  of  the 
state.  It  is  a  franchise  grant  by  the  state  acting  through  the 
municipality.  State  ex  rel.  Att'y  Oen.  v.  Madison  8t.  B,  Co. 
72  Wis.  612,  619,  620,  40  N.  W.  48Y ;  Wright  v.  Milwaukee 
E.  R.  &  L.  Co.  95  Wis.  29,  36,  69  N.  W.  791 ;  Manitowoc  v. 
Manitowoc  &  N.  T.  Co.  146  Wis.  13,  27,  129  N.  W.  926. 
The  act  of  a  municipal  council  in  passing  a  franchise  ordi- 
nance conferring  upon  a  street  railway  company  the  right  of 
street  user  is  legislative  in  character,  and  such  ordinances  only 
cover,  and  could  only  cover,  such  rights  as  the  common  council 
had  power  to  grant  Lange  v.  La  Crosse  d  E.  R.  Co.  118  Wis. 
668,  562,  96  N.  W.  962 ;  State  ex  rel.  Kenosha  0.  <£  E.  Co.  v. 
Kenosha  E.  R.  Co.  146  Wis.  337,  129  N.  W.  600.  Such 
grants  must  be  strictly  construed  in  the  interests  of  the  public 
and  of  the  preservation  of  the  powers  of  government.  Buggies 
V.  Illinois,  108  U.  S.  626,  2  Sup.  Ct.  %Z2  \  Railroad  Commis- 
sion Cases,  116  U.  S.  307,  6  Sup.  Ot  334,  348,  349,  388, 
391, 1191 ;  Home  T.  i&  T.  Co.  v.  Los  Angeles,  211 TJ.  S.  266, 29 
Sup.  Ct  50;  Georgia  B.  £  B.  Co.  v.  Smith,  128  U.  S.  174, 
9  Sup.  Ct  47 ;  Stone  v.  Farmers'  L.  &  T.  Co.  116  TJ.  S.  307, 
6  Sup.  Ct  334,  388, 1191\  FreepoH  W.  Co.  v.  Freeport,  180 
U.  S.  587,  21  Sup.  Ct  493 ;  Danville  W.  Co.  v.  Dcmville,  180 
TJ.  S.  619,  21  Sup.  Ct  506 ;  Bogers  Park  W.  Co.  v.  Fergus, 
180  U.  S.  624,  21  Sup.  Ct  490;  NoHhem  Pac.  B.  Co.  v. 
Minnesota,  208  TJ.  S.  683,  28  Sup.  Ct.  341 ;  KnoxviOe  W. 
Co.  V.  Knoxville,  189  TJ.  S.  434,  23  Sup.  Ct  631.     The 
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power  of  the  city  to  impose  "terms''  camiot  be  construed  to 
enkrge  the  power  conferred  upon  the  city  so  as  to  include  the 
different  and  distinct  power  to  grant  to  appellant  the  addi- 
tional privilege  of  charging  unreasonable  and  imlawf ul  rates 
or  to  grant  it  immunity  from  governmental  control  and  thus 
make  the  city's  grcmt  with  terms  greater  than  an  uncondi- 
tional grant  without  terms.  Immunity  from  governmental 
control  of  the  rates  of  a  public  service  company  can  only  be 
by  positive  and  express  grant  of  the  legislature. 

IV.  The  provisions  of  the  franchise  ordinance  relating  to 
rates  of  fare  are  mere  limitations  upon  the  company's  right 
to  charge,  and  do  not  confer  on  the  company  an  irrevocable 
grant  or  binding  contract  ri^t  to  charge  the  rates  of  fare 
named. 

V.  The  legislature  has  power  to  regulate  appellant's  rates 
of  fare  as  a  valid  exercise  of  the  power  reserved  to  it  under 
sec.  1,  art  XI,  Const  Madison,  W.  &  M,  P.  Co.  v.  Rey- 
nolds, 3  Wis.  287,  296;  Pratt  v.  Brown,  3  Wis.  603,  611, 
615,  616 ;  Nazro  v.  Merchants'  Mut.  Ins.  Co.  14  Wis.  295, 
299,  300 ;  Kenosha,  B.  &  B.  I.  B.  Co.  v.  Marsh,  17  Wis.  13, 
17 ;  Whiting  v.  8.  £  F.  du  L.  B.  Co.  25  Wis.  167,  198 ;  Pick 
V.  Bubicon  H.  Co.  27  Wis.  433,  440 ;  State  v.  Milwaukee  0. 
L.  Co.  29  Wis.  454,  461 ;  Chapvn  v.  Crusen,  31  Wis.  209, 
215;  West  Wis.  B.  Co.  v.  Trempealeau  Co.  35  Wis.  257, 
270,  271 ;  AWy  Oen.  v.  Bailroad  Cos.  35  Wis.  425,  569-574, 
576,  579 ;  State  ex  ret  Cream  City  B.  Co.  v.  Hilbert,  72  Wis. 
184,  192,  194,  195;  Ashland  v.  Wheeler,  88  Wis.  607,  616, 
60  N.  W.  818 ;  State  v.  Bailway  Cos.  128  Wis.  449,  505,  108 
N".  W.  594;  Manitowoc  v.  Manitowoc  &  N.  T.  Co.  145  Wis. 
13,  28,  29,  129  N.  W.  925;  La  Crosse  v.  La  Crosse  O.  &  E. 
Co.  145  Wis.  408,  415,  417,  130  N.  W.  530 ;  Tomlinson  v. 
Jessup,  16  Wall.  454;  Sinking  Fund  Cases,  99  U.  S.  700, 
730;  Close  v.  Qlenwood  Cemetery,  107  U.  S.  466,  477,  2 
Sup.  Ct  267;  Shields  v.  Ohio,  95  U.  S.  319,  324;  Spring 
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Talley  W.  W.  Co.  v.  Schottler,  110  U.  S.  347,  353,  356,  4 
Sup.  Ct  48 ;  Hamilton  O.  L.  <&  C.  Co.  v.  Hamilton,  146  U. 
S.  258,  270,  13  Sup.  Ct  90;  Northern  Cent.  R.  Co.  v.  Mary- 
land, 187  U.  S.  258,  268,  269,  23  Sup.  Ot  62 ;  Stanislo/us  Co. 
V.  San  Joaquin  &  K.  R.  C.  &  I.  Co.  192  XJ.  S.  201,  211-213, 
24  Sup.  Ct,  241 ;  Fair  Haven  &  W.  B.  Co.  v.  New  Haven, 
203  U.  S.  379,  388-390,  27  Sup.  Ct  74;  Caider  v.  Michigan, 
218  U.  S.  691,  600,  31  Sup.  Ct  122 ;  Matthews  v.  Corpora- 
tion Comm'rs,  97  Fed.  400,  404. 

VL  The  regulation  of  appellant's  rates  of  fare  is  not  a 
taking  of  its  property  within  the  inhibitory  provisions  of 
state  or  federal  constitutions  or  within  the  recognized  limi- 
tation upon  the  reserved  power.  The  exercise  of  such  inher- 
ent authority  or  power  reserved  is  an  act  strictly  in  accord- 
ance with  the  contract  and  not  an  impairment  of  it,  or  a  tak- 
ing of  property. 

WiN8ix>w,  C.  J.  We  are  much  indebted  to  counsel  for 
the  illuminating  briefs  and  able  oral  arguments  with  which 
we  have  been  favored  by  both  sides  in  this  case.  It  is  but 
just  to  say  that  our  labors  have  been  much  lightened  thereby. 

The  case,  however,  is  not  in  itself  complicated  or  difficult 
of  statement  There  is  in  fact  but  a  single  question,  and 
that  is  whether  the  ordinances  referred  to  in  the  statement  of 
facts,  so  far  as  they  specify  the  rates  of  fare  which  may  be 
charged,  constitute  contracts  which  are  protected  by  the  state 
and  federal  constitutions  from  impairment 

On  the  part  of  the  appellant  the  familiar  principle  is  relied 
on  that  where  municipal  authorities,  acting  under  clear  and 
unmistakable  legislative  authority  so  to  do,  have  granted  the 
use  of  streets  to  a  public  utility  corporation  for  the  purpose 
of  serving  the  people,  and  the  grant  has  been  accepted  by  the 
utility  and  performance  entered  upon,  a  contract  has  been 
created  between  the  public  and  the  corporation,  which  cannot 
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be  impaired  by  subsequent  legislation.  Walla  WaMav.  WcUla 
Walla  W.  Co.  172  U.  S.  1,  19  Sup.  Ct.  77;  Wnght  v.  Mil- 
waukee E.  B.  &  L.  Co.  95  Wis.  29,  69  N.  W.  791.  We  do 
not  understand  that  it  is  seriously  questioned  by  the  respond- 
ent in  the  present  case  that  so  far  as  the  use  of  the  streets  is 
concerned  the  grants  contained  in  the  ordinances  before  us 
became  contracts  which,  when  accepted  and  acted  upon,  could 
not  be  subsequently  impaired  by  legislation.  The  primary 
contention  of  the  respondent  is,  however,  that  so  far  as  the 
rates  of  fare  are  concerned  the  legislature  has  not  given  to 
municipal  authorities  the  power  to  hamper  future  legislative 
action  in  any  way,  and  that  the  ordinances  in  question,  when 
fairly  construed,  do  not  attempt  to  do  so. 

This  contention  involves  primarily  careful  consideration 
and  construction  of  the  language  of  the  statute  under  which 
the  city  acted  in  passing  the  ordinances  in  question. 

The  statute  in  question  now  appears  as  sec  1862,  Stats. 
1911,  and  provides  that  any  municipal  corporation  or  county 
may  grant  to  a  street  railway  corporation,  or  to  any  person 
who  has  the  right  to  construct,  maintain,  and  operate  street 
railways,  "upon  such  terms  as  the  proper  authorities  shall  de- 
termine," the  use  of  streets,  bridges,  and  parkways  for  the 
purpose  of  laying  tracks  for  street  railway  purposes,  the  cars 
to  be  propelled  by  animals  or  such  other  power  as  may  be 
agreed  upon.  The  section  further  provides  that  every  such 
road  shall  be  constructed  on  the  most  approved  plan  and  be 
subject  to  "such  reasonable  rules  and  regulations  and  the 
payment  of  such  license  fees"  as  the  municipal  authorities 
may  from  time  to  time  prescribe.  This  section  first  appeared 
in  substance  upon  the  statute  books  of  the  state  as  ch.  313  of 
the  Laws  of  1860.  So  far  as  the  questions  involved  in  this 
case  are  concerned  there  has  been  no  substantial  change  in  the 
language  or  legal  effect  of  the  statute  since  its  enactment  in 
1860.     In  the  original  act  the  grant  of  the  use  of  Uie  streets 
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was  authorized  to  be  made  ^Spon  such  terms  and  conditions" 
as  the  common  council  might  impose.  In  the  revision  of 
1878,  however,  the  act  of  1860  was  condensed  into  one  section 
(sec  1862),  and  in  the  process  of  condensation  the  word 
"conditions"  was  dropped  out  as  surplusage,  which  it  plainly 
was. 

The  various  ordinances,  prior  to  the  ordinance  of  1900, 
provided  that  the  rate  of  fare  "shall  not  exceed  five  cents," 
except  for  chartered  cars,  etc  The  ordinance  of  1900 
changed  this  language  somewhat  and  provided  that  the  rate 
of  fare  "shall  be  not  to  exceed  five  cents  for  a  single  fare,  ex- 
cept for  children  under  ten  years  of  age  the  rate  of  fare  shall 
be  three  cents  for  one  child  and  five  cents  for  two  children, 
and  infants  under  three  years  of  age  free."  The  last  named 
ordinance  also  made  elaborate  provision  for  transfers  and  pro- 
vided that  the  company  "shall"  sell  tickets  in  packages  of 
twenty-five  for  one  dollar,  etc,  as  will  more  fully  appear  by 
examination  of  sec.  6  of  the  ordinance,  which  is  printed  in 
full  in  the  statement  of  facts.  Some  contention  is  made  by 
the  appellant  to  the  effect  that  the  difference  in  language  be- 
tween the  earlier  ordinances,  which  provide  that  the  fare  "shall 
not  exceed  five  cents,"  and  the  ordinance  of  1900,  which  pro- 
vides that  the  fare  "shall  be  not  to  exceed  five  cents,"  is  in- 
dicative of  a  purpose  in  1900  to  make  a  fixed  rate  instead  of 
placing  a  limitation  upon  the  rate,  but  we  do  not  regard  the 
change  in  language  as  of  any  substantial  significance.  The 
two  phrases  seem  to  us  as  indicating  the  same  essential  pur- 
pose. 

In  construing  the  meaning  of  the  statute  in  question,  cer- 
tain fundamental  considerations  must  be  kept  clearly  in  mind 
if  we  would  reach  correct  and  just  conclusions,  and  some  of 
the  more  important  of  these  considerations  will  first  be 
stated. 

The  power  to  fix  rates  and  tolls  to  be  charged  by  public 
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utilities  is  one  of  the  attributes  of  sovereignty.  With  us  this 
great  power  is  vested  in  the  l^islature,  and  when  the  legisla- 
ture speaks  upon  the  subject  its  voice  is  controlling  and  su- 
preme, unless  indeed  some  constitutional  guaranty  is  invaded. 
Madison  v.  Madison  0.  <&  E.  Co.  129  Wis,  249,  108  N.  W. 
66.  A  century  ago  this  great  power  was  of  little  practical 
importance,  and  very  seldom  used.  The  public  utility  as  we 
know  it  had  not  yet  come.  Life  was  comparatively  simple, 
individual  wants  few,  and  individual  resources  generally  suf- 
ficient to  provide  for  them.  The  ordinary  citizen  knew  little 
about  gas  and  less  about  electricity,  which  he  regarded  as 
nothing  more  than  a  supernatural  and  remorseless  destroying 
force.  He  drove  his  own  horse,  if  fortunate  enough  to  own 
one,  drank  water  from  his  own  well,  had  no  telephone,  sent  no 
telegrams,  used  no  railroad,  sent  no  express  packages,  and  was 
dependent  upon  no  public  utility,  either  for  the  necessities  or 
the  luxuries  of  life.  No  such  life  is  possible  today,  however. 
The  progress  of  science  and  invention,  combined  with  the 
tremendous  growth  of  congested  urban  areas,  has  made  the 
great  mass  of  the  people  absolutely  dependent  upon  the  great 
public  utilities  of  the  time.  Modem  business  and  modem 
life  could  not  go  on  without  them.  The  urban  citizen  of  to- 
day goes  to  his  business  upon  the  street  railway  and  transacts 
it  with  the  aid  of  the  telegraph,  the  telephone,  the  express 
company,  and  the  commercial  railway.  The  gas  and  electric 
companies  light  his  home,  cook  his  meals,  furnish  him  power 
for  domestic  operations,  and  sometimes  even  furnish  hiTii 
heat ;  while  water  companies  provide  him  with  water  and  tele- 
phone companies  afford  him  opportunity  at  any  moment  for 
conversation  with  friends  either  at  home  or  in  distant  cities. 
We  must  catalogue  our  public  utilities  and  try  to  imagine 
how  we  would  get  along  without  them  if  we  would  realize 
our  dependence  upon  them.  Only  by  so  doing  can  we  appre- 
ciate the  supreme  importance  of  the  rate-making  power  and 


31]  JANUARY  TERM,  1913.  607 

Milwaukee  B.  R.  ft  If.  Co.  t.  Railroad  Commission,  153  Wis.  592. 

the  necessity  of  keeping  that  power  intact  in  the  hands  of  the 
legislature.  If  it  be  not  so  kept  the  opportunities  for  abuse 
are  numerous.  Clearly  the  legislature  should  not  part  with 
the  power,  even  for  a  limited  time,  except  upon  the  most 
potent  and  convincing  considerations. 

No  presumption  can  be  indulged  that  it  has  parted  with 
the  power,  nor  will  doubtful  words  be  construed  as  having 
that  effect  He  who  asserts  that  the  state  has  surrendered 
any  part  of  its  sovereign  power  even  temporarily  in  his  favor 
must  prove  the  fact  by  the  most  convincing  evidence.  The 
presumptions,  if  any  there  be,  must  run  the  other  way.  If  it 
were  to  be  admitted  for  the  purposes  of  the  argument  that 
the  legislature  could  by  express  language  authorize  munici- 
pal authorities  to  make  contracts  with  public  utilities  fixing 
rates  which  should  exist  for  definite  periods  in  the  future  and 
be  beyond  legislative  control  during  those  periods  (a  proposi- 
tion concerning  which  we  intimate  no  opinion),  the  question 
here  is  whether  such  express  language  is  to  be  found  in 
sec.  1862. 

The  section  does  not  contain  the  word  "contract,"  nor  any 
words  of  similar  import,  except  that  the  provision  relating  to 
the  motive  power  provides  that  the  cars  shall  be  propelled 
by  animals,  or  "such  other  power  as  shall  be  agreed  on."  The 
word  "grant"  is,  of  course,  a  contract  word,  but  the  grant  sim- 
ply covers  the  right  to  the  use  of  the  streets ;  nothiiig  else  is 
specifically  authorized  to  be  "granted."  This  grant  is  to  be 
upon  "terms."  Not  such  terms  as  may  be  agreed  on  (as  in 
the  case  of  the  motive  power),  but  such  terms  as  the  munici- 
pal authorities  "shall  determine."  Here  clearly  is  language 
appropriate  to  the  exercise  of  power  by  the  municipal  au- 
thorities, rather  than  to  the  making  of  a  contract ;  to  the  im- 
position of  commands  by  a  superior  power  rather  than  to  the 
reaching  of  a  result  by  negotiation  and  agreement  between 
equala. 
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Assuming  that  under  this  language  a  city  might  make  a 
oontract  with  a  public  utility,  fixing  rates  or  tolls  for  a  defi- 
nite period,  which  would  bind  the  city  itself  and  prevait  any 
change  of  rates  by  the  city  authorities  during  the  contract 
period,  the  question  still  remains  whether  the  section  can  be 
construed  as  giving  the  city  authorities  any  power  to  bargain 
away  the  sovereign  right  of  the  state  to  regulate  fares  and 
tolls  and  lower  them,  if  found  to  be  excessive. 

If  this  question  were  a  new  one  in  this  state  we  should 
entertain  no  doubt  that  it  should  be  answered  in  the  negative, 
but  we  do  not  regard  it  as  new. 

In  the  case  of  Manitowoc  v.  Manitowoc  &  N.  T.  Co.  145 
Wis.  13,  129  N.  W.  925,  the  question  of  the  proper  construc- 
tion of  sec  1863,  Stats.,  with  regard  to  the  extension  of 
street  railways  into  adjoining  towns  and  through  other  cities, 
so  as  to  constitute  interurban  lines,  was  before  the  court 
In  that  case  the  city  of  Manitowoc  had  by  ordinance,  passed 
in  November,  1902,  fixed  the  fare  to  be  charged  between  the 
cities  of  Manitowoc  and  Two  Rivers  at  ten  cents,  and  the  or^ 
dinance  had  been  accepted  by  the  interurban  company,  the 
track  laid,  and  the  line  operated  until  May  1, 1909,  when  the 
company  raised  the  fare  to  fifteen  cents,  and  the  city  brou^t 
its  action  in  equity  to  compel  the  interurban  company  to  abide 
by  its  contract  and  carry  all  passengers  at  the  contract  rate. 
It  was  strenuously  urged  in  that  case  that  the  ordinance  and 
acceptance  formed  a  contract  between  the  state  and  the  com- 
pany, which  could  not  be  impaired  by  the  legislature  itself, 
while  it  was  contended  on  the  other  side  that  the  Railroad 
Commission  Act  had  already  amended  and  superseded  the  or- 
dinance. This  contention  brought  the  question  of  the  power 
of  the  legislature  squarely  into  the  case,  and  made  it  not  only 
proper  but  really  necessary  to  determine  whether  by  the  pas- 
sage and  acceptance  of  the  ordinance  the  power  of  the  state 
to  regulate  fares  had  been  suspended.  Upon  these  conten- 
tions it  was  held  that  while  the  ordinance  and  its  acceptance 
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constituted  a  contract  which  bound  the  interurban  company 
to  carry  passengers  at  the  ten-cent  rate  in  the  absence  of  leg- 
islative action,  still  the  power  of  the  legislature  to  regulate 
rates  had  not  been  in  any  way  impaired  by  the  action  of  the 
city  and  the  company.  In  this  connection  this  court  then 
said: 

"No  specific  authority  having  been  conferred  on  the  city 
to  enter  into  the  contract  in  question,  the  right  of  the  state  to 
interfere  whenever  the  public  weal  demanded  was  not  abro- 
gated. The  contract  remained  valid  between  the  parties  to 
it  until  such  time  as  the  state  saw  fit  to  exercise  its  para- 
mount authority,  and  no  longer.  To  this  extent,  and  to  this 
extent  only,  is  ^e  contract  before  us  a  valid  subsisting  obliga- 
tion. It  would  be  unreasonable  to  hold  that  by  enacting 
sec.  1862,  Stats.  (1898),  or  sec  1863,  Stats.  (Supp.  1906: 
Laws  of  1901,  ch.  425),  the  state  intended  to  surrender  its 
governmental  power  of  fixing  rates.  That  power  was  only 
suspended  until  such  time  as  the  state  saw  fit  to  act." 

If  it  be  said  that  sec  1863  was  in  question  in  that  case  in- 
stead of  sec.  1862,  and  hence  that  the  language  cannot  be 
considered  as  decisive,  the  answer  is  that  so  far  as  the  ques- 
tion here  presented  is  concerned  the  provisions  of  the  two 
sections  are  practically  identical  Sec.  1862  authorizes  the 
mimicipal  authorities  to  "grant"  the  use  of  streets  "upon  such 
terms"  as  they  shall  determine,  and  sec  1863  authorizes  "con- 
sent" to  the  use  of  streets  "upon  such  terms"  and  subject  to 
such  rules  and  r^ulations  and  the  "payment  of  such  license 
fees  as  the  council  or  board  may  from  time  to  time  prescribe." 
We  are  of  opinion,  therefore,  that  the  holding  in  the  Mamto- 
woe  Case,  to  the  eflFect  that  neither  section  indicated  any  legis- 
lative intention  of  surrendering  the  sovereign  power  of  the 
state  to  regulate  fares,  was  entirely  correct  and  was  advisedly 
made. 

The  appellant  places  great  reliance  upon  the  cases  of  De- 
troit V.  Detroit  Citizeruf  8t.  R.  Co.  184  U.  S.  868,  22  Sup. 
Ot.  410;  Cleveland  v.  Cleveland  City  R.  Co.  194  TJ.  S.  517, 
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24  Sup.  Ct  766 ;  and  MirmeapoUs  v.  Minneapolis  8L  B.  Co. 
216  U.  S.  417,  30  Sup.  Ct  118.  In  none  of  these  cases,  how- 
ever, was  the  question  here  presented  before  the  court  Those 
cases  were  all  actions  between  the  cit7  and  a  street  railway 
company  operating  under  a  city  ordinance,  passed  under  1^ 
islative  authority,  fixing  the  rates  of  fare  to  be  charged,  which 
ordinance  had  been  accepted  by  the  company,  and  in  each  of 
them  the  city  had  endeavored  to  lower  the  rates  of  fare  by 
subsequently  enacted  ordinances.  In  each  case  it  was  held 
that  the  ordinance  and  its  acceptance  constituted  a  contract 
between  the  city  and  the  company  which  was  binding  on  both 
parties  during  its  term,  and  hence  that  the  subsequent  ordi- 
nance attempting  to  lower  the  contract  rate  of  fare  was  an 
attempt  to  impair  the  obligations  of  a  contract,  and  void. 
This  was  practically  the  decision  of  this  court  in  the  Mani- 
towoc Case,  and  these  cases  were  there  cited.  In  no  way, 
however,  do  they  affect  the  question  whether  the  legislature  of 
the  state  has  lost  its  sovereign  power  to  fix  reasonable  rates. 

The  case  here  is  much  more  similar  in  principle  to  the 
case  of  Georgia  R.  <Sk  B.  Co.  v.  Smith,  128  U.  S.  174,  9  Sup. 
Ct  47,  where  the  legislature  in  1888  had  chartered  a  rail- 
road, and  authorized  it  to  charge  tolls  and  rates  of  fare  ^'not 
exceeding"  certain  specified  sums.  It  was  argued  on  behalf 
of  the  railroad  company  that  by  this  clause  the  railroad  was 
exempted  from  legislative  interference  with  its  rates  within 
the  designated  limits  for  all  time.  This  contention  was  how- 
ever rejected,  and  it  was  said  that  ^'to  effect  this  result  the 
exemption  must  appear  by  such  dear  and  unmistakable  lan- 
guage that  it  cannot  be  reasonably  construed  consistently  with 
the  reservation  of  the  power  [t.  e.  the  power  to  regulate  rates] 
by  the  state." 

It  is  unnecessary  to  consider  other  questions  which  were 
much  discussed  by  counsel  in  the  present  case.  If  under  sec 
1862  no  power  was  given  to  municipal  authorities  to  hamper 
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or  impair  the  sovereign  right  of  the  state  to  regulate  fares, 
then  the  ordinances  in  question  cannot,  of  course,  affect  that 
power,  whatever  may  he  their  terms.  So  far  as  the  state  is  con- 
cerned the  ordinance  constitutes  no  obstacle  to  the  exercise 
of  its  power  to  regulate  rates. 

We  reach  this  conclusion  the  more  readily  because  this 
state  has  adopted  an  eminently  just  and  wise  policy  in  deal- 
ing with  the  matter  of  rates  and  tolls.  By  the  Railroad  Com- 
mission legislation  it  has  laid  down  the  general  rule  that 
eveiy  rate  must  be  reasonable,  and  has  left  it  to  a  commission 
of  experts  to  determine,  after  full  investigation,  the  reason- 
able rate,  and  apply  it.  It  is  believed  that  this  board  passes 
on  these  questions  with  judicial  fairness  after  the  most  care- 
ful and  searching  investigation  of  the  conditions,  and  with  a 
single  eye  to  the  attainment  of  a  fair  result.  So  long  as  these 
provisions  of  law  remain  in  force  and  are  allowed  to  control 
the  situation,  all  danger  of  immature,  hasty,  or  vindictive 
changes  in  rates  is  practically  eliminated.  On  the  one  hand, 
the  citizen  is  protected  from  unreasonable  and  excessive  fares ; 
on  the  other,  the  capitalist  and  investor  is  assured  a  reason- 
able and  fair  return  upon  his  investment  No  door  is  open 
for  any  serious  injustice. 

The  view  which  is  here  taken  of  the  meaning  and  effect  of 
the  provisions  of  sec.  1862  renders  unnecessary  any  consider- 
ation of  the  question  whether  the  ordinances  in  question  are 
siibject  to  alteration  or  repeal  under  sec.  1  of  art  XI  of  the 
constitution,  which  authorizes  the  enactment  of  general  laws 
for  the  formation  of  corporations  without  banking  powers, 
and  forbids  the  creation  of  corporations  by  special  act  except 
in  certain  instances,  and  reserves  the  right  to  alter  or  repeal 
at  any  time  all  such  general  laws  or  special  acts. 

The  proposition  decided  in  this  case  is  that  sec  1862, 
Stats.,  does  not  empower  municipal  authorities  to  make  any 
contract  with  a  street  railway  company  fixing  rates  of  fare  00 
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that  they  may  not  be  changed  by  the  legislature,  or  through  a 
legislative  agency  in  the  manner  provided  by  law. 
By  the  Court. — Judgment  affirmed. 

Timlin,  J.  {concurring).  Acting  upon  complaint  of  the 
city  of  Milwaukee  the  Railroad  Commission  of  this  state,  in 
the  exercise  of  power  conferred  upon  it  by  sees.  1797 — 1  to 
1797 — 38,  Stats.,  on  August  23,  1912,  made  an  order  requir- 
ing the  appellant  to  discontinue  its  ticket  rate  of  twenty-five 
tickets  for  one  dollar,  and  to  sell,  throu^  its  conductors, 
tickets  in  packages  of  thirteen  for  fifty  cents,  each  ticket  to 
entitle  the  bearer  to  one  continuous  passage  in  the  same  gen- 
eral direction  with  privilege  of  one  transfer  between  the 
single-fare  points,  upon  the  city  lines  of  the  appellant. 

Before  their  compilation  into  what  is  now  known  as  the 
Wisconsin  Statutes,  the  acts  of  the  legislature  above  referred 
to  and  the  powers  of  the  Railroad  Commission  thereunder 
were  considered  by  this  court  in  Minneapolis,  St.  P.  £  8.  8. 
M.  R.  Co.  V.  Railroad  Comm.  186  Wis.  146, 116  N.  W.  905. 
It  was  there  held  that  these  statutes,  declaring  that  railroad 
rates  and  services  shall  be  reasonable  and  creating  a  commis- 
sion with  power  to  investigate  existing  rates  and  services  and 
to  fix  and  determine  what  rates  and  services  are  reasonable 
and  providing  that  the  rates  and  services  so  fixed  shall  be  in 
force,  are  valid  acts  of  legislation,  and  that  conclusion  is  not 
questioned  in  the  instant  case,  but  is  here  mentioned  as  de- 
scriptive of  the  proceedings  in  which  the  order  of  the  Rail- 
road Commission  is  made.  Under  these  statutes  the  appel- 
lant brought  an  action  in  the  circuit  court  for  Dane  county 
against  the  Railroad  Commission  to  review  the  said  order  of 
the  latter,  averring  said  order  to  be  unlawful  and  unreason- 
able because  the  order  and  any  law  aufiiorizing  the  same  is  a 
law  impairing  the  obligation  of  contracts,  depriving  the 
plaintiff  of  property  without  due  process  of  law,  and  in  vio- 
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lation  of  the  constitution  of  the  United  States  and  of  that  of 
the  state  of  Wisconsin.  The  Railroad  Commission  inter- 
posed a  general  demurrer  to  the  complaint  This  demurrer 
was  sustained,  and  the  appellant  elected  to  stand  upon  said 
complaint  and  refused  to  amend,  whereupon  judgment  was 
entered  dismissing  the  complaint,  thereby  affirming  the  order 
of  the  Railroad  Commussioiu  "No  case  is  made  for  relief  on 
the  ground  that  the  order  in  question  is  confiscatory  in  that 
it  deprives  the  appellant  of  a  fair  return  upon  its  property 
invested,  and  the  arguments  in  this  court  are  not  directed  to 
that  point.  The  only  point  made  is  that  the  order  of  the 
Railroad  Commission  and  the  statutes  under  which  it  is  made 
are  invalid  as  impairing  the  obligation  of  a  contract  In 
order  to  bring  the  case  within  that  paramount  Vule  of  law, 
the  appellant  avers  its  corporate  character  and  shows  the 
magnitude  of  its  property  and  operations,  that  it  operates 
under  and  by  virtue  of  a  certain  ordinance  or  resolution  duly 
enacted  by  the  mayor  and  common  council  of  the  city  of  MiV  ' 
waukee  on  January  2,  1900,  which  contained,  among  other 
things,  the  following: 

"Sec.  6.  After  the  passage,  publication  and  acceptance  of 
this  ordinance  by  said  railway  company,  the  rate  of  fare  for 
one  continuous  passage  upon  the  lines  of  railway  within  said 
city  limits  of  said  city  owned  and  operated  by  said  railway 
company  constructed  under  any  franchise  herein,  heretofore 
or  hereafter  granted  to  said  railway  company  or  its  predeces- 
sors, successors  or  assigns,  as  the  case  may  be,  shall  be  not  to 
exceed  five  cents  for  a  single  fare,  except  for  children  under 
ten  years  of  age  the  rate  of  fare  shall  be  three  cents  for  one 
child  and  five  cents  for  two  children,  and  infants  under  three 
years  of  age  free.  Except  where  cars  or  carriages  shall  be 
chartered  at  a  special  price,  which  fare  shall  entitle  each  pas- 
senger, upon  demand  made  at  the  time  of  payment  of  fare, 
to  one  transfer  at  established  points  of  transfer  to  any  con- 
necting or  cross  line  of  said  railway  company,  for  passage 
within  said  city,  and  convenient  points  of  transfer  e^all  be 
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maintained  and  such  additional  points  of  transfer  established 
as  will  carry  out  the  full  intent  and  purpose  of  this  ordinance 
to  maintain  and  extend  the  transfer  system  now  in  force  upon 
the  lines  of  said  railway  company  at  the  present  standard  of 
convenience  for  the  people  of  said  city.  Each  transfer  ticket 
shall  be  good  only  for  the  passenger  to  whom  it  is  issued,  and 
for  a  continuous  trip  in  the  direction  specified  upon  the  trans- 
fer so  given,  and  upon  the  first  car  leaving  the  transfer  inter- 
section after  the  time  designated  <m  such  transfer. 

'Trovided,  however,  that  after  the  acceptance  of  the  terms 
of  this  ordinance  the  railway  company  shall,  on  demand  made 
at  its  office  in  said  city,  or  to  the  conductors  on  its  cars  oper- 
ated on  its  lines  within  the  corporate  limits  of  said  city,  sell 
tickets  in  packages  of  twenty-five  for  one  dollar  or  six  for 
twenty-five  cents,  each  of  which  tickets  shall  entitle  the  holder 
thereof  to  use  the  same  upon  the  cars  of  said  railway  com- 
pany only  between  the  hours  of  6 :30  o'clock  and  8  o'clock  in 
the  morning  and  between  the  hours  of  6  o'clock  and  7  o'clock, 
central  standard  time,  in  the  afternoon  of  each  day  until 
January  1, 1905,  and  shall  also  entitle  the  holder  to  the  same 
privileges  as  are  or  may  be  accorded  to  passengers  paying  a 
cash  fare  of  five  cents ;  and  the  said  railway  company  shall, 
from  and  after  January  1,  1906,  continue  tiie  sale  of  tickets 
in  packages  at  the  price  aforesaid  until  December  31,  1934, 
eadi  to  be  good  at  all  hours  of  the  day,  with  same  privileges 
as  are  or  may  be  accorded  to  passengers  paying  a  single  cash 
fare  of  five  cents.^ 

The  ri^ts  and  privileges  granted  by  this  ordinance  and 
all  other  ordinances  therein  mentioned  and  hereinafter  re- 
ferred to  were  made  to  expire  on  December  31,  1934.  The 
ordinance  provided  for  acceptance  in  writing  by  the  appel- 
lant, and  the  appellant  did  so  accept. 

In  addition  to  the  usual  consideration  implied  by  such 
acceptance  and  undertaking  of  the  duties  imposed  and  the  dis- 
bursement of  money  in  construction,  the  appellant  set  forth 
that  prior  to  and  at  the  time  of  the  enactment  of  said  ordi- 
nance of  January  2,  1900,  it  had  succeeded,  on  the  reor- 
ganization of  a  corporation  called  the  Milwaukee  Street  Bail- 
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way  Company,  to  all  the  property,  franchises,  rights,  powers, 
and  privileges  of  the  latter.  Among  these  were  several  sep- 
arate and  distinct  franchises,  rights,  powers,  and  privileges 
granted  by  the  legislature  of  Wisconsin  through  the  agency 
of  the  city  and  in  the  form  of  ordinances  and  resolutions 
adopted  by  the  mayor  and  common  council  of  Milwaukee, 
making  grants  to  several  separate  and  distinct  corporations,  to 
each  of  which  the  Milwaukee  Street  Railway  Company  suc- 
ceeded by  mesne  conveyances  from  each  of  the  separate  cor- 
porations owning  such  franchisee.  Each  of  these  franchises 
or  grants  covered  the  use  of  streets  in  distinct  parts  of  the 
city  and  authorized  the  grantee  to  charge  a  five-  or  six-cent 
cash  fare,  provided  for  no  commutation  rates  and  no  transfer 
privileges  to  the  other  lines.  The  appellant  and  each  of  the 
aforementioned  corporations  (except  one  incorporated  by  spe- 
cial act  March  28,  1866)  were  stock  corporations  organized 
under  the  general  incorporati<m  laws  of  this  state,  and  the 
term  ''mesne  conveyances''  as  here  used  includes  all  modes  of 
transfer. 

While  in  possession  of  and  operating  said  properties  under 
the  several  franchise  ordinances  mentioned,  the  franchise  or- 
dinance of  January  2, 1900,  was  enacted  and  accepted  by  the 
appellant  In  accepting  said  last  mentioned  ordinance  it  is 
averred  that  the  appellant  surrendered  to  the  city  valuable 
rights  under  the  prior  existing  ordinances  and  made  certain 
concessions,  substantially  as  follows:  Appellant  by  such  ac- 
ceptance agreed  that  all  said  franchise  ordinances  should  ex- 
pire December  31,  1934;  agreed  to  sell  commutation  tickets 
at  the  reduced  rates  mentioned;  agreed  to  furnish  the  city 
electric  power  to  swing  drawbridges  and  to  make  improve- 
ments in  streets  prior  to  repaving  thereof,  to  transport  on  its 
cars  free  of  charge  members  of  the  police,  fire,  and  health  de- 
partments of  said  city  when  in  uniform,  also  detectives  of  the 
police  department,  and  to  maintain  transfer  points  and  give 
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transfers  on  its  lines  of  railway,  to  strengthen  and  rebuild 
bridges  over  which  its  tracks  might  extend  at  its  own  expense, 
and  to  extend  its  tracks  to  the  city  limits  when  required ;  and 
that  it  has  performed  upon  its  part  The  ordinance  of  Janu- 
ary 2,  1900,  which  is  made  part  of  the  complaint,  imposes 
these  and  other  obligations.  By  sec.  3  of  that  ordinance  all 
rights  reserved  or  secured  to  the  city  by  and  under  all  ordi- 
nances in  force  or  by  the  laws  of  Wisconsin  relating  to  regu- 
lating the  speed  and  headway  of  ears,  etc.,  and  everything 
connected  with  the  exercise  of  the  rights  thereby  or  thereto- 
fore granted  to  said  railway  company  and  its  predecessors,  are 
reserved  to  the  city  the  same  as  though  that  ordinance  had  not 
been  passed.  By  sec.  7  all  rights,  privileges,  grants,  and  fran- 
chises theretofore  granted  by  said  city  to  said  railway  com- 
pany and  the  several  corporations  or  parties  from  or  throu^ 
whom  it  has  acquired  the  same  are  confirmed  and  granted  to 
the  appellant,  its  successors  and  assigns,  except  as  modified  or 
changed  by  the  ordinance  of  January  2,  1900. 

It  is  noticeable  that  all  the  incorporations  except  the  ear^ 
liest,  viz.  that  of  March  28,  1865,  of  John  Plankinton  and 
associates,  were  under  the  general  incorporation  laws  of  this 
state,  and  all  the  franchise  ordinances  authorizing  the  con- 
struction and  operation  of  the  street  railways  in  the  streets  of 
the  city  of  Milwaukee  were  enacted  by  the  mayor  and  com- 
mon council  in  the  exercise  of  the  power  delegated  to  that 
body  by  sec  1862,  Stats.,  which  first  appears  as  ch.  313,  Laws 
of  1860,  then  became  sec.  1862,  R  S.  1878,  amended  by  ch. 
219,  Laws  of  1881,  then  became  sec.  1862,  Stats.  (1898),  and 
preserves  that  number  in  the  present  compilation  called  the 
Wisconsin  Statutes.  The  act  of  1860  authorized  any  munici- 
pal corporation  to  grant  such  use  as  it  should  dean  proper  of 
any  street  or  streets  within  the  limits  of  such  corporation  to 
any  street  railway  company  organized  under  general  or  spe- 
cial act  of  the  legislature  of  thi«  state  or  to  any  individual, 
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etc. ;  .  .  .  "such  grant  to  be  made  by  the  common  council  of 
any  such  municipal  corporation,  upon  such  terms  and  condi- 
tions as  they  may  impose,  and  with  such  privileges  as  may  be 
necessary,  reasonably,  to  secure  the  objects  of  the  grant.'^ 
This  act  was  carried  into  the  revision  of  1878  as  sec  1862 
and  the  language  condensed  and  changed  somewhat  "Such 
use  as  it  shall  deem  proper''  became  "the  use,"  and  "upon 
6uch  terms  and  conditions  as  they  may  impose"  became  'Sipon 
such  terms  as  the  proper  authorities  shall  determine."  But 
there  was  manifestly  no  intention  to  make  any  material 
change  in  the  law.  State  ex  rel.  Bergenthal  v.  Bergenthal,  72 
Wis.  314,  39  N.  W.  666. 

It  has  long  been  the  law  of  this  state  that  grants  of  corpo- 
rate powers  or  privUeges  are  strictly  construed  and  nothing 
will  be  held  to  pass  by  implication.  Janesville  B.  Co.  v. 
Stoughton,  1  Pin.  667.  And  even  in  the  case  of  natural  per- 
sons something  equivalent  to  an  express  contract  seems  to 
have  been  thought  necessary.  Chapin  v.  Crusen,  31  Wis.  209. 
Where  an  act  of  the  legislature  or  a  city  ordinance  is  claimed 
to  create  an  irrepealable  contract  it  will  be  strictly  construed 
in  favor  of  the  state  or  city.  State  ex  rel.  Cream  City  B.  Co. 
V.  Hilbert,  72  Wis.  184,  39  N.  W.  326.  This  is  also  the  rule 
of  the  United  States  supreme  court  Detroit  Citizens^  St.  R. 
Co.  V.  Detroit  B.  Co.  171  XJ.  S.  48, 18  Sup.  Ct  732. 

By  art  2  of  the  articles  of  compact  contained  in  the  North- 
west Ordinance  enacted  prior  to  the  constitution  of  the  United 
States,  by  sec.  10  of  art.  I  of  the  constitution  of  the  United 
States,  and  by  sec  12  of  art  I  of  the  constitution  of  this  state, 
laws  impairing  the  obligation  of  contracts  are  prohibited.  If 
a  contract  when  made  was  valid  by  the  constitution  and  laws 
of  the  state  as  then  expounded  by  the  highest  state  authori- 
ties, no  subsequent  iaction  by  the  state  legislature  or  judiciary 
can  impair  its  obligation.  Chicago  v.  Sheldon,  9  WalL  50. 
A  state  cannot  by  amendment  of  its  constitution  or  by  the 
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adaption  of  a  new  constitution  impair  the  obligation  of  an 
existing  contract  Ounn  v.  Berry,  16  Wall  610 ;  Fide  v.  Jef- 
fermm  Police  Jury,  116  U.  S.  131,  6  Sup.  Ct  829;  Shreve- 
port  V.  Cole,  129  U.  S.  86,  9  Sup.  Ct  210.  The  interdict  is 
not,  however,  unlimited.  The  provision  in  question  does  not 
protect  contracts  made  in  breach  of  a  public  trust  lU.  Cent. 
R.  Co.  V.  lUinois,  146  U.  S.  887, 18  Sup.  Ct  110.  Nor  con- 
tracts void  as  against  public  policy  of  the  United  States.  Tay- 
lor V.  Thomas,  22  WalL  479.  Nor  an  incomplete  contract 
Garrison  v.  New  York,  21  WaU.  196.  Nor  does  it  operate  to 
limit  the  police  power  of  the  state  so  as  to  prevent  legislation 
in  the  interest  of  public  health,  morals,  or  safety.  8ione  v. 
Mississippi,  101  U.  S.  814 ;  Chicago,  B.  &  Q.  B.  Co.  v.  Ne- 
braska, 170  U.  S.  67,  18  Sup.  Ct  618 ;  Beer  Co.  v.  Massor 
chusetts,  97  U.  S.  26 ;  Fertilizing  Co.  v.  Hyde,  97  U.  S.  659. 
Nor  a  contract  made  under  delegated  authority  so  far  as  it 
exceeds  the  delegated  power.  Waier,  L.  4c  O.  Co.  v.  Htdch- 
inson,  207  U.  S.  885,  28  Sup.  Ct  185 ;  Home  T.  <6  T.  Co.  v. 
Los  Angeles,  211  U.  S.  266,  29  Sup.  Ct  60 ;  MUhau  v.  Sharp, 
27  N.  Y.  611,  84  Am.  Dec  314;  Lake  Roland  E.  R.  Co.  v. 
Baltimore,  77  Md.  362,  26  AtL  510,  20  L.  R.  A.  im\East 
St.  Lovis  V.  East  St.  Louis  O.  L.  &  C.  Co.  98  HL  416,  448. 
Nor  a  gratuity  founded  upon  no  good  or  valuable  considera- 
tion. Tucker  v.  Ferguson,  22  WalL  627 ;  West  Wis.  R.  Co. 
V.  Trempealeau  Co.  93  U.  S.  696 ;  Salt  Co.  v.  East  Saginaw, 
18  Wall.  373. 

If  this  clause  of  the  federal  constitution  were  limited  to  ex- 
ecutory contracts,  the  questions  arising  thereunder  would  not 
be  so  serious  and  far-reaching,  for  these  executory  contracts 
must  in  a  comparatively  short  time  be  either  performed  or 
breached  and  so  pass  out  of  existence,  satisfied  by  perform- 
ance or  existing  as  a  right  of  action  for  damages  or  specific 
performance,  closed  by  recovery  or  barred  by  statutes  of  limi- 
tations. But  it  was  early  decided  that  after  performance  there 
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remains  an  implied  contract  that  neither  party  to  the  original 
contract  shall  retake,  but  that  each  shall  enjoj  the  rights 
transferred  in  the  execution  of  the  contract  Fletcher  v. 
Peck,  6  Cranch,  87 ;  Terrett  v.  Taylor,  9  Cranch,  43 ;  Dart- 
mavih  College  v.  Woodward,  4  Wheiat  618 ;  Oreen  v.  Biddle, 
8  Wheat  1 ;  Hamilton  v.  Brown,  161  U.  S.  256,  16  Sup.  Ct 
585.  Within  this  rule  and  subject  to  the  foregoing  limita- 
tions, charters  to  corporations  other  than  municipal  are,  with 
reference  to  all  contractual  features  thereof,  considered  grants 
and  not  to  be  impaired  by  subsequent  legislation.  State  Bank 
V.  Knoop,  16  How.  369 ;  PearsaU  v.  0.  N.  B.  Co.  161  U.  S. 
646, 16  Sup.  Ct  705 ;  People  ex  rel  Schurz  v.  Cook,  148  U. 
S.  397, 13  Sup.  Ct  646. 

^'As  applied  to  corporations,  every  grant  of  franchises  is  a 
charter.  It  may  be  a  grant  of  the  mere  franchise  of  being  a 
corporation  or  a  grant  of  powers  to  a  corporation  already  in 
existence.  In  either  case  the  grant  is  the  company's  charter 
to  exercise  the  rights  and  privileges  and  enjoy  the  immuni- 
ties granted.  Bouvier  defines  the  word  'charter'  to  be  a  grant 
made  by  the  sovereign  either  to  the  whole  people  or  to  a  por- 
tion of  them,  securing  to  them  the  enjoyment  of  certain 
rights.  Bouvier's  Law  Die  'Chabter,'  'All  franchises,' 
says  Chief  Baron  Comyn,  'are  derived  from  the  king  and 
ought  to  be  claimed  by  charter.'  Com.  Dig.  'Franchises,' 
A  71.  'Besides  the  charter  of  incorporation,  a  body  politic 
has  granted  to  it  other  charters,  by  which  the  crown,  from 
time  to  time,  adds  to  or  modifies  the  powers,'  etc  Grant, 
Corp.  13."  8taie  v.  Comm'r  of  B.  B.  Taxation,  37  N.  J. 
Law,  228,  237. 

Without  express  definition  this  rule  is  made  one  of  the 

bases  of  decision  in  Tomli/nson  v.  Jessup,  16  Wall.  464. 

"The  charter  of  a  corporation  formed  under  a  general  law 
•consists  of  its  articles  of  association  and  the  law  under  which 
it  is  organized."  Bent  v.  Underdown,  166  Ind.  516,  60  N. 
E.  307 ;  O'Brien  v.  CvmnUngs,  13  Mo.  App.  197 ;  State  ex 
rel  Boss  v.  Anderson,  81  Ind.  App.  34,  67  N.  E.  207 ;  State 
€x  rel  Arosin  v.  Ehrmaniraui,  63  Minn.  104,  66  K  W.  261. 
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This  is  supported  by  many  decisions  of  the  supreme  court 
of  the  United  States  and  of  this  court,  in  which  distinct  and 
separate  statutes,  enacted  long  after  the  corporation  was  or- 
ganized and  in  existence,  are  treated  as  part  of  the  charter 
and  within  or  without  the  rule  of  Dartmouth  College  v. 
Woodward,  4  Wheat  518,  as  the  case  might  be;  or  within  or 
without  the  reserved  power  to  repeal  or  alter  corporate  char- 
ters as  the  case  might  be.  Among  such  cases  are  State  v.  RaUr 
way  Cos.  128  Wis.  449, 108  N.  W.  594;  Water  Power  Cases, 
148  Wis.  124,  134  N.  W.  330 ;  State  ex  rel  Cream  City  B. 
Co.  V.  HilbeH,  72  Wis.  184,  39  N.  W.  326 ;  West  Wis.  B.  Co. 
V.  Trempealeau  Co.  35  Wis.  257. 

Grants  by  the  state  to  a  corporation  of  property,  tangible 
or  intangible,  not  in  the  nature  of  franchises,  made  upon  a 
consideration  moving  from  the  corporation,  are  easily  within 
the  rule  of  the  foregoing  cases  whether  such  grants  be  part  of 
the  corporate  charter  or  not  Corporations  are  on  a  par  with 
natural  persons  in  this  respect  As  to  all  statutes  which  form 
part  of  the  corporate  charter  and  which  confer  status,  create 
obligations,  or  grant  or  impose  powers  or  duties  which  the 
state  is  powerless  to  confer,  create,  grant,  or  impose  without 
the  consent  of  the  natural  persons  affected,  there  is  also  a  con- 
tract consimimated  by  such  consent  This  also  includes 
charter  provisions  indispensable  to  the  maintenance  of  the 
status,  the  performance  of  the  obligation,  or  the  exercise  of 
the  powers.  But  as  regards  other  provisions  found  in  a  char- 
ter imposing  obligations  or  conferring  powers  which  the  state 
might  impose  or  confer  upon  any  person  or  class  without  the 
consent  of  the  latter,  there  is  no  element  of  contract 

In  the  instant  case  two  questions  are  presented:  (1)  Was 
a  contract  in  form  fixing  the  rates  of  fare  to  be  charged  dur- 
ing the  life  of  the  franchise  ordinance  of  1900  entered  into  by 
and  between  the  city  and  the  appellant  ?  Was  a  power  dele- 
gated by  the  state  to  the  city  to  make  a  contract  which  would 
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for  the  life  of  the  franchise  prevent  the  state  from  exercising 
its  power  to  fix  other  and  reasonable  rates  ?  This  last  cannot 
be  justly  or  fully  ascertained  or  determined  without  consider- 
ing (a)  what  power  the  state  had,  and  (b)  what  power  did  it 
intend  to  delegate.  Because  of  the  rule  of  law  that  reasonable 
doubts  must  be  resolved  in  favor  of  the  constitutionality  of  an 
act  of  the  legislature  we  cannot  correctly  answer  (b)  without 
considering  (a).  The  provision  of  the  ordinance  of  1900  that 
the  rate  of  fare  shall  be  not  to  exceed  five  cents  is  neither 
more  nor  less  than  a  provision  that  the  rate  of  fare  shall  not 
exceed  five  cents.  Attempted  distinction  reduces  itself  to 
hypercriticism.  Standing  alone,  this  provision  would  be  the 
mere  fixing  of  a  maximum  above  which  the  fare  could  not  be 
raised  by  the  corporation,  within  the  rule  of  Georgia  B.  <&  B. 
Co.  V.  Smith,  128  U.  S.  174,  9  Sup.  Ct  47 ;  Bogers  Park  W. 
Co.  V.  Fergus,  180  U.  S.  624,  21  Sup.  Ct.  490,  and  cases 
cited.  The  Bailroad  Commission  did  not  disturb  this  five- 
cent  fare.  But  this  provision  does  not  stand  alone,  and  is  not 
in  question  on  this  appeal  except  for  the  purpose  of  aiding  in 
the  construction  of  that  part  of  the  franchise  ordinance  in- 
volved which  asserts  that  "after  the  acceptance  of  the  terms 
of  this  ordinance  the  railway  company  shall  on  demand  made 
at  its  office  in  said  city  or  to  the  conductors  on  its  cars  .  •  • 
sell  tickets  in  packages  of  twenly-five  for  one  dollar  .  •  . 
each  of  which  shall  entitle  the  holder  thereof  to  the  same  priv- 
ileges as  are  or  may  be  accorded  to  passengers  paying  a  cash 
fare  of  five  cents ;  and  .  .  .  shall  continue  the  sale  of  tickets 
in  packages  at  the  price  aforesaid  until  December  31,  1934.^' 
Privileges  to  which  a  cash  fare  entitles  the  payer  are  not  only 
transportation  and  the  care  and  accommodations  due  a  pas- 
senger, but  also  "one  transfer  at  established  points  of  trans- 
fer to  any  connecting  or  cross  line  of  said  railway  company 
for  passage  within  said  city.''  This  last,  as  appears  by  the 
complaint,  was  a  matter  of  compromise  and  agreement  be- 
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tween  the  city  and  the  street  railway  company,  the  latter  sur- 
r^idering  a  right  or  at  least  a  bona  fide  claim  to  charge,  ac- 
cording to  existing  franchises,  a  five-cent  fare  on  each  of  its 
several  lines  without  transfers,  and  accepting  this  substitute 
and  making  the  concession  above  quoted.  Ill  construing  this 
ordinance  for  die  purpose  of  ascertaining  whether  or  not  it 
constitutes  a  contract  in  the  particular  mentioned,  we  must 
assume  for  that  purpose  that  the  city  had  authority  to  con- 
tract In  other  words,  to  get  the  true  meaning  we  must  first 
read  the  ordinance  just  as  if  it  were  a  transaction  between  two 
natural  persons  or  between  two  corporations  having  power  to 
make  such  a  contract  Whether  or  not  the  city  had  such 
power  is  another  question.  But  assuming,  for  the  purpose  of 
ascertaining  the  true  meaning  of  the  writing,  capacity  to  con- 
tract, I  think  there  was  a  contract  with  reference  to  the  sale 
of  tickets  in  packages  of  twenty-five  within  the  rule  of  Cleve- 
land V.  Cleveland  City  R.  Co.  194  U.  S.  617,  24  Sup.  Ct 
756 ;  Cleveland  v.  Cleveland  E.  B.  Co.  201  U.  S.  529,  26 
Sup.  Ct.  513 ;  Detroit  v.  Detroit  Citizens'  St.  R.  Co.  184  U. 
S.  368,  22  Sup.  Ct  410.  All  the  identities  of  a  contract  ex- 
isted: parties,  stipulations  in  writing,  consisting  of  the  ordi- 
nance and  written  acceptance,  a  surrender  of  the  privileges 
claimed  or  held  by  the  railway  company,  and  an  assumption 
of  a  new  definite  obligation  to  be  continued  for  a  fixed  period, 
and  a  provision  that  the  former  ordinances  should  be  in  force 
except  as  modified  by  these  new  stipulations.  The  city  pro- 
posed by  the  ordinance  that  the  railway  company  shall  sur- 
render its  claim  to  charge  a  five-cent  fare  under  each  oi  its 
several  existing  ordinances  on  each  of  its  lines  and  shall  dur- 
ing the  ensuing  thirty-four  years  sell  tickets  in  packages  of 
twenty-five  at  the  rate  named  and  give  transfer  privileges  to 
the  holder  of  such  tickets,  and  the  railway  company,  by  its 
written  acceptance  required  in  the  ordinance,  relinquishes  its 
former  right  or  claim  and  agrees  to  sell  tickets  at  the  specified 
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rates  during  the  period  mentioned.  This^  as  regards  that  part 
of  the  ordinance  in  question,  and  aside  from  questions  of  its 
l^alitj,  is  in  form  and  substance  a  contract.  Strict  construc- 
tion must  nevertheless  be  fair  and  honest  construction,  and 
its  chief  office  is  in  resolving  ambiguities  and  cannot  afford  a 
justification  for  distorting  the  true  meaning. 

The  constitution  of  this  state  contains  the  following: 

Sec.  1,  art  XI :  "Corporations  without  banking  powers  or 
privileges  may  be  formed  under  general  laws,  but  shall  not 
be  created  by  special  act,  except  for  municipal  purposes,  and 
in  cases  where,  in  the  judgment  of  the  legislature,  die  objects 
of  the  corporation  cannot  be  attained  under  general  laws.  All 
general  laws  or  special  acts  enacted  imder  the  provisions  of 
this  section  may  be  altered  or  repealed  by  the  legislature  at 
any  time  after  their  passage/' 

Art  8  of  sec  1  of  the  ^North  Carolina  constitution  of  1876 
and  art  8  of  sec  1  of  the  New  York  constitution  of  1894  are 
literal  transcripts  of  the  section  of  the  Wisconsin  constitution 
above  quoted,  and  California  (1880),  Michigan  (1860), 
Maryland  (1891),  Maine  (1876),  Washington  (1889),  Ar- 
kansas (1874),  and  other  states  have  substantially  similar 
constitutional  provisions.  Long  before  the  enactment  of  ch. 
313,  Laws  of  1860,  and  but  six  years  after  the  adoption  of 
OUT  state  constitution,  the  case  of  Madison,  W.  &  M.  P.  Co.  v. 
Reynolds,  3  Wis.  287,  and  the  case  of  Pratt  v.  Brown,  3  Wis. 
603,  came  before  this  court,  and  the  scope  and  effect  of  sec.  1 
of  art  XI,  supra,  was  discussed  and  declared.  Again  in 
1861,  in  the  case  of  Nazro  v.  Merchants'  Mut.  Ins.  Co.  14 
Wis.  296,  this  section  was  under  consideration.  It  was  in 
effect  declared  that  all  rights  and  franchises  of  a  corporation 
are  received,  held,  and  exercised  solely  upon  the  faith  of  the 
sovereign  grantor  and  during  its  pleasure.  In  1870  the  case 
of  Whiting  v.  8.  &  F.  du  L.  B.  Co.  26  Wis.  167,  came  before 
this  court,  and  the  question  of  reducing  or  regulating  rates  or 
tolls  was  discussed  and  decided,  and  the  power  to  so  regulate 
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was  considered  to  exist  under  the  quoted  section  of  our  consti- 
tution (pp.  198  et  seq.).  In  1874  the  case  of  West  Wis. 
R.  Co.  V.  Trempealeau  Co.  35  Wis.  257,  affirmed  93  U.  S. 
695,  was  decided,  and  there,  following  Tomlinson  v.  Jessup, 
16  WalL  454;  and  quoting  therefrom,  this  court  said :  "The 
reservation  affects  the  entire  relation  between  the  state  and 
corporation,  and  places  under  legislative  control  all  rights, 
privileges,  and  immunities  derived  from  its  charter  directly 
from  the  state." 

In  Att'y  Oen.  v.  Railroad  Cos.  36  Wis.  426,  statutes  r^u- 
lating  rates  of  carriage  by  railways  were  upheld  under  the 
quoted  section  of  our  constitution.  Both  the  last  mentioned 
cases  are  referred  to  and  followed  in  Manitowoc  v.  Manito- 
woc A  N.  T.  Co.  145  Wis.  13,  129  N.  W.  925.  The  latter 
case  is  in  all  essential  respects  like  the  instant  case,  and  is 
authority  for  the  proposition  that  where  a  corporation  is  or- 
ganized under  the  general  laws  of  this  state  and  thereafter 
receives  by  ordinance  from  a  municipality  a  grant  of  the  right 
to  use  a  highway  for  the  purpose  of  operating  its  railway 
thereon,  and  this  grant  specifies  the  rate  of  fare  to  be  charged, 
the  state  may  later,  acting  through  the  Railroad  Commission, 
establish  a  reasonable  rate  different  from  and  higher  than  the 
rate  specified  in  the  franchise  ordinance.  This,  as  I  under- 
stand it,  is  exactly  in  line  with  Stanislaus  Co.  v.  San  Joaquin 
&  K.  R.  I.  &  C.  Co.  192  U.  S.  201,  24  Sup.  Ct  241.  Con- 
sidering a  similar  situation  somewhat  stronger  in  favor  of  the 
corporation,  the  United  States  supreme  court  there  said : 

**The  authority  given  by  the  act  of  1862  enabled  the  board 
of  supervisors  to  conditionally  regulate  the  rates.  There  is 
no  promise  made  in  the  act  that  the  legislature  would  not  it- 
self subsequently  alter  that  authority.  The  state  simply  au- 
thorized its  agents,  the  boards  of  supervisors,  to  regulate  rates, 
but  not  to  reduce  them  below  a  certain  point.  We  do  not 
think  that  from  this  language  a  contract  can  or  ought  to  be 
implied  that  the  state  might  not  thereafter  authorize  the 
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boards  to  reduce  them,  or  that  it  might  not  itself  do  so  di- 
rectly/' 

Passing  to  the  consideration  of  the  reserved  power  as  de- 
clared in  the  California  constitution  of  1849,  which  like  our 
constitution  spoke  of  the  "formation'^  of  corporations  in  these 
words :  "Corporations  may  be  formed  under  general  laws,  but 
shall  not  be  created  by  special  act  except  for  municipal  pur- 
poses. All  general  laws  and  special  acts  passed  pursuant  to 
this  section  may  be  altered  from  time  to  time  or  repealed," 
it  was  held,  following  TomMnson  v.  Jessup,  15  WalL  454, 
that  the  object  was  "to  prevent  a  grant  of  corporate  rights 
and  privileges  in  a  form  which  wiU  preclude  legislative  in- 
terference with  their  exercise  if  the  public  interest  should  at 
any  time  require  such  interference.  •  •  •  The  reservation  af- 
fects the  entire  relation  between  the  state  and  the  corporation, 
and  places  under  legislative  control  all  rights,  privileges,  and 
immunities  derived  by  its  charter  directly  from  the  state." 

The  franchise  ordinance  granted  by  the  board  of  super- 
visors under  delegated  authority  from  the  state  was  therefore 
considered  a  part  of  the  corporate  charter  and  as  such  sub- 
ject to  repeal  or  alteration.  Agencies  are  created  and  con- 
tracts are  made  and  construed  with  reference  to  existing  laws. 
It  is  not  to  be  presumed  that  the  legislature,  by  the  enactment 
of  sec.  1862,  Stats.,  intended  to  abrogate  or  suspend  for  a  time 
its  power  of  regulation  or  confer  upon  the  municipal  councils 
authority  greater  than  that  possessed  by  the  legislature  itself. 
Under  the  so-called  reserved  power  in  the  constitution  the  leg- 
islature could  not,  in  the  conferring  of  corporate  franchises 
or  privileges,  enact  an  irrepealable  law.  The  state  did  not 
intend,  therefore,  that  the  municipality  granting  the  use  of 
the  streets  to  a  corporation  organized  under  general  laws 
should  have  power  to  do  that  which  the  legislature  itself  could 
not  do.  The  cases  of  City  B.  Co.  v.  Citizens'  Si.  R.  Co.  166 
TJ.  S.  567,  17  Sup.  Ct  658';  Detroit  v.  Detroit  Citizens'  St. 
Vol.  153—40 
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R.  Co.  184  U.  S.  368,  22  Sup.  Ct  410;  Cleveland  v.  Cleve- 
land CUy  R.  Co.  194  IT.  S.  617,  24  Sup.  Ct  756;  Cleveland 
V.  Cleveland  E.  R.  Co.  201  U.  S.  529,  26  Sup.  Ct  513 ;  and 
Minneapolis  v.  Minneapolis  St  R.  Co.  215  U.  S.  417,  30 
Sup.  (jt  118,  have  been  brou^t  to  our  attention,  but  they 
are  not  in  point  As  indicated  in  Detroit  v.  Detroit  Citizens* 
St.  R.  Co.,  supra,  at  page  897,  these  were  contests  between 
the  city  and  the  carrier,  and  the  state  had  not  undertaken  to 
assert  its  rights  under  the  reserved  power  nor  del^ated  to 
the  city  the  authority  to  exercise  the  power  of  alteration  or 
repeal.  This  power  is  by  the  constitution  not  reserved  to  the 
city,  but  to  the  state  through  its  legislature.  The  laws  in  ex- 
istence when  and  where  a  contract  is  made  necessarily  enter 
into  and  form  part  of  the  contract  McCracJeen  v.  Haytoard, 
2  How.  (43  TJ.  S.)  608;  State  ex  reL  Damnum  v.  Commits, 
4  Wis.  414;  Von  Bamnhach  v.  Bade,  9  Wis.  559.  The  rates 
of  common  carriers,  whether  natural  persons  or  corporations, 
were,  when  all  these  ordinances  were  enacted  and  accepted, 
subject  to  reasonable  regulation  by  the  state.  That  rule  of 
law,  as  well  as  the  existing  and  declared  constitutional  law  of 
this  state,  must  be  read  into  the  del^ation  of  power  contained 
in  sec.  1862  and  into  each  and  every  grant  of  the  use  of  the 
streets  made  by  the  municipality  pursuant  to  that  section. 
Counsel  contend  for  a  narrow  and  technical  construction  of 
sec  1,  art.  XI,  Const. ;  in  substance  that  the  power  to  alter 
or  repeal  relates  only  to  the  right  or  franchise  to  exist  as  a 
corporation  and  does  not  include  alteration  or  repeal  of  grants 
of  power  made  by  the  state  directly  or  through  its  delegate  to 
an  existing  corporation.  But  this  is  contrary  to  nearly  all 
the  decided  cases.  This  notion  seems  to  have  arisen  from  a 
curious  perversion  of  what  was  decided  in  Att'y  Oen.  v.  Rail- 
road Cos.  35  Wis.  425.  In  that  case  it  was  argued  by  counsel 
for  the  railroad  companies  that  ch.  273,  Laws  of  1874,  classi- 
fying the  roads  and  fixing  rates,  was  a  special  act  and  there- 
fore obnoxious  to  sub.  7  of  sec  31  of  art.  IV  of  our  state 
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<K)nstitutiony  then  lately  adopted  as  an  amendment.  This  pro- 
vided that  the  legislature  is  prohibited  from  enftcting  any  spe- 
cial or  private  law  for  granting  corporate  powers  or  privileges 
except  to  cities,  while  sec  32  of  the  same  article  declared  that 
the  legislature  shall  provide  general  laws  for  the  transaction 
of  any  business  that  may  be  prohibited  by  sec.  31  of  this  ar- 
ticle, and  all  such  laws  shall  be  imiform  in  their  operation 
throughout  the  state.  This  was  a  point  of  some  difficulty  be- 
cause the  statutes  there  in  question  had  many  of  the  earmarks 
of  a  special  law,  and  because  many  corporate  charters  granted 
by  special  law  were  outstanding  and  in  force  and  their  pro- 
visions were  various,  and  if  the  legislature  could  not  alter  one 
without  altering  all,  or  repeal  one  without  repealing  all,  great 
confusion  and  injustice  might  result  To  meet  this  argument 
the  court  said  (p.  559) : 

^'It  was  contended  that  this  amendment,  prohibiting  the 
grant  of  corporate  powers  by  special  act,  operates  as  a  repeal 
of  the  reserved  power  of  altering  existing  special  charters  by 
special  acts ;  that  the  prohibition  to  grant  corporate  powers  in- 
cludes, not  only  the  creation  of  new  corporations,  but  also  the 
grant  of  new  powers  to  existing  corporations  and  by  infer- 
ence the  limitation  or  regulation  of  existing  corporate  powers, 
by  special  acts;  and  so  confines  the  reserved  power  to  alter 
special  charters,  to  general  laws. 

"The  difficulty  of  altering  special  charters  by  general  laws, 
which  shall  be  uniform  throughout  the  state,  is  very  apparent. 
And  if  this  were  the  true  construction  of  the  amendment,  it 
would  almost  follow  that  special  charters  could  no  longer  be 
repealed  by  special  acts,  and  that  the  whole  reserved  power 
was  relegated  to  general  laws.  It  was  even  said  by  counsel 
that  the  charter  of  a  corporation,  organized  under  general  law, 
could  be  repealed  only  by  repeal  of  the  general  law ;  so  that 
one  corporation  of  one  Mnd  could  not  be  subjected  to  repeal 
without  repealing  the  charters  of  all  corporations  of  the  same 
kind  under  the  same  general  law.  This  is  almost  an  argu- 
ment ad  absurdurn.  .  .  • 

"We  shall  not  stop  to  dwell  here  on  the  importance  of  the 
reserved  power*  •  •  •  We  shall  only  assume  here  that  it  is  a 
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power  of  great  significance  and  gravity;  of  such  moment^  that 
it  is  impossible  to  believe  that  die  legislature  and  the  people 
intended  to  surrender  or  impair  it;  very  hard  to  believe  that 
they  suffered  themselves  to  surrender  or  impair  it  by  impli- 
cation, in  an  amendment  designed  for  quite  a  different  pur- 
pose, quite  consistent  with  the  reserved  power. 

^^But  the  purpose  of  the  amendment,  so  far  as  it  affects 
sec.  1,  art  XI,  appears  to  us  very  manifest.  It  was  designed 
to  act  on  the  first  clause  only  of  the  section,  taking  away  the 
legislative  discretion  and  changing  the  directory  provision 
into  a  prohibitory  one;  and  not  to  touch  the  second  clause  of 
the  section  at  all,  leaving  the  reserved  power  where  it  found 
it,  to  be  exercised  thereafter  as  theretofore,  upon  special  char- 
ters, by  special  acts.  .  .  . 

"We  can  see  nothing  in  the  letter  or  spirit  of  the  amend- 
ment to  warrant  us  in  giving  it  a  construction  to  impair  the 
reserved  power.  .  .  .  And  we  feel  bound  to  hold,  and  find  no 
difficulty  in  holding,  the  phrase  in  the  amendment,  to  grant 
corporate  powers  or  privileges,  to  mean  in  principio  dona- 
tioms,  and  equivalent  to  the  phrase,  to  grant  corporate  char- 
ters. This  is  implied  not  only  by  the  word  grant,  but  also  by 
the  word  corporate.  A  franchise  is  not  essentially  corporate ; 
and  it  is  not  the  grant  of  franchise  which  is  prohibited,  but 
of  corporate  franchise ;  that  is,  as  we  understand  it,  franchise 
by  act  of  incorporation," 

What  was  said,  therefore,  is  not  in  the  nature  of  a  limita- 
tion upon  sec.  1,  art.  XI,  but  a  limitation  upon  sub.  7,  sec  32, 
art  IV,  of  the  constitution.  The  latter  is  limited  so  that  it 
stands  as  a  prohibition  against  the  granting  by  special  act  of 
the  franchise  to  exist  as  a  corporation,  but  the  former  is  un- 
limited and  includes  in  its  power  of  alteration  and  repeal  all 
franchises  of  any  kind  which  may  at  any  period  of  its  exist- 
ence be  conferred  upon  a  corporation.  And  this  has  been  the 
uniform  application  of  sec.  1,  art  XL  West  Wis.  B.  Co.  v. 
Trempealeau  Co.  35  Wis.  257 ;  Whiting  v.  8.  &  F.  du  L.  B. 
Co.  25  Wis.  167;  Att'y  Gen.  v.  Bailroad  Cos.  35  Wis.  425; 
State  ex  rel.  Cream  City  B.  Co.  v.  Hitbert,  72  Wis.  184^  89 
N.  W.  826. 
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In  State  v.  Railway  Cos.  128  Wis.  449,  108  K  W.  594, 
this  subject  is  decided  and  discussed  at  pages  605  to  508,  and 
it  was  ruled  in  that  case  that  an  act  of  the  legislature  long 
after  the  corporation  was  organized  and  existing,  conferring 
additional  privileges  upon  the  corporation  and  not  at  all  lim- 
ited to  its  right  to  exist  as  a  corporation,  was  within  the 
power  reserved  by  sec  1,  art  XI.  A  like  ruling  was  made  in 
Black  River  Imp.  Co.  v.  Holway,  87  Wis.  584,  59  N.  W. 
126 ;  in  State  ex  rek  Cream  City  R.  Co.  v.  Hilhert,  supra;  in 
the  Water  Power  Cases,  148  Wis.  124,  134  N.  W.  330 ;  in 
the  opinion  of  this  court  in  La  Crosse  v.  La  Crosse  0.  &  E. 
Co.  145  Wis.  408,  130  K  W.  530 ;  in  Manitowoc  v.  Mam- 
towoc  &  N.  T.  Co.  145  Wis.  13,  129  N.  W.  925 ;  and  in  a 
great  number  of  cases  in  the  supreme  court  of  the  United 
States.  It  seems  strange  that  the  decision  in  Att'y  Oen.  v. 
Railroad  Cos.,  supra,  should  be  so  carelessly  read  as  to  draw 
from  it  inferences  limiting  the  reserved  power  of  alteration  or 
repeal  contrary  to  what  was  there  decided,  and  to  apply  the 
restrictions  there  applied  to  sub.  7  of  sec  32,  art  IV,  in  or- 
der to  prevent  the  latter  from  limiting  the  reserved  power  so 
as  to  limit  the  reserved  power  itself. 

Upon  these  considerations  and  upon  the  words  of  sec  1862^ 
I  come  to  the  conclusion  that  no  power  was  conferred  upon 
the  municipalities  mentioned  to  make  an  unalterable  or  ir- 
repealable  contract  with  the  corporations  or  persons  there 
qualified  to  become  grantees,  and  hence  that  the  municipality 
did  not  do  so.  There  is  a  contract,  but  subject  to  alteration 
by  the  state  in  respect  to  rates.  The  Railroad  Commissioiv 
was  acting  within  its  powers  in  making  the  order  in  question 
so  long  as  the  order  is  not  confiscatory  in  character.  I  may 
add  that  in  this  state  corporations,  while  subject  to  this  re- 
served power,  are  fully  protected  against  spoliation,  confisca- 
tion of  property,  or  even  injustice  by  the  Fourteenth  amend- 
ment to  the  federal  constitution  and  the  equivalent  provisions 
in  our  state  constitution.    Water  Power  Cases,  148  Wis.  124, 
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184  N.  W.  380.  The  natural  persons  behind  the  corporation, 
the  shareholders,  may  be,  under  our  constitution,  deprived  of 
any  or  all  corporate  powers  or  privileges,  but  not  of  the  other 
acquired  property  of  the  corporation  or  of  the  use  of  such 
property  in  such  manner  as  is  lawful  for  natural  and  un- 
privileged persons.  This  property  they  may  continue  to  en- 
joy as  tenants  in  common,  or  they  may,  like  other  natural  per- 
sons, incorporate  under  the  general  incorporation  acts  open 
to  alL  Thus,  while  the  authority  of  the  state  is  vindicated 
and  its  grants  of  power  or  privilege  withdrawn  or  altered, 
none  of  the  evils  which  the  rule  of  the  leading  case  in  the 
federal  supreme  court  was  intended  to  guard  against  are  pos- 
sible under  our  system. 

The  following  opinion  was  filed  June  9,  1918 : 

Matwkat.t.,  J.  (dissenting).  I  have  to  dissent  upon  the 
ground  that  the  result  violates  the  prohibition  against  taking 
private  property  without  rendering  just  compensation  there- 
for and  the  impairment  of  contract  obligations. 

If  there  is  a  question  firmly  settled  in  this  court,  notwith- 
standing doubt  is  somewhat  cast  upon  it  by  expressions  in 
opinions,  it  is  that  an  unconditional  legislative  privilege,  not 
corporate,  granted  and  accepted,  is  property  which  may  be 
bought  and  sold  like  any  other  property,  and  can  no  more  be 
taken  away  for  public  purposes  without  tendering  just  com- 
pensation therefor  than  any  other  thing  of  value.  The  con- 
fusion which  found  place  in  our  opinions  after  AtVy  Oen.  v. 
Railroad  Cos.  85  Wis.  426,  460,  between  such  a  privilege  and 
an  act  of  incorporation  was  eliminated  by  State  ex  reL  Att'y 
Gen.  V.  PoHage  City  W.  Co.  107  Wis.  441,  83  K  W.  697, 
followed  by  Pittsburg  T.  Lab.  v.  MUwavkee  E.  R.  &  L.  Co. 
110  Wis.  633,  643,  86  K  W.  592 ;  Linden  L.  Co.  v.  MUwaw 
kee  E.  R.  &  L.  Co.  107  Wis.  493,  498,  83  N.  W.  851 ;  In  re 
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Southern  Wis.  P.  Co.  140  Wis.  245,  268, 122  N.  W.  801 ;  La 
Crosse  v.  La  Crosse  Q.  &  E.  Co.  145  Wis.  408,  420,  130  N. 
W.  580;  Caltmet  8.  Co.  v.  Chilton,  148  Wis.  834,  870,  135 
N.  W.  131. 

The  suggestion  sometimes  made  that  a  legislative  privi- 
lege, not  corporate,  is  within  sec  31,  art  lY,  of  the  consti- 
tution and  within  the  reserve  power  of  sec.  1,  art.  XI,  relat- 
ing to  corporations,  I  am  ntterly  unable  to  understand.  Sec 
1,  art  XI,  does  not  deal  at  all  with  mere  legislative  privil^es, 
but  do^  deal  with  the  creation  of  corporations  and  defining 
their  powers.  A  grant  thereunder  is  not  inherently  assign- 
able. "No  constitutional  regulation  of  power  to  grant  mere 
privileges,  not  corporate,  was  ever  supposed  to  be  necessary. 
It  has  been  common,  from  time  immemorial,  for  sovereign  au- 
thority to  make  such  grants.  It  was  with  a  new  manner  of 
granting  corporate  powers  that  sec  31,  art.  IV,  dealt.  The 
term  there  "for  granting  corporate  powers  or  privil^es,  ex- 
cept to  cities"  refers  to  the  words  "corporations  without  bank- 
ing powers  or  privileges  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  act  except  for  mimici- 
pal  purposes,"  in  sec  1,  art  XI.  The  purpose  of  the  latter 
section  was  to  prevent  the  formation  of  mere  private  corpo- 
rations by  special  act,  except  in  special  cases,  while  the 
amendment  to  sec.  31,  art  IV,  entirely  prohibited  the  forma- 
tion of  such  corporations  except  imder  the  general  law.  Both 
sections  deal  with  the  same  thing — ^the  granting  of  privileges 
by  act  of  incorporation,  and  not  privileges  which  may  be 
granted  irrespective  of  any  constitutional  provision  as  was  dis- 
tinctly decided  in  In  re  Southern  Wis.  P.  Co.,  supra. 

So  the  question  of  whether  the  grant  of  a  mere  privilege, 
not  corporate,  is  subject  to  alteration  or  repeal  is  to  be  solved 
by  the  terms  of  the  grant,  construed  in  the  light  of  characteriz- 
ing circumstances,  not  by  any  constitutional  provision.  It 
has  been  so  repeatedly  held  here.     Chopin  v.  Crtisen,  31  Wis. 
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209 ;  Wright  v.  Milwaukee  E.  B.  &  L.  Co.  95  Wis.  29,  69  N. 
W.  791.  It  will  be  seen  bj  these  cases  tbat  whether  any 
change  in  such  a  franchise  as  we  have  here,  is  legitimate,  is 
referable  solely  to  the  terms  of  the  grant.  True,  the  court 
failed  to  distinguish,  as  it  did  later,  between  a  franchise  and 
a  corporate  franchise.  But  reading  that  distinction  into  the 
opinions  they  clearly  hold  that  such  a  franchise,  whether 
granted  to  a  person  or  a  corporation,  is  not  subject  to  change 
except  according  to  its  terms,  and  such  is  the  law  necessarily. 

We  do  not  overlook  the  fact  that  in  Mamtowoe  v.  Manito- 
woc i&  N.  T.  Co.  145  Wis.  13,  129  N.  W.  925,  the  court,  or- 
guendo,  spoke  of  a  franchise  owned  by  a  corporation,  as  a  cor- 
porate franchise,  and  so  under  the  reserve  power ;  but  I  think 
that  was  unnecessary  to  the  case  and  the  merest  inadvertence. 
It  is  clearly  contrary  to  In  re  Southern  Wis.  P.  Co.  and  all 
the  other  cited  cases.  It  requires  but  a  mcnnent's  reflection 
to  appreciate  that  if  such  a  privilege  is  really  corporate  and 
so  within  the  reserve  power,  it  cannot  be  granted  to  a  corpora- 
tion by  special  act  at  all, — the  very  question  at  issue  in  the 
Southern  Wis.  P.  Co.  Case.  There  the  contrary  in  Stevens 
Point  B.  Co.  V.  Beilly,  44  Wis.  295,  was  overruled,  and  the 
logic  of  Stale  ex  rel.  Att'y  Oen.  v.  Portage  City  W.  Co.  107 
Wis.  441,  88  N.  W.  697,  and  Linden  L.  Co.  v.  Milwaukee 
E.  B.  <£  L.  Co.  107  Wis.  493,  83  N.  W.  851,  followed. 

It  is  unfortunate  that  after  all  efforts  made  to  distinguish 
between  a  franchise  and  a  corporate  franchise,  the  former  gov- 
erned by  the  terms  of  the  grant  and  the  latter  by  the  constitu- 
tional reservation,  confusion  keeps  cropping  out,  now  and 
then,  and  even  passes  unnoticed  for  a  time  by  those  who  have 
to  deal  specially  in  respect  to  it.  I  take  a  measure  of  this 
to  myself,  though  I  endeavored,  with  the  concurrence  of  some 
of  my  brethren  to  whom  I  submitted  the  matter,  to  correct  my 
inadvertence  at  the  earliest  possible  moment.  Calum-et  S.  Co. 
V.  ChUton,  148  Wis,  334,  370,  135  N.  W.  131.     I  think  all 
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said  in  the  Manitowoc  Case  about  a  privilege  under  sec  1862 
of  the  Statutes  being  a  corporate  franchise  subject  to  the  con- 
stitutional right  of  alienation  or  repeal,  is  beside  the  case. 

In  this  case  there  was  a  corporation  in  operation.  The 
privilege  was  in  no  sense  a  corporate  privilege.  The  opinion 
of  the  court  practically  concedes  that.  I  am  led  to  say  what 
I  have  respecting  the  legislative  power  because  the  subject 
was  advanced  in  this  case  and  found  some  favor.  However, 
the  decision  goes  wholly  on  a  construction  of  the  statute. 
The  idea  is  that,  by  a  proper  construction  thereof,  the  right 
to  regulate  the  charge  for  fares  was  not  parted  with  by  the 
legislature.     I  cannot  agree  with  that. 

It  is  conceded  that  it  was  competent  for  the  state  to  make  a 
bargain  with  the  railway  company  as  to  the  rate  of  fare  to  be 
charged  and  that  such  a  bargain  under  legislative  authority  is 
within  the  constitutional  guaranty  against  impairment,  the 
same  as  one  between  private  parties.  The  federal  supreme 
court  has  spoken  very  decisively  on  that  subject  many  times, 
particularly  in  Detroit  v.  Detroit  dtizeru^  8t.  B.  Co.  184  TJ. 
S.  368,  22  Sup.  Ct.  410,  and  Minneapolis  v.  Minneapolis  St. 
B.  Co.  216  TJ.  S.  417,  30  Sup.  Ot  118. 

There  was  no  constitutional  prohibition  in  the  way  of  the 
cily  of  Milwaukee,  by  legislative  authorization,  bargaining 
with  the  street  railway  company  as  it  is  claimed  to  have  done. 
That  it  possessed  such  authority  in  very  plain  language  cannot 
well  be  gainsaid.  What  could  be  plainer  than  sec.  1862: 
'^Any  municipal  corporation  .  •  •  may  grant  to  any  such 
corporation  .  •  •  upon  such  terms  as  the  proper  authorities 
shall  determine,  [the  use]  of  any  streets,"  etc  ?  What  could 
be  plainer,  inter  partes,  in  ordinary  matters  ?  Who  would  be 
bold  enough  to  contend  that  the  legislative  intent  was  not  to 
afford  opportunity  to  make  a  contract  so  that  a  railway  com- 
pany could  safely  finance  its  operations  ?  Such  certainly  is 
as  important  to  the  public  as  to  the  railway  company.     The 
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Tincertainty,  in  the  experience  of  any  street  railway  company 
as  to  whether  it  has  anything  which  it  can  really  count  on, 
forms  a  large  element  of  expense  in  many  ways,  which,  in  the 
end,  has  to  be  charged  up  to  the  investment  and  liquidated  in 
the  charges  for  service.  The  idea  that  the  public  really  gains 
any  advantage  by  holding  over  an  investment  in  such  prop- 
erty the  disturbing  uncertainty,  is  a  great  mistake.  The  best 
way  to  get  the  best  of  service  at  the  lowest  obtainable  price  is 
to  remove  just  as  far  as  possible,  all  dangers  to  the  reasonable 
income  paying  quality  of  the  investment. 

Now  conceding,  as  must  be  done,  in  view  of  the  ccmstitution 
and  decisions  here  and  in  the  federal  supreme  court,  that  the 
city  of  Milwaukee  had  authority  by  contract  to  confer  upon 
the  railway  company  authority  to  charge  whatever  fare  it 
might  see  fit,  up  to  a  specified  limit,  was  such  contract  made } 
That  the  adversary  parties  came  together  to  make  a  contract, 
goes  without  saying,  as  it  does  that  the  dominant  mutual  idea 
was  an  exchange  of  equivalents.  The  railroad  company  sur- 
rendered certain  things  and  incurred  certain  obligations  on 
its  side.  The  city  in  return  promised  the  railway  company 
enjoyment  of  a  contract  right  to  charge  for  fare,  ^^not  exceed- 
ing five  cents,''  except  for  children,  etc,  the  right  to  one 
transfer  to  be  incident  to  each  ticket  and  opportunity  to  be 
offered  to  patrons  to  purchase  'tickets  in  packages  of  twenty- 
five  for  one  dollar,  or  six  for  twenty-five  cents,"  usable  at  cer- 
tain times  and  within  certain  limits.  Now  that  seems  to  me 
to  be  plain.  Language  which  is  plain  from  every  viewpoint, 
does  not  admit  of  judicial  construction.  The  mutual  agree- 
ment that  the  company  may  chai^  specified  rates  for  service, 
seems  by  necessary  inference,  to  mean  that  at  its  option  it 
may  charge  up  to  the  maximum.  If  that  were  not  the  inten- 
tion of  the  parties,  what  were  they  contracting  fori  The 
principal  thing  was  matter  of  fare.  All  else  depended  on 
that     Would  a  company  leave  that  to  be  changed  at  the 
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pleasure  of  the  mtmicipality,  when  it  was  the  very  foundation 
element  of  competency  to  economically  finance  its  operation  ? 
It  having  relied  thereon,  and  arranged  all  its  financial  mat- 
ters accordingly,  and  investors  having  taken  its  securities  in 
the  same  reliance,  should  the  plain  language  of  the  contract 
between  the  parties  be  twisted  out  of  the  natural,  ordinary 
meaning  in  the  interests  of  municipal  control  ? 

There  is  much  which  might  be  written  on  this  matter,  but 
there  is  no  good  which  can  come  from  my  doing  so.  I  have 
assumed  the  cause  would  be  removed  to  the  federal  supreme 
court,  as  it  seems  to  me  to  be  in  conflict  with  the  federal  de- 
cisions. True,  the  court  rests  the  matter  on  the  construction 
of  the  statute,  but  if  the  construction  is  unreasonable  from 
the  standpoint  of  the  decisions  of  the  federal  supreme  court 
under  substantially  the  same  circumstances,  as  in  my  judg- 
ment it  is,  there  can  be  no  escape  by  means  of  statutory  con- 
struction from  the  effect  of  violation  of  the  constitutional 
guaranties.  If  that  were  not  so,  a  very  easy  way  would  ex- 
ist of  violating  such  guaranties  and  defying  the  supreme  judi- 
cial authority  in  respect  to  the  matter. 

I  appreciate  there  is  no  purpose  on  the  part  of  my  breth- 
ren to  circumvent  the  constitution.  They  have  reached  a 
conclusion  as  to  the  meaning  of  the  statute  which  renders 
Detroit  v.  Detroit  Citizens'  8t.  B.  Co.  184  TJ.  S.  368,  22 
Sup.  Ct  410,  inapplicable.  That  is  all  there  is  to  it  They 
have  reached  that  conclusion  by  applying,  in  my  judg^ 
ment,  the  doctrine  of  Chapin  v.  Crusen,  31  Wis.  209,  and 
similar  cases  away  beyond  their  legitimate  limits.  After 
resolving  all  reasonable  doubts  in  favor  of  the  municipal- 
ity, it  yet  seems  dear  to  me  that  the  very  thing  the  street 
railway  company,  and  the  common  council  of  the  city  as 
well,  were  after  was  settlement  for  a  long  period  of  the  vexed 
question  of  fares.  The  records  show,  and  it  is  a  matter  of 
public  knowledge,  that  disputes  as  to  fares  for  years  have  been 
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causing  a  very  disturbed  condition  of  affairs  in  Milwaukee. 
It  had  entered  into  the  political  activities  of  the  city  as  no 
otiber  question  had^  and  doubtless  rendered  the  future  of  the 
corporation  so  uncertain  as  to  almost  paralyze  it  as  r^ards 
making  advantageous  arrangements  for  rehabilitation  and  ex- 
tensions. The  only  thing  to  bring  peace  between  the  people 
and  the  corporation  and  enable  the  latter  to  perform  its  pub- 
lic duties  in  the  most  advantageous  way  to  the  public,  was  to 
stop,  absolutely,  for  the  length  of  time  covered  by  the  ordi- 
nance, the  disputes  over  whether  the  rates  of  fare  were  rea- 
sonable or  not.  How  can  it  be  fairly  said  that  the  really 
prominent  thing  which  led  to  the  arrangement,  sought  to  be 
disturbed  by  the  rate  commission  imder  its  assumption  of 
authority,  was  not  done  at  all  i 

Where  did  the  Railroad  Commission  get  its  authority  to 
supersede  the  contract?  I  appreciate  the  answer  of  the 
court's  opinion  is  that  it  has  not  attempted  to  supersede  a  con- 
tract, but  to  enforce  its  terms;  that,  not  to  exceed  the  ordi- 
nance limit  as  to  fares,  left  the  field  of  activity  to  which  the 
Commission  succeeded  as  to  what  is  a  reasonable  fare;  that 
the  meaning  of  the  contract  is  the  railway  company  shall  be 
privileged  to  charge  a  reasonable  fare  not  exceeding  the  stated 
rate.  That  comes  back  to  the  question  of  construction  and 
concedes  that  if  Ihe  construction  be  wrong  the  decision  is 
wrong.  It  is  appreciated  that  the  law  under  which  the  RaUr 
road  Commission  operated  expressly  reserved  from  the  grant 
of  administrative  power,  power  to  interfere  with  existing  con- 
tracts which  were  not  inherent  in  the  corporate  franchise. 
So  if  there  was  a  contract,  exempt  from  legislative  interfer- 
ence, fixing  the  rate  of  fare  as  to  the  railway  company,  the 
Railroad  Commission  usurped  authority  in  making  the  order 
complained  of.  If  there  was  a  contract  which  left  tlie  ques- 
tion open  to  investigation  as  to  what  was  the  reasonable  fare 
it  could  charge,  leaving  the  ascertainment  of  that  a  matter  of 
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administration^  then  the  Commission  acted  within  the  scope  of 
its  power.     I  think  the  former  is  correct. 

ViNjB,  J.     I  concur  in  the  foregoing  opinion  of  Mr.  Jus- 
tice MAB8HAI.L. 


Basnes,  J.,  took  no  part 


Obat,  Respondent,  vs.  Chioaqo  &  Nobthwestsbk  Railway 

Company,  Appellant 

April  so—May  SI,  191S. 

Railroads:  Injury  to  employee  in  yards:  Negligence  of  engineer:  Tio- 
lati4>n  of  orders:  Scope  of  employment:  Contributory  negU^ 
gence:  Questions  for  jury:  Federal  Employers*  Liability  Act: 
Injury  to  employee  when  not  employed  in  interstate  commerce: 
Evidence:  Judicial  notice:  Offer  of  proof:  Appeal:  Error  not 
presumed:  Damages:  Tuberculosis  induced  by  injuries:  Medi- 
cal testimony. 

1.  Plaintiff*  who  was  employed  in  defendant's  yards  as  engine  "dis- 
patcher" or  "hostler/'  was  walking  in  a  beaten  path  at  the 
side  of  the  track  northward  from  a  cinder  pit  into  which  an- 
other employee  was  throwing  water  from  a  hose,  causing  a 
cloud  of  steam  to  rise  and  spread  over  the  track  in  the  direc- 
tion plaintiff  was  going.  Wishing  to  cross  the  track,  he  stopped 
and  listened  and,  hearing  no  sound  but  a  hissing  noise  which 
he  thought  was  produced  by  the  throwing  of  water  on  the 
hot  cinders*  stepped  on  the  track  without  looking  toward  the 
south  and  was  struck  by  a  "drifting"  engine  coming  from  that 
direction.  Held  that,  in  view  of  the  facts  that  there  was  a 
yard  regulation  requiring  the  stopping  of  all  engines  south  of 
the  cinder  pit,  which  the  engineer  failed  to  observe,  and  that 
the  duties  of  yardmen  necessarily  take  them  frequently  upon 
and  about  the  tracks,  it  cannot  be  said  as  a  matter  of  law  that 
plaintiff  was  guilty  of  contributory  negligence,  although  upon 
the  same  evidence  the  jury  would  have  been  warranted  in 
finding  that  to  be  the  fact 
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2.  Under  the  circiiiiistancefl  stated,  plaintiff's  testimony  that  he 

listened  but  conld  not  hear  the  natural  and  necessary  nolaea 
of  the  engine  as  it  approached,  was  not  incredible. 

3.  Althoosh  the  engineer  of  the  engine  which  struck  plaintiff  vio- 

lated the  orders  of  his  employer  in  running  past  the  cinder 
pit  instead  of  delivering  his  engine  to  the  engine  dispatcher 
south  of  the  pit,  he  was  nevertheless  within  the  scope  of  his 
employment  so  far  as  third  persons  were  concerned. 

4.  That  the  great  railroad  systems  of  the  state  are  continuously 

engaged  in  both  interstate  and  intrastate  commerce  is  matter 
of  common  knowledge. 

5.  To  bring  a  case  within  the  federal  Employers'  Liability  Act  it 

is  necessary  not  only  that  the  employer  be  engaged  in  inter- 
state commerce  but  that  the  injured  employee  shall  suffer  his 
injury  while  he  is  employed  therein. 

6.  An  employee  whose  duty  it  is  to  care  f6r  and  dispatch  engines 

used  in  both  interstate  and  intrastate  commerce  cannot  be 
said  to  be  employed  in  interstate  commerce  during  the  entire 
day;  especially  not  during  the  periods  of  leisure  or  rest,  while 
merely  waiting  for  the  arrival  of  an  engine. 

7.  To  warrant  a  reversal  for  the  exclusion  of  evidence  offered  tcf 

the  purpose  of  showing  the  case  to  be  within  the  federal  act, 
where  plaintiff's  injury  occurred  during  a  period  of  leisure 
or  rest,  the  offer  should  be  so  definite  and  certain  as  to  ap- 
prise the  trial  court  of  the  fact  that  the  proof  so  offered  would 
tend  to  establish  that  plaintiff's  entire  work  was  connected 
with  interstate  commerce. 

8.  Medical  testimony,  in  a  personal  injury  case,  to  the  effect  that 

an  injury  such  as  plaintiff  received  is  likely  to  induce  or  incite 
tuberculosis  by  reducing  the  natural  resistance  of  the  patient, 
does  not  suffice  to  establish  a  causal  relation  between  the  physi- 
cal injury  and  tuberculosis  shown  to  have  existed  more  than  a 
year  later. 

9.  But  when  to  this  testimony  is  added  the  positive  opinion  of 

plaihtiff's  family  physician,  who  was  in  a  position  to  Judge  of 
the  actual  as  well  as  probable  effects  of  the  injury  upon  plaint- 
iff, to  the  effect  that  the  tubercular  condition  is  the  result  of 
the  injury,  it  cannot  be  said  that  a  flinding  of  the  existence  of 
such  causal  relation  is  purely  conjectural 

Appeal  from  a  judgment  of  the  municipal  court  of  Outa- 
gamie county :  Thomas  H.  Btan,  Judge.     Affirmed. 
Personal  injuriea.    Plaintiff,  a  man  fifty-one  years  of 
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age,  was  for  years  an  employee  of  the  defendant,  and  in  Janu- 
ary, 1911,  -was  an  ^'engine  dispatcher^'  or  ^Tiostler^'  in  the  de- 
fendant's yards  at  Antigo,  Wisconsin.  His  duties  were  to 
take  charge  of  every  engine  coming  into  the  yards  at  the  close 
of  its  run,  empty  the  fire  hox  by  dumping  the  coal  and  cinders 
into  the  cinder  pit,  run  it  to  the  coal  house  to  be  replenished 
with  coal,  to  the  water  tank  to  be  replenished  with  water, 
thence  to  the  wood  bin  to  be  supplied  with  kindling  to  start  a 
fire,  and  thence  to  the  roundhouse  to  wait  for  its  next  trip. 
He  had  an  an  assistant  named  Bock  and  a  helper  named 
Kraioski.  The  latter  was  called  the  pitman,  and  it  was  his 
duty  to  clean  out  the  pan  of  the  engine,  wet  down  the  coals 
and  cinders,  and  shovel  the  cinders  out  of  the  pit  The  tracks 
in  the  yards  run  practically  north  and  south,  the  roundhouse 
being  at  the  north  end  and  the  engines  coming  in  at  the  south 
end.  As  the  engine  comes  in  to  the  yard  it  first  reaches  the 
cinder  pit,  a  long,  rectangular  pit,  several  feet  deep,  which  is 
about  eighty  feet  in  length,  somewhat  wider  than  the  track 
and  immediately  imder  the  same.  Six  feet  nine  inches  north 
of  this  pit  and  on  ike  west  side  of  the  track  is  a  coal  shed, 
which  parallels  the  track  for  about  250  feet  northward,  and 
is  four  feet  three  inches  distant  from  the  west  rail  thereof ^ 
leaving  a  clearance  space  of  about  eighteen  inches.  On  the 
east  side  of  the  track,  about  twelve  feet  distant  from  the  east 
rail  and  about  sixty  feet  north  of  the  cinder  pit,  is  a  small 
shelter  shanty,  nine  by  fifteen  feet  in  size,  in  which  the  plaint- 
iff and  his  helpers  stayed  when  not  required  by  their  duties 
to  be  actively  at  work.  The  sandhouse,  water  tank,  and  wood 
bin  were  still  further  north  on  the  east  side  of  the  track,  and 
the  roundhouse  was  200  feet  further  north  than  the  wood  bin. 
About  thirty  engines  were  dispatched  during  the  twenty-four 
hours,  of  which  the  plaintiff  and  his  assistant  dispatched  about 
half.  Their  working  hours  were  from  6  o'clock  a.  m.  until 
6  o'clock  p.  m. 
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The  accident  in  question  happened  between  10  and  11 
o^clock  in  the  forenoon  of  January  19,  1911.  The  plaintiff 
testified  that  on  that  morning  he  and  his  helper  had  dispatched 
four  engines  prior  to  8 :20  o'clock,  at  which  time  he  went  to 
the  depot  to  get  his  pay  check.  He  then  went  to  a  grocery 
store  and  also  to  a  saloon  near  by,  and  returned  to  the  round- 
house after  an  absence  of  about  fifty  minutes.  He  remained 
at  or  in  the  vicinity  of  the  roundhouse  about  three  quarters  of 
an  hour  and  then  walked  southward  on  the  east  side  of  the 
track  past  the  sandhouse  and  the  shanly  to  a  point  about 
twenty-three  feet  south  of  the  shanty,  where  he  crossed  to  the 
west  side  of  the  track  and  walked  along  south  along  the  east 
side  of  the  coal  shed,  between  it  and  the  west  rail  of  the 
track,  to  the  southeast  comer  of  the  coal  shed,  and  continued 
south  to  a  point  three  or  four  feet  south  of  the  north  line  of 
the  cinder  pit,  where  he  stopped.  He  testifies  that  he  came 
to  this  point  because  when  he  left  the  roundhouse  he  saw  so 
much  steam  and  smoke  arising  from  the  cinder  pit  that  he  con- 
cluded that  he  ought  to  ascertain  whether  the  cinder-pit  man, 
Kraioski,  was  performing  his  duty  in  putting  out  the  fire  in 
the  cinder  pit  He  further  testifies  that  when  he  reached  the 
last  point  above  stated  he  saw  Kraioski  standing  at  the  west 
edge  of  the  cinder  pit  with  the  hose  in  his  hands,  throwing 
water  on  the  hot  cinders  in  the  pit,  and  that  when  he  saw  this 
he  started  back  to  the  shanty  along  a  beaten  path  between  the 
coal  shed  and  the  west  rail ;  that  smoke  and  steam  were  coming 
from  the  cinder  pit  in  volumes  and  were  blown  northward  so 
as  to  obscure  the  vision ;  that  as  he  reached  a  point  about  op- 
posite the  shanty,  as  he  thought,  he  turned  eastward,  stopped 
and  listened  a  few  seconds,  but  heard  nothing,  as  he  thought, 
except  the  sizzling  of  the  water  on  the  cinders  and  hot  coals 
in  the  cinder  pit,  and  then  started  to  step  over  the  west  rail  of 
the  track,  and  was  struck  by  engine  No.  1066  and  badly  in- 
jured. He  claimed  that  the  engine  was  drifting  or  approach- 
ing noiselessly  without  working  steam  and  without  ringing 
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the  belL  The  fact  that  he  was  struck  by  the  engine  is  ad- 
mitted. The  negligence  claimed  was  (1)  the  failure  to  stop 
the  engine  south  of  the  cinder  pit,  in  violation  of  a  regulation 
or  order  claimed  to  exist  to  that  effect;  (2)  the  failure  to 
ring  the  engine  bell;  and  (3)  the  running  of  the  engine  at  a 
negligent  rate  of  speed  under  the  circumstances. 
The  jury  returned  the  following  special  verdict: 

"(1)  Was  the  plaintiff,  on  the  19th  day  of  January,  1911, 
struck  by  one  of  defendant's  engines  and  injured?  A,  Yes 
(by  the  court). 

"(2)  Did  the  defendant,  prior  to  the  day  of  the  plaintiff's 
injury,  cause  an  order  to  be  issued  providing  in  substance  that 
engines  delivered  on  coal-shed  track  to  be  dispatched,  should 
stop  south  of  the  cinder  pit?    A.  Yes. 

"(3)  If  you  answer  question  numbered  2  TTes/  was  such 
order  abrogated  prior  to  the  day  of  the  plaintiff's  injury? 
A.  No. 

"(4)  If  you  answer  question  numbered  2  TTes'  and  ques- 
tion numbered  3  *No,'  then  was  Engineer  Kane  guilty  of  neg- 
ligence in  running  his  engine  north  of  the  cinder  pit  in  viola- 
tion of  such  order  at  the  time  plaintiff  was  injured  ?    A.  Yes. 

"(5)  If  you  answer  question  numbered  4  TTes,'  then  was 
such  negligence  of  Engineer  Kane  a  proximate  cause  of 
plaintiff's  injury  ?     A.  Yes. 

"(6)  Was  the  engine  bell  of  the  engine  that  struck  plaint^ 
iff  ringing  at  and  immediately  prior  to  the  time  of  plaintiff's 
injury?    A.  No, 

"(7)  If  you  answer  question  numbered  6  T^'o,'  then  was 
Engineer  Kane  guilty  of  negligence  in  failing  to  cause  the 
engine  bell  to  be  rung  immediately  prior  to  the  time  of  plaint- 
iff's injury?    A,  Yes. 

"(8)  If  you  answer  question  numbered  7  Tes,'  then  was 
such  negligence  a  proximate  cause  of  plaintiffs  injury? 
A.  Yes. 

"(9)  Under  the  circumstances  existing,  was  Engineer 
Kane  guilty  of  negligence  in  running  the  said  engine  north  of 
said  cinder  pit  to  the  place  where  it  struck  plaintiff  at  the 
rate  of  speed  at  which  he  was  running  ?    A.  Yes. 

"(10)  If  you  should  answer  question  numbered  9  TTee,* 
Vol.  163  —  41 
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then  answer  this :  Was  such  negligence  a  proximate  cause  of 
plaintifPs  injury?     A.  Yes. 

"(11)  Was  llie  plaintiff  guilty  of  any  negligence  whidi 
proximately  contributed  to  his  injury  t    A.  No. 

"(12)  If  you  should  answer  the  eleventh  question  TTes,* 
then  answer  this:  Was  the  said  negligence  of  Kane  greater 
than  that  of  the  plaintiff?    A.  (No  answer.) 

"(13)  If  you  should  answer  the  twelfth  question  *Tes/ 
then  did  such  negligence  contribute  in  a  greater  degree  to  the 
plaintiff's  injury  than  did  that  of  the  plaintiff?  A.  (No  an- 
swer. ) 

"(14)  What  sum  will  justly  compensate  the  plaintiff  for 
the  injuries  sustained  by  him?  A.  $7,815  (seven  thousand 
eight  hundred  and  fifteen  dollars)/' 

The  usual  motions  were  made  by  the  defendant  for  judg- 
ment notwithstanding  the  verdict,  for  correction  of  the  ver- 
dict and  judgment  thereon  as  corrected,  and,  in  event  of  the 
denial  of  these  motions,  for  a  new  triaL  All  of  the  motions 
being  overruled,  judgment  was  rendered  for  the  plaintiff  on 
the  verdict,  and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Edward  M.  Smart, 
and  oral  argument  by  0.  R.  Oorman.  He  contended  in 
part:  (1)  The  plaintiff  was  guilty  of  contributory  negligence 
as  a  matter  of  law  (Osborne  v.  Lehigh  Valley  G.  Co.  97  Wis. 
27,  71  N.  W.  814)  ;  and  the  question  as  to  whose  negligence 
was  the  greater  should  have  been  submitted  to  the  jury 
{Schendel  v.  C.  &  N.  W.  B.  Co.  147  Wis.  441,  133  N.  W. 
830).  (2)  The  acts  of  the  engineer  were  not  in  the  dis- 
charge of  his  duties  and  the  defendant  is  not  liable  therefor. 
Laws  of  1907,  ch.  254;  Cobb  v.  Simon,  119  Wis.  697,  97  N. 
W.  276 ;  Steffen  v.  McNwughton,  142  Wis.  49,  124  N.  W. 
1016 ;  Firemen's  Fund  Ins.  Co.  v.  Schreiber,  150  Wis.  42, 
135  N.  W,  607.  (3)  The  plaintiff  was  employed  in  inter- 
state commerce  and  the  federal  act  governs  the  case.  Second 
Employers'  Liability  Cases,  228  U.  S.  1,  32  Sup.  Ct  169  ; 
Buck  V.  C,  M.  <Sf  St.  P.  B.  Co.,  ante,  p.  158,  140  N.  W. 
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1074 ;  Lamphere  v.  Oregon  B.  &  N.  Co.  196  Fed.  336 ;  Zikoe 
V.  Oregon  B.  dc  N.  Co.  179  Fed.  893 ;  Colamrdo  v.  Central 
B.  Co.  of  N.  J.  180  Fed.  832,  192  Fed.  901 ;  Behrens  v.  lU. 
Cent.  B.  Co.  192  Fed.  681;  MikkeUon  v.  Truesdale,  63 
Minn.  137,  66  N.  W.  260.  (4)  The  evidence  as  to  tubercu- 
losis was  too  remote.  Bucher  v.  Ww.  Ceni.  B.  Co.  139  Wis. 
697,  120  N.  W.  618 ;  Krawiecki  v.  KiecJchefer  B.  Co.  161 
Wis.  176, 138  N.  W.  710;  Depow  v.  C.  <6  N.  W.  B.  Co.  161 
Wis.  109,  138  N.  W.  42 ;  Weber  v.  Third  Ave.  B.  Co.  12 
App.  Div.  612, 42  N.  Y.  Supp.  789 ;  Eoey  v.  MetropolUm  8t. 
B.  Co.  65  App.  Div.  270,  74  N.  Y.  Supp.  1113 ;  Scheffer  v. 
BaUroad  Co.  106  U.  S.  249 ;  Marcott  v.  M.,  8t.  P.  &  8.  8. 
M.  B.  Co.  147  Wis.  216,  133  N.  W.  37 ;  Spear  v.  Hiles,  67 
Wis.  361,  30  N.  W.  611 ;  Waiters  v.  Waterloo,  126  Iowa, 
199, 101  N.  W.  871 ;  Snow  v.  N.  Y.,  N.  H.  <6  H.  B.  Co.  186 
Mass.  321,  70  N.  E.  206 ;  Koch  v.  Zimmerman,  86  App.  Div. 
370,  83  N.  Y.  Supp.  339. 

Stephen  J.  McMahon,  attorney,  and  P.  H.  Martin,  of  coun- 
sel, for  the  respondent. 

WiNsix)w,  C.  J.  The  appellant  makes  five  contentions, 
viz.:  (1)  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence as  matter  of  law;  (2)  that  the  engineer  of  the  engine 
was  not  acting  within  the  scope  of  his  employment  when  the 
accident  happened;  (3)  that  the  court  erred  in  refusing  to 
receive  evidence  tending  to  show  that  plaintiff  was  employed 
in  interstate  commerce  at  the  time  of  his  injury;  (4)  that 
the  court  erred  in  admitting  in  evidence  proof  as  to  pulmo- 
nary tuberculosis,  and  in  failing  to  instruct  the  jury  that  there 
was  no  evidence  that  the  accident  caused  his  tubercular  con- 
dition; and  (6)  that  the  damages  are  excessive.  These  con- 
tentions will  be  discussed  in  their  order. 

1.  The  first  contention  is  based  principally  upon  the  plaint- 
iff's own  admissions  to  the  effect  that  he  did  not  look  to  the 
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south  to  see  whether  an  engine  was  coming  before  he  started 
to  walk  northward,  that  he  knew  it  was  dangerous  to  walk 
northward  from  the  pit,  either  on  the  track  or  close  to  the 
track,  because  it  was  a  common  occurrence  for  im  engine  to 
move  along  over  this  space  without  giving  the  proper  signals, 
and  that  notwithstanding  this  fact  and  the  fact  that  he  could 
not  see  to  the  southward  he  started  to  cross  the  track.  In  ad- 
dition to  these  admissions  the  defendant  insists  that  the 
plaintiff's  claim  that  he  listened  and  could  not  hear  the  nat- 
ural and  necessary  noises  of  the  engine  as  it  approached  is 
incredible. 

These  considerations  were  certainly  amply  sufficient  to 
justify  the  jury  in  holding  the  plaintiff  guilty  of  contribu- 
tory negligence,  but  the  question  whether  they  would  justify 
the  court  in  so  holding  is  a  very  different  one.  The  plaint- 
iff's testimony  went  further,  however.  He  testified  (and  in 
this  he  is  fully  corroborated  by  other  testimony)  that  a  yard 
regulation  ousted  requiring  incoming  engineers  to  stop  their 
engines  and  leave  them  for  the  ^^engine  dispatchers''  to  take 
charge  of  before  reaching  the  cinder  pit;  that  as  he  walked 
northward  he  walked  west  of  the  track  in  a  beaten  path  and 
not  on  the  track  itself;  that  he  stopped  before  attempting  to 
cross  the  track  and  while  he  was  still  in  a  place  of  safety 
(namely,  the  clearance  space  between  the  track  and  the  coal 
shed),  and  listened  for  somewhere  from  two  to  four  or  five 
seconds;  that  he  heard  no  engine  nor  engine  bell;  that  the 
only  soimd  he  could  hear  was  a  hissing  noise  which  he  thought 
was  the  noise  produced  by  the  throwing  of  water  on  the  hot 
cinders  in  the  pit,  that  he  concluded  that  everything  was 
clear,  and  then  started  to  step  across  the  track. 

We  are  unable  to  say  that  this  testimony  is  incredible. 
We  suppose  it  is  matter  of  common  knowledge  that  a  "drift- 
ing" engine  frequently  makes  little  noise.  It  may  well  be 
that  under  circumstances  such  as  were  testified  to  here,  the 
noise  of  the  relief  valve  of  such  an  engine  mi^t  be  so 
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mei^ged  into  the  hissing  of  the  water  being  thrown  upon  the 
cinders  as  to-be  indistinguishable.  Taking  into  consideration 
the  fact  that  there  was  a  yard  regulation  requiring  the  stop- 
ping of  all  engines  south  of  the  pit  and  the  further  fact  that 
yard  men  must  necessarily  be  frequently  upon  and  about  the 
tracks  in  the  performance  of  their  duties,  we  are  unable  to 
say  that  the  plaintiff's  conduct  here  was  negligent  as  matter 
of  law. 

2.  The  engineer  of  the  locomotiye  testified  that  he  knew 
of  the  bulletin  requiring  engines  to  stop  south  of  the  pit  to 
be  delivered  to  the  '^engine  dispatcher/'  but  that  he  took  his 
engine  north  to  save  himself  walking;  that  he  had  to  go  to 
the  roundhouse  to  leave  his  clothes,  and  that  he  always  took 
his  engine  north  as  far  as  the  water  tank  if  there  were  no 
engines  there,  and  the  "engine  dispatcher"  received  it  at 
that  place.  From  these  facts  it  is  argued  that  the  engineer 
was  not  only  disobeying  orders,  but  was  not  within  the  scope 
of  his  employment,  hence  that  his  master  is  not  responsible 
for  his  negligent  act.  The  contention  is  clearly  untenable. 
The  engineer's  duty  was  to  deliver  his  engine  to  the  "engine 
dispatcher.'*  He  was  directed  to  do  that  at  a  certain  place, 
but  he  chose  to  do  it  at  another  place.  In  so  doing  he  vio- 
lated orders,  but  was  still  within  the  scope  of  his  employ- 
ment. This  subject  has  been  gone  over  so  recently  that  it  is 
unnecessary  to  enlarge  on  it  again.  The  principle  is  that 
if  a  servant  is  endeavoring  to  forward  his  master's  business, 
but  is  guilty  of  negligence  or  even  violation  of  orders  in  his 
endeavor,  he  will  violate  his  duty  to  his  master,  but  he  will 
still  be  within  the  scope  of  his  employment  so  far  as  third 
persons  are  concerned.  Were  it  otherwise  there  would  ap- 
parently be  no  redress  against  the  master  for  injuries  re- 
ceived by  third  persons  at  the  hands  of  negligent  or  dis- 
obedient servants.  Batclijfe  v.  C,  3f.  &  8t.  P.  B.  Co.,  ante, 
p.  281,  141  N.  W.  229. 

8.  The  complaint  does  not  allege  that  the  defendant  was 


646         SUPBEME  COUET  OF  WISCONSIN.      [1£ay 


Gray  t.  Chicago  A  N.  W.  R,  Co.  163  Wis.  637. 


engaged  in  interstate  commerce,  or  that  the  engine  in  ques- 
tion had  been  handling  an  interstate  train,  bnt  simply  that 
the  defendant  was  operating  trains  and  was  carrying  passen- 
gers and  freight  for  hire  between  Antigo  and  other  cities  and 
villages  in  Wisconsin.  Neither  did  the  plaintiffs  evidence 
show  that  the  defendant  was  transacting  an  interstate  busi- 
ness. When  the  defendant  took  the  case,  however,  it  oflFered 
to  show  that  it  and  its  trains,  engines,  and  employees  were 
engaged  in  hauling  cars  of  f  rei^t  continuously  over  this  line 
between  points  in  Illinois,  Michigan,  and  Wisconsin  at  and 
prior  to  the  time  of  the  accident ;  that  the  engines  which  were 
being  dispatched  at  this  roundhouse  at  the  time  in  question 
were  making  trips  through  Michigan  to  Ashland,  making  con- 
nections with  the  Watersmeet  branch;  that  the  engines  run- 
ning south  wouldn't  run  outside  the  state;  that  those  going 
and  coming  from  the  south  handled  refrigerator  cars  from 
Chicago.  No  offer  was  made  to  show  that  the  engine  in 
question  had  been  hauling  an  interstate  train  or  interstate 
freight,  nor  that  all  the  engines  dispatched  at  this  roundhouse 
hauled  interstate  freight  or  interstate  trains.  Part  of  this 
testimony  was  received  against  objection,  but  ultimately  it 
was  all  stricken  out,  and  so  the  question  whether  the  federal 
Employers'  Liability  Act  controlled  the  present  case  was 
eliminated  from  the  case. 

An  attempt  is  made  by  the  respondent  to  justify  this  rul- 
ing on  the  ground  that  the  testimony  was  incompetent  and  im- 
material, because  there  is  no  claim  made  in  the  answer  that 
the  plaintiff  was  employed  in  interstate  commerce  at  the 
time  of  his  injury.  We  should  be  slow  to  hold  to  so  strict 
and  technical  a  rule.  The  statutes  of  the  United  States  are 
the  law  of  the  land,  and  not  like  the  statutes  of  our  sister 
states  which  must  be  pleaded  and  proven  in  order  to  be  avail- 
able. Furthermore,  the  fact  that  the  great  railroad  systems 
of  the  state  are  continuously  engaged  in  both  kinds  of  com- 
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merce  must,  we  think,  be  so  well  known  as  to  be  matter  of 
common  knowledge.  We  do  not  find  it  necessary  to  decide 
this  question,  however,  as  we  are  of  opinion  that  the  niling 
was  ri^t  on  the  merits.  As  it  was  pointed  out  in  the  re- 
cent case  of  Buck  v.  C,  M.  &  St.  P.  R.  Co.,  ante,  p.  158, 
140  N.  W.  1074,  it  is  necessary,  in  order  to  bring  a  case 
within  the  federal  act,  not  only  that  the  employer  be  engag^ 
in  interstate  commerce,  but  that  the  injured  employee  shall 
suffer  his  injury  "while  he  is  employed'^  in  interstate  com- 
merce. Taking  care  of  an  engine  after  it  has  completed  its 
run  and  preparing  it  for  the  roundhouse  seems  very  like  re- 
pairing it,  and  we  have  just  held  that  a  servant  is  not  em- 
ployed in  interstate  commerce  who  is  simply  repairing  an 
appliance  which  may  be  used  for  either  kind  of  commerce,  but 
which  is  not  at  the  time  of  the  repair  in  actual  use  in  facili- 
tating interstate  commerce.  BtccJc  v.  0.,  M.  &  St.  P.  B.  Co., 
supra. 

We  think  there  is  a  stronger  ground,  however,  upon  which 
the  ruling  of  the  trial  court  may  be  sustained.  It  appears 
that  the  plaintiff  at  the  time  of  the  accident  here  was  walking 
back  to  his  rest  shanty,  and  was  doing  nothing  at  all  in  the 
way  of  dispatching  engines.  Now  it  may  perhaps  be  cor- 
rectly held  (though  we  do  not  decide  the  question)  that  a 
man  whose  day  is  spent  in  dispatching  engines  all  of  which 
are  engaged  in  interstate  commerce  is  in  legal  effect  employed 
in  interstate  commerce  during  the  whole  day  and  including 
the  periods  of  leisure  or  rest  when  he  is  doing  nothing  but 
waiting  for  the  arrival  of  an  engine;  but  if,  on  the  other 
hand,  part  of  the  engines  dispatched  be  engaged  in  interstate 
business  and  part  in  local  or  intrastate  business,  we  are  un- 
able to  see  how  it  could  be  logically  said  that  he  was  "em- 
ployed in  interstate  commerce''  all  day  or  during  his  inter- 
vals of  leisure.  In  the  present  case,  as  we  have  seen,  there 
was  no  offer  to  show  that  all  the  engines  dispatched  daily  by 
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the  plaintiff  were  engaged  in  intestate  commerce.  As  said 
before  in  this  opinion^  we  think  it  must  be  considered  a  mat- 
ter of  common  knowledge  that  the  great  railroad  systems  of 
the  present  day  are  engaged  in  both  interstate  and  intrastate 
commerce  all  the  time  and  side  by  side.  The  offer  of  proof 
in  this  case  went  little,  if  any,  further  than  this.  It  was 
noticeably  guarded  and  indefinite  in  its  purport.  Every 
word  of  it  might  be  admitted  to  be  true  and  yet  it  would  not 
be  shown  that  all  the  engines  dispatched  at  this  roundhouse 
by  the  plaintiff  were  engaged  in  interstate  business,  nor  even 
that  the  engine  in  question  had  been  so  engaged.  The  offer 
should  have  been  so  definite  and  certain  as  to  apprise  the  trial 
court  of  the  fact  that  the  proof  so  offered  would  tend  to  es- 
tablish the  fact  that  the  plaintiff's  entire  work  consisted  of 
the  dispatching  of  engines  engaged  in  interstate  commerce. 
Error  must  appear  affirmatively, — ^it  is  not  to  be  presimied. 
We  conclude,  therefore,  that  there  was  no  error  in  these  rul- 
ings. 

4.  It  appears  from  the  evidence  that  the  plaintiff  received 
severe  bruises,  wounds,  and  contusions  on  the  head,  body,  and 
hips  at  the  time  of  the  accident;  that  several  ribs  were 
broken,  and  that  he  was  in  bed  two  weeks ;  that  his  left  arm 
is  still  partially  paralyzed;  that  he  suffers  pain  in  the  left 
arm  and  shoulder  practically  all  the  time;  that  he  is  in- 
capacitated for  physical  labor ;  is  afflicted  with  occasional  spells 
of  dizziness;  and  that  his  average  weight  is  reduced  from 
about  160  pounds  to  about  130  pounds.  The  injury  was  suf- 
fered in  January,  1911.  He  was  examined  by  Dr.  Connell 
of  Fond  du  Lac  in  May,  1912,  and  it  was  then  found  for  the 
first  time  by  examination  of  his  sputum  that  he  had  incipient 
consumption  or  tuberculosis  of  the  lungs.  He  testified  him- 
self that  he  had  had  night  sweats  and  hemorrhages.  This  tes- 
timony was  received  against  objection,  and  the  court  refused  to 
instruct  the  jury,  as  requested  by  the  defendant,  that  they  could 
not  find  that  the  accident  caused  the  pulmonary  tuberculosis 
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from  which  the  plaintiff  is  suffering.  The  defendant's  conten- 
tion is  that  there  is  no  sufficient  evidence  to  establish  any  causal 
relaticm  between  the  physical  injury  and  the  tuberculosis 
which  existed  more  than  a  year  later,  and  that  the  relation- 
ship between  the  two  is  purely  conjectural  There  was  medi- 
cal testimony  to  the  effect  that  an  injury  such  as  plaintiff  re- 
ceived is  likely  to  induce  or  incite  tuberculosis  by  reducing 
the  natural  resistance  of  the  patient,  lowering  his  vitality, 
and  putting  him  in  a  condition  whereby  he  is  unable  to  with- 
stand infection.  If  this  testimony  were  the  only  testimony 
tending  to  show  a  causal  relation  between  the  injury  and  the 
tuberculosis  we  should  agree  with  the  defendant's  contention. 
If  decreased  powers  of  resistance  resulting  from  an  injury 
are  to  be  considered  as  a  link  in  the  chain  of  causation  be- 
tween the  injury  and  a  disease  developing  years  afterward, 
it  is  very  evident  that  a  large,  if  not  an  almost  limitless,  field 
is  opened  up  for  speculation  by  juries  in  a  region  where  there 
can  be  no  guide  and  no  probability  of  just  results. 

In  the  present  case,  however,  there  was  other  testimony  be- 
sides the  general  testimony  above  referred  to.  Dr.  E.  J. 
Donohue,  who  treated  the  plaintiff  for  his  injuries  from  the 
day  of  the  accident  in  January,  1911,  until  some  time  in 
April  following  and  gave  him  a  thorough  physical  examina- 
tion, including  an  examination  of  the  sputum,  about  two 
weeks  before  the  trial  in  July,  1912,  testified  directly  as  fol- 
lows: 

"Such  an  injury  as  the  one  he  sustained  would  cause  tu- 
berculosis. It  would  decrease  the  resisting  forces,  tend  to 
give  a  chance  for  infection,  and  give  it  a  chance  to  loom  up. 
In  other  words,  this  germ  that  is  dormant  or  inactive  would 
or  can  become  active.  In  my  opinion  the  tubercular  condi- 
tion that  I  found  is  the  result  of  this  injury,  and  he  is  per- 
manently disabled  from  manual  labor." 

Here  is  direct  testimony  by  the  physician  who  treated  the 
plaintiff  for  his  injuries  for  months,  and  presumably  knew 
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more  of  their  nature  and  extent  than  any  one  else.  It  ap- 
pears that  he  had  known  the  plaintiff  for  years  and  had 
treated  his  family.  He  must  have  been  in  a  favorable  posi- 
tion to  judge  of  the  actual  as  well  as  the  probable  effects  of 
such  an  injury  upon  the  plaintiff.  He  testified  positively 
that  in  his  opinion  the  tubercular  condition  was  the  result  of 
the  injury  received.  We  are  unable  to  say  that  this  testi- 
mony is  beyond  the  proper  scope  of  expert  medical  testimonyi 
and  unless  we  can  say  that  it  seems  certain  that  we  cannot 
hold  that  a  finding  that  the  tubercular  condition  was  caused 
by  the  accident  is  purely  conjecturaL 

There  are  no  other  contentions  which  require  treatment 

By  the  Court. — Judgment  affirmed. 


State  bx  kel.  City  of  Supeeiob,  Bespondent,  vs.  Duluth 
Stbebt  Eailway  Company,  Appellant 

AprU  S(h-May  SI,  1919. 

Railroad  commiiBUm:  Tublic  utHitieM:  Street  raUtoaya:  Strikei: 
Compelling  adequate  service:  Juri$diction  of  courtM:  Manda- 
mus. 

The  legislature  having  clothed  the  railroad  commission  with  fuU 
authority  to  act  gtKMi-judlclally  in  a  case  where  a  puhlic  util- 
ity corporation  (in  this  instance  a  street  railway  company) 
has  been  rendered  Incapable  of  performing  its  public  duty  with- 
out submitting  to  such  terms  as  Its  employees,  acting  in  com- 
bination, may  prescribe,  and  where,  on  behalf  of  the  public, 
the  furnishing  of  adequate  service  by  such  corporation  is 
sought  to  be  compelled, — and  a  judicial  review  of  the  detei^ 
mlnatlon  of  the  commission  having  been  provided  for, — the 
courts  should  not,  unless  in  an  extraordinary  emergency,  in- 
terfere in  the  first  Instance  by  their  coercive  authority,  but 
should  leave  the  parties  to  their  remedy  before  the  commission. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  James  Wickham^  Judge.      BeversecL 


31]  JANUARY  TERM,  1913.  651 


state  ex  rel.  Superior  v.  Duluth  St  R.  Co.  153  Wis.  650. 


Mandam/as  proceeding  to  compel  defendant  to  "immedi- 
ately operate  a  sufficient  number  of  cars,  with  reasonably  effi- 
cient operators,  and  in  such  manner,  over  all  its  lines  within 
the  city  of  8v/perior  as  will  give  the  public  adequate  street- 
car service  equal  to  that  given  immediately  prior  to  Septem- 
ber 12, 1912,  and  that  it  operate  its  cars  with  such  employees 
and  in  such  manner  as  to  avoid  inciting  the  public  to  acts  of 
violence,'*  or  show  cause  to  the  contrary. 

Such  was  the  mandate  in  an  alternative  writ  of  mandanma 
issued  out  of  the  superior  court  of  Douglas  county  and  served 
on  defendant,  based  on  a  petition  to  this  effect,  leaving  out  the 
introductory  matters  showing  appellant  to  owe  the  ordinary 
duty  of  a  public  utility  street  railway  company  to  relator  of 
affording  reasonably  adequate  street-car  service  therein  over 
its  lines. 

September  12,  1912,  the  railway  company  performed  its 
duty  as  a  public  utility  railway  corporation  in  the  city  of 
Superior  by  affording  reasonably  adequate  service  over  its 
lines  in  said  city  in  the  transportation  of  all  persons  desiring 
such  service;  but  not  thereafter.  Its  management  has  been 
hostile  to  its  employees  combining,  having  representative  com- 
mittees, and  presenting  grievances  through  such  committees 
to  the  company,  thus  deterring  them  from  doing  so  for  fear 
of  being  discharged.  The  employees  of  the  company  on  the 
Duluth  part  of  the  system,  about  September  9th,  organized  a 
union  for  the  purpose  aforesaid,  by  reason  whereof  several  of 
the  prominent  of  them  in  the  matter,  were  summarily  dis- 
charged. For  such  treatment  all  operators  on  such  part  quit 
work  and  then  a  condition  of  lawlessness  and  rioting  com- 
menced because  of  the  company  trying  to  operate  with  new 
men  and  efforts  of  the  old  employees  and  their  sympathizers 
to  prevent  it ;  causing  danger  to  life  and  property.  The  com- 
pany then  insisted  upon  its  operators  on  through  cars  over 
the  Duluth-Superior  line,  making  the  entire  course,  and  be- 
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cause  thereof  and  of  its  general  hostility  to  acting  of  employ- 
ees as  a  union,  those  in  Superior  struck  and  the  conditions 
existing  in  Duluth  were,  in  a  large  measure,  duplicated  in 
Superior;  the  strife  and  violent  conditions  being  general  as 
to  the  whole  system.  The  Superior  city  employees  are  will- 
ing to  resume  work  in  operating  cars  therein,  but  not  in  Du- 
luth while  the  strike  is  on  there.  September  15th,  they  so 
offered  to  return  and  the  offer  was  refused.  They  are  will- 
ing to  so  return  now,  at  their  former  wages,  under  the  fur- 
ther condition  of  being  recognized  as  a  union,  permitted  to 
act  through  committees  in  dealing  with  the  company,  and  of 
there  being  no  discrimination  against  any  employee  because 
of  his  belonging  to  the  union.  The  company  nevertheless  re- 
fuses to  take  back  its  old  employees  except  upon  its  own  terms 
and  without  any  assurance  for  the  future.  As  good  service 
as  was  formerly  afforded  is  vitally  necessary  to  the  people  of 
Superior,  whereas  the  company  is  affording  very  inadequate 
service,  operating  a  few  cars  at  irregular  intervals  and  by  new 
and  inexperienced  operators,  and  refusing  to  operate  a  su£S- 
cient  number  of  cars  or  employ  efficient  operators  for  those 
in  service,  or  to  deal  on  a  reasonable  basis  with  its  old  em- 
ployees to  the  great  prejudice  of  the  people  of  the  city  of 
Superior.  The  attitude  and  conduct  of  the  company  has 
caused  such  condition  as  to  imperil  the  public  peace,  render- 
ing it  difficult,  and  at  times  impossible,  to  maintain  order  in 
the  city.  If  such  company  will  desist  from  such  course,  re- 
sumption of  adequate  service  in  Superior  can  be  readily  ac- 
complished, but  failure  to  do  so  will  result  in  a  continuation 
of  the  condition  of  lawlessness  to  the  detriment  of  the  lives, 
health,  and  welfare  of  the  people  of  the  city. 

In  due  course,  appellant  moved  the  court  to  quash  the  writ 
and  demurred  thereto  for  insufficiency.  The  motion  and  de- 
murrer were  overruled.  This  appeal  is  from  the  order  clos- 
ing the  matter. 
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For  the  appellant  there  was  a  brief  signed  by  TF.  iJ.  Foley, 
attorney,  and  L.  K.  Luse,  of  counsel,  and  oral  argoment  by 
Mr.  Lnse, 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  H.  V.  Oard  and  T.  L.  Mcintosh.  They  contended,  inter 
alia,  that  where  a  duty  is  imposed  upon  a  corporation  by  law 
(including  ordinances),  courts  will  enforce  it  by  rrumdanvas. 
State  ex  rel  Wis.  T.  Co.  v.  Janesville  8t  B.  Go.  87  Wis.  72, 
67  N.  W.  970 ;  State  ex  rel.  Milwaukee  v.  Milwaukee  E.  E.  & 
L.  Co.  144  Wis.  386,  129  N.  W.  623;  State  ex  rel.  Qrady  v. 
C,  M.  &  N.  B.  Co.  79  Wis.  269,  48  N.  W.  243 ;  Loader  v. 
B.  H.  B.  Co.  14  Misc.  208,  36  N.  Y.  Supp.  996 ;  Loader  v. 
A.  A.  B.  Co.  14  Misc.  208,  36  N.  Y.  Supp.  999 ;  People  v. 
N.  Y.  C.  &  H.  B.  B.  Co.  28  Hun,  643 ;  State  ex  rel.  Ellis  v. 
A.  C.  L.  B.  Co.  63  Fla.  660,  44  South.  213,  12  Am.  &  Eng. 
Ann.  Gas.  369-370, 13  L.  R.  A.  n.  s.  320 ;  Vniovh  Pac.  B.  Co. 
V.  Hall  91  U.  S.  343 ;  Potwin  Place  v.  Topeka  B.  Co.  61 
Kan.  609,  33  Pac.  309. 

Masshai^i^  J.  The  appeal  raises  the  very  grave  question 
of  whether,  in  case  of  a  public  utility  corporation  being  ren- 
dered incapable  of  performing  its  public  duty  without  sub- 
mitting to  such  terms  as  its  employees,  acting  in  combination, 
may  prescribe,  thus  causing  injury  to  the  public,  it  is  compe- 
tent for  the  court  to  interfere  by  its  coercive  authority  and, 
directly  or  indirectly,  compel  submission  on  the  part  of  the 
utility.  That  is  the  natural  effect  of  such  an  order  as  was 
entered  in  this  case.  It  left  the  appellant  no  recourse  but  to 
either  surrender  or  appeal,  since  the  trial  court,  as  it  had  rea- 
son to  suppose,  was  of  the  opinion  that  insistence  upon  not 
bowing  to  the  demands  of  the  employees  was  remediably  un- 
reasonable, rendering  it  futile  to  answer,  as  the  facts  from 
which  the  inference  was  drawn  were  not  disputable. 

It  is  a  very  great  power  of  the  court,  if  it  has  such  power, 
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to  do  what  was,  seemingly,  the  effect  of  the  order  complained 
of.  It  is  not  necessary  to  the  decision  of  this  case  to  deter- 
mine whether  it  has  such  power  or  not  It  is  very  difficult, 
if  not  impossible,  to  place  a  limit  on  the  equity  power  of  the 
court,  80  far  as  its  protective  feature  is  concerned.  But 
whether  to  use  that  power  and  the  extent  of  its  use,  mxist, 
generally,  rest  in  the  sound  judgment  of  the  chancellor.  The 
greater  the  power,  ordinarily,  the  greater  the  degree  of  judg- 
ment required  in  order  to  use  it  wisely,  and  never  to  abuse 
it  The  thing  always  to  be  kept  in  view  in  a  case  of  this  sort, 
is  equality  before  the  law.  Individual  rights  may  be  r^u- 
lated  legislatively  and  restrained  judicially,  for  the  purpose 
of  conservation,  but  not  unduly  impaired  or  destroyed. 
Where  the  right  on  the  one  hand  meets  the  right  on  the 
other,  the  court  should  not  step  in  and  take  away  one  to  per- 
mit supremacy  of  the  other.  Where  the  right,  especially  in 
case  of  a  public-service  corporation  as  regards  its  perform- 
ance of  its  giio^'-public  duty  to  unrestricted  liberty  of  action, 
ends,  must  be,  often,  a  very  difficult  question  to  solve  and  be 
dependable  upon  the  just  solution  of  complicated  questions  of 
fact — so  complicated  as  to  call  for  much  hesitancy  and  the  ex- 
ercise of  superlative  judicial  care  before  dictating  an  uncon- 
ditional surrender  of  one  side  to  the  other. 

With  these  remarks  we  pass  to  the  question  which  is  de- 
cisive of  this  case,  not  intending  to  suggest  that  an  occasion 
might  not  arise,  or  may  have  existed  in  this  case,  warranting 
the  exercise  of  the  equity  authority  of  the  court  to  solve  the 
difficulty. 

What  has  been  said,  suggests  the  advisability,  if  not  the 
necessity,  in  such  a  situation  as  existed  in  this  instance  of 
having  a  tribimal  before  which  all  the  facts  can  be  fully  in- 
vestigated* In  no  other  way,  it  seems,  can  violated  rights 
be  redressed  and  violations  of  rights  be  prevented  with  any 
fair  degree  of  certainty^  widiout  peril  of  violating,  seriously. 
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the  rights  of  one  party  in  attempting  to  conserve  those  of  an- 
other. No  favoritism  between  parties,  public  or  private,  but 
absolute  equality  before  the  law,  so  far  as  that  can  prac- 
ticably be  established,  is  the  very  groundwork  principle  of 
our  system.  It  is  the  public  interest  and  mutuality  of  rights 
between  private  parties  and  between  them  and  the  public 
which  is  the  great  subject  of  solicitude  in  such  controversies. 
Appreciating  that,  the  people,  acting  through  the  lawmaking 
body,  have  provided  a  tribimal  to  act,  gtowi-judiciaUy,  in 
dealing  originally  with  such  questions  as  are  raised  in  this 
case,— TO  far  as  they  might  otherwise  be  a  subject  for  judi- 
cial interference,  including  interference  in  equity, — and  pro- 
vided a  method  of  judicial  review  of  its  determination  as  re- 
gards whether  unlawful  or  unreasonable.  In  that  we  have 
a  comprehensive  system  which  affords  full  hearing  and  inves- 
tigation before  condemnation,  in  recognition  of  the  vital  prin- 
ciples of  natural  justice. 

Sees.  1797—2  to  1797—16,  inclusive,  of  the  Statutes 
cover  the  whole  subject  They  clothe  the  railroad  commission 
with  full  authority  to  act  in  all  controversies  as  regards  the 
duties  of  public-service  corporations  of  the  class  of  the  one 
in  question,  and  prescribe  a  simple  way  of  invoking  its  juris- 
diction, and  provide  adequately  for  a  judicial  review,  first  in 
the  circuit  court  and  then  in  this  court,  if  desired. 

The  new  system  did  not  absolutely  take  away  any  of  the 
constitutional  jurisdiction  of  the  circuit  court ;  but,  the  defer- 
ence to  the  legislative  will,  which  is  due  to  a  co-ordinate  de- 
partment of  the  government,  requires  that  such  jurisdiction 
shall  not  be  exercised  in  any  situation — ^which  the  legislature 
placed,  as  matter  of  administrative  power,  in  that  of  the  rail- 
road commission  as  regards  original  action, — in  the  absence 
of  some  extraordinary  emergency  not  liable  to  arise. 

This  species  of  duty  not  to  act,  even  in  case  of  the  exist- 
ence of  power  to  act,  is  so  regarded  that  a  violation  of  it 
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takes  the  cast  of  jurisdictional  error.  Meyer  v.  Oarthwaite, 
92  Wis.  671,  66  X  W.  704 ;  Bumham  v.  Notion,  100  Wis.  8, 
76  N.  W.  804.  Not  jurisdictional  in  the  sense  of  entire  want 
of  power,  rendering  the  act  usurpations  and  the  result  void, 
but  in  the  sense  of  such  manifest  duty  not  to  exercise  the 
power,  that  the  wrong  of  it  should  be  classed  as  jurisdictional, 
and  oompetencj  exist  to  efficiently  raise  the  question  in  re- 
spect thereto  at  any  time  while  competency  remains  to  chal- 
lenge the  order  or  judgment  involved,  for  judicial  error. 
Harrigan  v.  QUchrist,  121  Wis.  127,  224,  99  N.  W.  909. 

Under  the  foregoing  rule,  the  court  below  must  be  consid- 
ered as  not  having  had  jurisdiction  to  entertain  the  proceed- 
ings in  question.  It  should  have  left  the  parties  to  the  rCTi- 
edy  prescribed  by  law  before  the  special  tribunal — the  rail- 
road commission.  That  is  in  harmony  with  the  previous  de- 
cisions of  this  court  Frank  A.  Orahcun  Ice  Co.  v.  C,  M.  d 
at  P.  B.  Co.,  ante,  p.  148,  140  N.  W.  1097,  1101. 

It  is  also  in  harmony  with  the  decisions  of  other  courts  in 
the  same  or  similar  situations.  Nebraska  T.  Co.  v.  State,  65 
Neb.  627,  76  N.  W.  171 ;  Atchison,  T.  &  8.  F.  B.  Co.  v.  Fos- 
Ur  L.  Co.  31  Okla.  661,  122  Pac.  139;  Wickwire  8.  Co.  v. 
N.  Y.  C.  &  E.  B.  B.  Co.  181  Fed.  316. 

By  the  Court. — ^The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  grant  the  motion  to  quash  and  to 
dismiss  the  proceedings  with  costs. 

EIxBWHf  and  Tucun,  JJ.,  dissent. 
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APPENDIX.* 


Town  of  Seif,  Bespondent,  vs.  Town  of  Eaton,  Appellant 

February  IB^March  11, 191$. 

Highioayn:  Toim-Kne  roadi:  Apportionment  for  repair:  Divition  of 
toton:  Reapportionment:  Froceedingn:  Oral  agreement,  how  far 
binding:  Bridge  tmilt  hy  one  town:  LiaHlity  of  other  toton  to 
contribute, 

1.  An  order  apportioning  a  town-line  highway  between  two  adjoin- 

ing towns  for  maintenance  la  abrogated  bj  a  division  of  one  of 
such  towns  and  the  creation  of  a  new  town  out  of  that  part 
thereof  which  lies  adjacent  to  the  hlghwaj. 

2.  In  such  a  case,  sec  1273,  Stats.,  provides  for  a  new  apportion- 

ment of  liabilities  in  respect  to  the  hlghwaj  by  agreement  of 
a  majority  of  the  supervisors  of  each  town,  or,  falling  that,  by 
a  dlfterent  method,  the  whole  sdieme  indicating  a  purpose  to 
avoid  a  divided  responsibility  respecting  maintenance  thereof. 

3.  To  make  a  valid  reapportionment  of  the  highway,  no  board  ac- 

tion of  the  respective  towns  Is  required,  nor  need  the  meeting 
of  the  supervisors  be  upon  notice  specifying  its  particular  pur- 
pose. The  meeting  contemplated  by  the  statute  is  neither  a 
general  nor  a  special  one  of  the  respective  town  boards,  but  is 
a  joint  meeting  of  at  least  a  majority  of  the  supervisors  of 
each  town,  with  authority,  if  they  agree,  to  bind  both  towns  by 
their  order. 

4.  In  making  such  new  apportionment  the  supervisors  have  noth- 

ing to  do  with  the  original  order,  which  Is  vacated  by  force  of 
the  statute,  and  no  notice  is  required  of  a  purpose  to  change  it 

6.  Whether  or  not  an -oral  agreement  between  the  supervisors,  not 
formulated  In  an  order,  would  be  binding  on  the  towns  If  ob- 
jected to  before  expenditure  of  money  thereunder,  it  seem$ 
that  to  the  extent  of  Its  mutual  observance  It  would  be  binding. 

€.  Where,  pursuant  to  such  an  oral  agreement,  one  town  for  sev- 
eral years  maintained  a  certain  portion  of  the  highway  and 

iThe  two  cases  included  in  this  appendix  were  not  printed  in 
their  regular  order  because  of  the  pendency  therein  of  motions  for 
rehearing,  which  were  afterwards  abandoned. 

Vol.  153  —  42 
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then  undertook  to  rebuild  a  bridge  therein,  the  fact  that  the 
chairman  of  the  adjoining  town,  as  a  member  of  the  county 
board,  was  instrumental  in  securing  county  aid  toward  the 
construction  of  such  bridge,  did  not  tend  to  establish  the  lia- 
bility of  his  town  to  contribute  to  the  expense,  but  rather  the 
reverse. 

7.  Bren  if  there  were  a  Joint  duty  on  the  part  of  two  adjoining 

towns  to  repair  or  rebuild  a  bridge  upon  a  town-line  road,  the 
mere  fact  that  one  has  voluntarily  solely  performed  such  duty 
does  not  render  the  other  liable  to  repay  any  part  of  the  ex- 
pense. Such  liability  arises  only  where  there  has  been  a  pre- 
vious refusal  to  Join  in  the  burden. 

8.  Mere  use  by  the  public  of  a  town-Mne  bridge  so  built  at  the  ex- 

pense of  one  town  is  not  such  an  appropriation  and  beneficial 
use  of  it  by  the  adjoining  town  as  would  render  it  liable  to  pay 
any  part  of  the  cost 

Appbal  from  a  judgment  of  the  circuit  court  for  Clark 
county:  Jakes  O^Neiix,  Circuit  Judge.     Reversed. 

Action  to  recover  one  half  of  the  expenditure  made  by 
plaintiff  in  constructing  a  tovm-line  bridge. 

The  issues  are  indicated  by  the  following  disposition  thereof 
by  the  trial  court;  conclusions  as  to  formal  matters  and  ca- 
pacity to  sue  being  omitted : 

In  1901  plaintiff  was  formed  out  of  part  of  the  town  of 
Weston  in  Clark  county.  Such  town  adjoined  the  defendant 
While  the  two  so  joined^  a  highway  was  duly  established  and 
opened  for  travel  on  the  line  between  them  and  an  order  was 
duly  made  assigning  a  part  thereof  to  the  town  of  Weston 
for  maintenance.  Thereafter  a  bridge  was  constructed  as 
part  of  the  highway  within  the  limits  so  assigned.  There- 
after by  formation  of  plaintiff  the  portion  of  the  hi^way 
which  included  th^  bridge  became  a  town-line  highway  be- 
tween plaintiff  and  defendant.  Thereafter  in  1907,  the 
bridge  became  unsuitable  for  public  use  and  had  to  be  re- 
placed by  a  new  one.  Then  the  assessed  valuation  of  plaint- 
iff was  $284,068,  while  that  of  defendant  was  $762,439. 
That  condition  substantially  continued  down  to  the  com- 
mencement of  this  action.     In  August  and  September,  1907, 
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plaintiff  caused  the  needed  new  bridge  to  be  constructed  at  a 
cost  of  $960,  one  half  of  which  it  paid  and  one  half  was  paid  by 
the  county  of  Clark  pursuant  to  the  statutes  on  the  subject  of 
county  aid  in  such  cases.  Application  to  the  county  therefor 
was  made  by  plaintiff,  because,  on  account  of  the  small  assessed 
valuation  of  property  therein,  it  had  statutory  capacity  there- 
for, while  defendant  did  not  The  latter's  supervisors  had 
knowledge  of  all  facts  as  they  occurred.  Its  chairman  was  a 
member  of  the  coimty  board,  acted  with  his  associates  in  pass- 
ing upon  such  application,  and  was  chairman  of  the  commit- 
tee of  such  board  which  acted  in  its  behalf  in  letting  the 
bridge  contract  Since  construction  of  the  new  bridge,  the 
taxpayers  of  both  towns  have  enjoyed  the  use  thereof  in  com- 
mon. Plaintiff  duly  presented  a  claim  against  defendant  for 
reimbursement  for  one  half  of  its  aforesaid  outlay.  Such 
proceedings  were  had  in  regard  thereto  that  the  claim  was,  in 
due  form,  disallowed  and  capacity  of  plaintiff  accrued  to  test 
the  rightfulness  thereof  by  action. 

Upon  the  facts,  found  as  aforesaid,  the  court  concluded 
that,  by  creation  of  plaintiff  out  of  the  town  of  Weston,  the 
order  as  to  the  maintenance  of  the  highway  where  the  bridge 
was  located  was  abrogated ;  and  that  the  defendant,  under  the 
circumstances,  was  equitably  liable  to  plaintiff  for  one  half 
its  expenditure,  as  claimed.  Judgment  was  therefor  so  or- 
dered in  this  action  and  was  rendered  accordingly. 

For  the  appellant  there  were  briefs  by  B.  F.  Kountz  and 
Oeo.  L.  Jacques,  and  oral  argument  by  Mr.  Jacques.  They 
cited,  among  other  cases,  Montgomery  v.  Scott,  34  Wis.  338 ; 
Waupun  V.  Chester,  61  Wis.  401,  21  N.  W.  251 ;  Kneeland 
V.  Oilman,  24  Wis.  39 ;  Houfe  v.  Fulton,  34  Wis.  608 ;  Wit- 
ter V.  Grand  Rapids  F.  M.  Co.  78  Wis.  643,  47  N.  W.  729 ; 
West  Bend  v.  Mann,  69  Wis.  69,  17  N".  W.  972 ;  Bloomer  v. 
Bloomer,  128  Wis.  297, 107  N.  W.  974;  Staie  v.  Childs,  109 
Wis.  288,  86  N.  W.  874. 

B.  J.  MacBride,  for  the  respondent 
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Makshatj.,  J.  It  is  conceded  that  the  creation  of  plaint- 
iff vacated  the  order  assigning  that  part  of  the  town-line  road 
where  the  bridge  was  located  to  the  town  of  Weston  for  main- 
tenance and  the  responsibility  for  such  maintenance  devolTed 
upon  plaintiff  and  defendant,  subject  to  a  new  arrangement 
between  them  apportioning  to  each  its  particular  part  for  such 
purpose.  In  such  a  case  sec.  1273,  Stats.,  provides,  ^'A  ma- 
jority  of  the  supervisors  of  each  such  town  shall,  before  the 
time  for  making  the  next  subsequent  tax  roll,  meet  together 
with  a  majority  of  the  supervisors  of  such  new  town  .  .  . 
and  all  of  th^n  when  so  convaied  shall,  if  they  can  agree, 
make  a  new  order  apportioning  their  liabilities  on  account  of 
such  highway,  which  shall  be  filed"  as  in  case  of  die  original 
order.  In  case  of  failure  to  make  such  new  division  in  the 
manner  indicated,  the  statute  provides  for  accomplishing  it 
in  a  different  manner, — ^the  whole  scheme  indicating  that,  as 
to  a  laid-out  road,  there  shall  be  no  divided  responsibility  re- 
specting maintenance  thereof. 

Counsel  for  appellant,  at  the  proper  time  in  the  course  of 
the  trial,  endeavored  to  prove  that  there  was  a  meeting  of 
supervisors  and  an  arrangement  made  for  maintenance  of  the 
bridge,  as  the  statute  requires.  All  evidence  in  respect  to 
the  matter  was  rejected,  first,  for  want  of  proof  of  any  dis- 
cussion at  the  meeting  of  supervisors  as  to  changing  the  orig- 
inal order  made  in  1898;  second,  for  want  of  proof  of  any 
notice  to  each  of  the  supervisors  of  the  purpose  of  the  meet- 
ing. Before  the  final  ruling  was  made,  evidence  had  been 
received,  under  objection,  showing  that  a  majority  of  the 
supervisors  of  each  town  convened,  intending  to  nmke  a  di- 
vision of  the  highway,  and  that  a  decision  was  made  in  respect 
to  the  matter;  also  evidence  indicating,  or  an  offer  of  such 
evidence,  that  the  agreed  arrangement  was  carried  out  and 
that  it  did  not  contemplate  that  defendant  should  bear  any 
part  of  the  burden  of  building  the  bridge,  proper.     All  evi- 
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dence  introduced  or  offered  was  held  improper,  for  the  rea- 
sons specified,  and  such  as  had  been  received  was  actually,  or 
in  effect,  stricken  out 

It  seems  clear  that  the  ruling  above  mentioned  was  erro- 
neous. The  statute  does  not 'provide  that  the  meeting  of 
supervisors  shall  be  upon  notice  specifying  its  particular  pur- 
pose. It  merely  provides  that  a  majority  of  the  supervisors 
of  one  town  shall  meet  with  a  majority  of  the  supervisors  of 
the  other  and  that  they  shall  make  an  adjustment  to  fit  the 
new  condition,  in  case  all  agree.  The  statute  does  not  seem 
to  contemplate  any  board  action  of  the  supervisors  of  the  re- 
spective towns  for  the  purpose  of  providing  for  holding  the 
meeting.  No  provision  is  made  for  notice  of  any  sort  The 
meeting  contemplated  is  neither  a  general  nor  a  special  one 
of  the  respective  town  boards;  but  is  a  meeting  of  at  least  a 
majority  of  the  supervisors  of  one  town  with  a  majority  of  the 
supervisors  of  the  other,  and  with  authority,  if  all  agree,  to 
bind  both  towns ;  the  result  to  be  evidaiced  by  an  order  made 
by  them  and  filed  for  record  in  the  office  of  the  town  clerk  in 
each  town.  Furthermore,  no  notice  was  required  in  any 
event  of  a  purpose  to  change  the  original  order  made  in  1898. 

The  trial  court  seems  to  have  dwelt  much  on  that  Why  so 
does  not  appear.  The  supervisors  in  making  a  new  assign- 
ment had  nothing  to  do  with  the  original  order.  That  was 
vacated  by  force  of  the  statutes.  They  met  to  deal  with  the 
matter  from  an  original  standpoint 

The  error  of  the  circuit  court,  as  above  indicated,  disabled 
appellant  from  having  the  benefit  of  evidence  which  might 
have  established  a  perfect  defense  to  the  action.  It  may  be 
it  might  not  have  been  able  to  prove  the  filing  of  a  new  order ; 
but  the  offer  of  evidence  was  ample  to  make  a  case  with  tech- 
nical accuracy.  However,  if  there  were  some  failure  to 
strictly  follow  the  statute  in  respect  to  the  matter,  yet  both 
towns  having,  for  years,  acted  upon  the  faith  of  Ae  agree- 
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menty  as  there  is  strong  indications  that  they  did,  respondoit 
had  no  legitimate  standing  to  justify  it  in  changing  its  atti- 
tude. Whether  an  arrangement  irregularly  made  between 
the  two  towns  would  be  binding  if  objected  to  before  ex- 
penditure of  money  thereunder,  or  form  a  legitimate  basis  for 
compulsory  action,  is  one  thing,  and  whether  the  irregularity 
would  be  material  as  to  expenditures  made  while  both  parties 
were  acting  on  the  faith  of  the  agreement  being  binding,  is 
quite  another.  The  latter  seems  to  be  respondent's  situation. 
While  there  has  been  some  change  in  the  statute  since  Mont- 
gomery V.  Scott,  34  Wis.  338,  the  logic  thereof  supports  the 
idea  that  a  verbal  agreement  apportioning  the  burden  of  main- 
taining a  town-line  road  is,  to  the  extent  of  its  mutual  ob- 
servance, binding. 

So  far  as  this  case  goes  it  bears  out  the  idea  of  appellant 
that  respondent  regarded  the  responsibility  for  maintenance 
of  the  bridge,  proper,  to  be  wholly  its  own.  No  request  to, 
or  demand  was  made  of,  appellant  in  advance  of  constructing 
the  bridge  for  its  share  of  the  expense  which  respondent  in- 
curred. The  county  was  petitioned  to  assist  plaintiff  upon 
the  theory  of  the  bridge  being  wholly  within  its  jurisdiction. 
The  idea  of  holding  appellant  jointly  liable  seems  to  have 
been  wholly  an  afterthought^  and  is  inconsistent  with  every- 
thing which  occurred  theretofore,  either  in  respect  to  the  re- 
lations of  respond^it  with  the  county  or  with  appellant 

Much  is  made  in  the  trial  court's  disposition  of  the  case  of 
the  circumstance  that  the  chairman  of  supervisors  of  appel- 
lant was  a  member  of  the  county  board  when  req>ondent  pe- 
titioned the  county  in  respect  to  the  bridge,  acted  with  his 
associates  on  the  petition  and  as  a  member  of  the  committee  of 
the  county  board  in  constructing  the  bridge.  No  reason  is 
perceived  why  his  performance  of  duty  as  a  member  of  the 
county  board  in  executing  the  statute  respecting  county  aid 
to  respondent  in  maintaining  the  bridge,  considered  as  its 
duty,  otherwise,  to  wholly  maintain,  should  count  against  his 


11]  JANUAET  TERM,  1913.  663 


Self  y.  Baton,  163  Wis.  657. 


town  in  this  case.  It  seems  that  a  circumstance  which  was, 
really,  strongly  persuasive  against  the  theory  of  liability  of 
appellant  to  respondent,  was  turned  Uie  other  way  throu^  a 
misconception  of  the  real  situation. 

A  further  reason  for  disapproving  of  the  decision  below 
is  this :  This  is  not  a  case,  in  any  view  of  it,  of  joint  duty  to 
do  a  particular  act,  requiring  pecuniary  outlay,  and  perform^ 
ance  by  one  after  refusal  by  the  other  to  join  in  bearing  the 
burden,  as  in  Waupun  v.  Chester,  61  Wis.  401,  21  N.  W. 
251 ;  West  Bend  v.  Ma/nn,  69  Wis.  69,  17  N.  W.  972 ;  and 
Bloomer  v.  Bloomer,  128  Wis.  297,  107  K  W.  974.  The 
learned  circuit  judge  seems  to  have  relied  on  the  rule  of  those 
cases,  failing  to  see,  however,  absence  of  one  of  the  circum- 
stances vital  to  its  application;  viz.  refusal  of  the  town  sought 
to  be  coerced,  prior  to  performance  of  the  duty,  to  participate  in 
such  performance.  The  gist  of  the  matter  appears  from  this 
language  in  Waupiun  v.  Chester,  supra: 

"If  one  of  two  towns  which  are  jointly  bound  to  keep  a 
bridge  in  repair  refuses  to  join  in  making  necessary  repairs, 
the  other  town  may  make  them  and  recover  the  proper  pro- 
portion of  the  eirpense  thereof  from  the  town  so  refusing.'* 

The  learned  circuit  judge  said: 

"There  being  joint  liability  and  duty,  there  arises  an  im- 
plied contract  to  repay.  This  rule  applies  to  a  case  where 
money  or  other  property  is  received  under  such  circumstances 
that  the  general  law,  independently  of  express  contract,  im- 
poses the  obligation  to  do  justice." 

The  premises  are  wrong.  Mere  joint  liability  and  duty 
does  not  give  rise  to  liability  of  one  of  two  joint  obligors  to 
the  other  who  may  have  voluntarily  solely  performed  such 
duty.  The  implied  contract  to  contribute  springs  from  the 
necessary  payment  by  one  of  that  which  the  two,  jointly, 
should  pay.  In  case  of  a  mere  voluntary  payment,  as  in  this 
case,  the  law  does  not  impose  any  obligation  to  contribute. 

In  each  of  the  authorities  cited  by  the  trial  court  to  sup- 
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port  the  conclusion  reached  there  was,  significantly,  the  vital 
element  which  is  wholly  absent  here,  such  as  Wa/upiai  v.  Ches- 
ter, supra.  The  cases  cited  to  the  eflfect  that>  where  a  munici- 
pality contracts  beyond  its  power,  or  irr^ularly,  but  not  in 
violation  of  an  express  prohibition,  and  obtains  the  benefit 
thereof  for  legitimate  municipal  purposes,  it  is  liable,  if  not 
on  the  contract  then  upon  equitable  principles,  such  as 
Schneider  v.  Menasha,  118  Wis.  298,  96  N.  W.  94,  and  Ar- 
genii  v.  San  Francisco,  16  Cal.  255,  are  beside  the  one  here. 
Neither  the  circumstance  of  previous  agreement  nor  that  of 
subsequent  appropriation  are  now  present  Mere  use  by  the 
public  of  a  bridge,  as  in  this  case,  there  being  no  opportunity 
for  the  municipality,  as  such,  to  accept  or  reject  it,  is  not  sudi 
an  appropriation  as  the  rule  calls  for. 

On  the  whole,  in  any  view  we  can  take  of  this  case,  it  does 
not  seem  that  appellant  had  a  fair  trial,  or  that  l^al  prin- 
ciples were  correctly  applied  to  the  facts. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  triaL 

TiMUNy  J.,  dissents. 


BuBsoHi  Bespondent,  vs.  Sbittinsi.  Company,  Appellant 

March  lt--ApHl  8,  191S. 

Matter  and  servant:  Personal  injury:  Negligence:  Defects  in  elevO' 

tor:  Evidence, 

Plaintiff,  a  machinist  was  Injured  while  repairing  the  trap  doors 
at  the  top  of  the  shaft  of  an  hydraulic  elevator  In  defendant's 
building.  He  was  sitting  upon  the  floor  of  the  elevator  with 
his  feet  hanging  over  the  edge,  and  the  Injury  Is  aUeged  to 
have  been  caused  by  a  leak  In  the  Intake  valve,  resulting  in 
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abnormal,  self-Btartlng,  upward  moTements  of  the  elevator, 
whereby  plaintiff's  legs  were  caught  and  Jammed  between  the 
elevator  floor  and  the  under  side  of  the  frame  of  the  doors. 
Upon  the  evidence  (stated  in  the  opinion)  it  is  held  that  there 
could  be  no  reasonable  inference  that  the  movement  of  the 
elevator  at  the  time  of  the  accident  was  due  to  a  leaky  valve, 
and  that  a  verdict  for  defendant  should  have  been  directed 
on  the  ground  that  no  actionable  negligence  on  its  part  was 
shown. 


Appeat.  from  a  judgment  of  the  cipcuit  court  for  Milwau- 
kee coimty:  F.  C.  Eschwbileb,  Circuit  Judge.     Reversed. 

The  plaintiff  is  a  machinist,  and  on  July  2,  1907,  was  em- 
ployed by  the  defendant  to  make  certain  repairs  on  trap 
doors  covering  an  elevator  shaft  located  in  an  alley  outside  of 
defendant's  building  in  the  city  of  Milwaukee,  which  shaft 
extended  from  the  basement  floor  of  the  building  to  the  sur- 
face of  the  alley.  When  the  elevator  was  not  in  use  Aese 
trap  doors  were  closed  down,  being  so  constructed  as  to  per- 
mit teams  to  travel  over  them.  A  hydraulic  elevator  was  op- 
erated from  the  basement  floor  to  the  surface  of  the  alley  and 
above  it  to  a  distance  about  equal  to  the  height  of  an  ordi- 
nary wagon*  The  elevator  was  operated  by  means  of  a  cable, 
which  when  pulled  down  would  lower  the  elevator  and  when 
pulled  up  would  raise  it  On  the  day  in  question  the  elevator 
was  placed  in  such  a  position  as  to  enable  the  plaintiff  to 
stand  or  sit  upon  the  floor  thereof  and  work  on  the  underside 
of  the  trap  doors  inside  the  shaft.  He  sat  upon  the  floor 
with  his  feet  hanging  over  the  edge,  and  while  in  this  posi- 
tion his  legs  were  caught  and  janmied  between  the  elevator 
floor  and  the  under  side  of  the  frame  to  which  the  trap  doors 
were  fastened.  This  action  is  brought  to  recover  damages  for 
injuries  sustained. 

The  complaint  alleged  that  the  elevator  was  out  of  repair 
and  defective  and  had  been  for  a  long  time  and  was  known 
as  a  creeping  elevator ;  that  plaintiff  had  no  knowledge  of  its 
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defective  condition  and  that  defendant  did  not  advise  him  of 
it.  The  answer  put  in  issue  all  the  material  allegations  of 
the  complaint.  The  jury  returned  a  verdict  in  favor  of  the 
plaintiff,  and  from  a  judgment  entered  on  such  verdict  the  de- 
fendant appeals. 

For  the  appellant  there  was  a  brief  by  C7.  H.  Van  AlsHne, 
and  oral  argument  by  Mr.  Van  AUtine  and  Mr.  Charles 
Quarles. 

For  the  respondent  there  was  a  brief  by  O'Connor,  Schmilz 
<S  WUd,  and  oral  argument  by  A.  J.  Schmitz. 

Babi^^s,  J.  The  plaintiff's  right  to  recover  must  be  predi- 
cated on  these  grounds:  (1)  There  was  a  leak  in  the  intake 
valve  of  the  elevator,  in  consequence  of  which  plaintiff  was 
injured.  (2)  The  valve  was  defective  for  such  a  length  of 
time  that  defendant  was  chargeable  with  actual  or  construct- 
ive notice  of  its  condition.  (3)  The  defendant  was  n^ligent 
in  failing  to  warn  the  plaintiff  of  the  defect  complained  of. 

The  evidence  in  behalf  of  the  plaintiff  was  to  the  effect  that 
while  he  was  working  on  the  elevator  it  raised  by  a  series  of 
short  jerks  of  about  a  quarter  of  an  inch  each,  and  that  it 
raised  in  this  manner  about  two  inches  in  the  course  of  an 
hour.  The  plaintiff's  father,  who  completed  the  work  after 
his  son  was  hurt,  testified  that  while  he  was  at  work  the  ele- 
vator "raised  about  sixteen  inches  in  twenty  minutes.  Two 
elevator  inspectors  of  the  city  of  Milwaukee,  Otto  Fischer 
and  Qeorge  Mueller,  were  sworn  as  experts  on  behalf  of  the 
plaintiff.  Fischer  testified  that  the  abnormal  movement 
which  took  place  on  the  morning  of  the  accident  was  due  to  a 
leak  in  the  intake  valve  and  ccndd  he  accoimied  far  in  no 
other  way.  He  also  testified  that  such  a  leak  would  produce 
the  jerky  motion  testified  to  by  the  plaintiff  and  his  helper. 
Fleck.    Mueller  testified  that  the  movement  was  due  to  one 


8]  JANUARY  TERM,  1913.  667 

Ruescli  T.  Sentinel  Ca  153  Wis.  664. 

of  two  causes,  either  the  valve  was  not  closed  in  the  first  in- 
stance or  else  Uiere  was  a  leak  in  it  The  uncontradicted  evi- 
dence also  showed  that  the  water  pressure  was  fifty-five 
pounds  to  the  square  incL 

The  appellant  makes  two  contentions  which  go  to  the  merits 
of  the  case.  The  first  is  that  the  evidence  tending  to  show 
the  jerky  motion  is  incredible  because  contrary  to  physical 
laws.  The  argument  in  support  of  this  claim  is  that  water 
is  practically  incompressible,  and  that  with  a  constant  and 
steady  pressure  a  leaky  valve  would  produce  a  constant  and 
steady  upward  movement  of  the  elevator.  The  second  point 
made  is  that  the  evidence  does  not  show  or  tend  to  show  that 
the  defendant  had  any  knowledge,  actual  or  presumed,  that 
there  was  any  defect  in  the  valve  prior  to  the  time  of  plaint- 
ifiTs  injury.  If  either  of  these  contentions  is  decided  ad- 
versely to  the  plaintiff,  he  has  no  cause  of  action  because  no 
negligence  would  be  shown  on  the  part  of  the  defendant 
The  conclusion  reached  on  the  appellant's  second  contention 
renders  any  consideration  of  the  first  one  unnecessary. 

The  elevator  in  question  was  adjacent  to  an  alley  and  was 
intended  to  travel  from  the  basement  of  the  building  to  a 
point  about  three  feet  above  the  first  floor.  It  was  used  for 
receiving  paper  and  other  freight  fiom  trucks  and  lowering 
it  into  the  basement,  and  also  for  the  purpose  of  elevating 
cores,  waste  paper,  etc,  intended  for  shipment,  from  the  base- 
ment to  such  a  height  that  these  articles  could  be  conveniently 
loaded  on  trucks  in  the  alley.  For  some  time  before  the  ac- 
cident one  Haisler  was  employed  by  the  defendant  to  do  its 
trucking.  Two  of  the  teamsters,  Otto  Buntrock  and  Herman 
Rauschenberger,  employed  by  him  were  sworn  as  witnesses 
cm  the  trial,  and  it  was  by  their  testimony  the  plaintiff  sought 
to  show  notice  of  the  defect  in  the  elevator  that  was  responsi- 
ble for  the  injury  to  him.    Buntrock  testified : 
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^*Well,  I  used  to  put  rolls  on  there  and  she  would  go  way 
down.  Took  the  roll  off,  started  the  elevator,  she  would  go 
up  about  three  feet  and  stop,  then  I  would  holler,  'What  is 
the  matter  with  the  elevator?'  .  •  .  He  would  start  the 
elevator  again,  she  would  come  up,  she  would  go  up  prob- 
ably five  inches  below  the  wagon  and  stay  there.  The  time 
I  got  started  to  get  the  rolls  she  was  up  way  over  the  wagon- 
It  would  start  by  itself.  I  would  call  him  and  he  would  lower 
the  elevator.  I  have  noticed  the  elevator  when  it  stopped 
three  or  four  feet  up,  start  by  itself  from  that  position.  It 
would  start  just  by  jerks.  It  would  go  up  from  six  inches 
to  a  foot  and  then  stop  by  itself.  I  knew  that  pretty  near 
all  the  time  I  was  hauling  there.  I  hauled  there  about  eight 
months  before  plaintiff  was  hurt  I  went  there  two  or  three 
times  a  week.  The  elevator  did  not  act  that  way  every  time, 
but  it  did  most  of  the  time.  I  have  seen  the  elevator  stay 
there  some  time  about  ten  minutes  and  then  come  up.  Never 
saw  it  stay  that  way  hardly  an  hour  though  and  tiien  come 
up.  I  have  seen  it  jump  up  from  six  inches  to  a  foot.  It 
would  not  do  all  that  in  one  jump,  but  it  would  be  about  two 
or  three  jumps.*' 

This  witness  also  testified  that  after  the  elevator  came  to 
a  stop  it  would  not  start  until  the  elevator  man,  who  worked 
in  the  basement  and  did  not  ride  on  the  elevator,  started  it 
again,  and  he  also  testified  that  it  would.  He  also  testified 
that  the  elevator  would  not  go  down  of  its  own  motion  after 
a  load  was  placed  upon  it.  He  knew  the  elevator  started  by 
itself  because  "he  started  and  stopped  and  it  started  by  it- 
self." Could  not  see  the  elevator  man  after  he  started  the  ele- 
vator. Did  not  see  the  elevator  move  imless  someone  started 
it,  for  two  or  three  weeks  before  the  accident.  The  elevator 
was  brought  to  the  level  of  the  wagon  when  freight  was  to  be 
unloaded  on  it    It  was  put  there  by  Billy  Seyf ried. 

*'Q.  You  also  testified  that  when  the  elevator  was  placed 
that  it  had  moved  up  some  inches  above  the  level  of  the 
wagon  ?  A.  Yes,  sir.  Q.  Now  will  you  state  how  often  that 
happened  J    A.  Well,  I  couldn't  hardly  do  that" 
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Rauschenberger  testified : 

"When  I  took  goods  there  to  be  imloaded  the  elevator  was 
operated  by  a  man  by  the  name  of  Seyf ried.  The  way  he 
would  bring  it  up,  he  would  start  it  and  let  it  go.  At  times 
it  would  come  right  straight  up,  and  at  other  times  she  would 
come  up  part  ways  and  she  would  stop.  She  would,  you 
might  say,  practically  come  to  a  stop  and  she  would  start  and 
go  away. 

''Q.  How  would  it  start  again  away,  by  somebody  starting 
it  or  what  t    A.  No,  sir,  she  would  start  by  itself. 

'^Q.  Did  you  ever  speak  to  Mr.  Seyfried,  the  elevator  man, 
about  it?    A.  Yes,  sir. 

*T[t  was  several  months  prior  to  the  accident  that  I  first 
noticed  that  the  elevator  after  it  was  started  would  come  up 
and  stop  and  then  start  again.  It  didn't  do  that  every  time, 
but  it  was  most  every  time.  I  couldn't  say  that  I  ever  saw  it 
start  of  itself  until  it  had  first  been  started.  As  to  how  far 
up  it  would  go  when  it  started  of  itself,  she  would  act  differ- 
ent at  different  times.  Sometimes  she  would  start  up  and 
she  would  go  probably  about  six  or  eight  inches  and  she  would 
stop,  and  other  times  she  would  get  started  and  go  with  a  jerk 
«nd  go  right  straight  up,  but  I  have  seen  it  go  up  five  or  six 
inches  and  then  stop  and  then  start  again  and  come  up  five 
or  six  inches.  Sometimes  she  would  gp  further  and  some- 
times she  would  go  clear  up.^^ 

It  appears  directly  from  the  evidence  of  this  witness  and 
inferentially  from  that  of  Buntrock  that  Seyfried,  the  eloi- 
vator  man,  worked  in  the  basement  taking  care  of  the  rolls 
of  paper  as  they  were  lowered,  and  that  he  simply  pulled  the 
rope  or  chain  in  the  basement  whenever  he  desired  to  move 
the  elevator  up  or  down.  Mr.  Rauschenberger  also  testified 
that  he  did  not  know  whether  the  elevator  acted  abnormally 
during  the  month  of  June  or  not.  Plaintiff  was  hurt  on 
July  2d. 

The  following  hypothetical  question,  based  on  the  evidence 
of  Buntrock  and  Rauschenberger,  was  propounded  to  the  ex- 
pert Fischer: 
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Q.  Mr.  Fischer,  assuming  that  an  elevator — ^hydraulic 
elevator  such  as  you  examined  at  the  Sentinel  alley  is  started 
upward  by  an  operator  and  after  having  gone  up  part  ways 
stops  by  itself  and  then  again  starts  upward  by  itself.  What 
in  your  judgment  and  opinion  was  the  cause  of  such  second 
upward  movement  V^ 

To  which  the  following  answer  was  given: 

"There  is  quite  a  few  causes.  One  cause  is  the  controlling 
system  might  be  so  that  the  valve — the  controlling  system 
could  work  backwards  and  kind  of  half  close  the  valve  and 
that  the  water  going  in  slower  then  where  she  did  not  starts 
she  would  be  bound,  the  platform  itself  would  bind  against 
the  run  wheel  on  either  side,  and  as  soon  as  enough  pressure 
got  into  her  again,  she  would  go  up  and  go  to  the  next  stop.'^ 

The  following  question,  based  on  the  testimony  of  the  same 
witnesses,  was  asked  of  the  expert  Mueller : 

*'An  operator  starts  the  elevator,  but  don't  go  up  with  it  at 
all.  Just  gives  it  a  start  to  go  this  distance,  but  instead  of 
going  that  distance  it  stops  on  the  way  three  or  four  feet  or 
some  distance  up,  stops  a  little  while,  just  for  a  very  short 
period,  and  then  starts  up  again  and  goes  higher.  It  may  stop 
again  and  start  up  or  go  clear  up  without  any  operator  hand- 
ling or  having  anything  to  do  with  the  elevator.  Now,  what 
in  your  judgment  is  that  due  to  t" 

The  witness  answered  as  follows: 

"Only  I  can  see  the  reason  only  is  that  the  operating  valve 
shifting  cable  which  is  on  the  change  valve,  what  we  call  the 
operating  valve,  that  the  turn  buckle  on  one  side  which  con- 
nects the  two  cables  and  the  stop  buttons  on  the  same  side 
might  have  been  so  heavy  and  loose  that  the  chain  works  so 
easy  that  when  it  pulls  down  the  turn  buckle  goes  up  and  that 
turn  buckle  is  liable  to  pull  that  valve  around  and  stop  it 
from  itself.    I  can  only  see  that  under  those  conditions.'' 

The  further  question  was  then  asked : 

"What  would  cause  it  to  start  by  itself  up  again  after  it 
stopped  t    A.  Because  he  didn't  dose  off  the  port  entirely.'' 
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It  will  be  observed  from  this  evidence  that  Seyfried  cus- 
tomarily pulled  the  rope  and  opened  up  the  intake  valve  and 
started  the  elevator  on  its  upward  journey,  and  that  ike  dif- 
ficulty was  that  at  times  the  valve  would  partially  close  auto- 
matically and  that  such  partial  closure  would  result  in  the 
irregular  motion  testified  to.  It  is  perfectly  obvious  that  a 
leak  in  the  intake  valve  could  not  account  for  this  motion 
when  the  valve  was  open.  Neither  could  a  leak  sufficient  in 
size  to  raise  the  elevator  but  a  slight  distance  account  for  the 
fact  that  the  elevator  descended  three  feet  when  a  roll  of  pa- 
per was  placed  on  it  Such  a  movement  must  be  due  to  the 
fact  that  the  pressure  from  above  was  greater  than  the  fifty- 
five  pounds  pressure  to  the  square  inch  from  below,  and  the 
further  fact  that  there  was  an  outlet  of  substantial  size 
through  which  the  water  could  escape.  The  plaintiff's  ex- 
perts do  not  attribute  these  movements  to  a  leaky  valve,  but 
say  they  were  due  to  an  entirely  different  cause.  It  is  not 
claimed  that  this  cause  had  any  connection  with  the  injury 
to  the  plaintiff. 

One  further  hypothetical  question  asked  of  the  witness 
Fischer  remains  to  be  noticed.    It  was : 

"Now  assuming  that  this  frei^t  elevator  of  the  Sentinel 
Company,  the  kind  that  you  examined  as  stated  in  your  tes- 
timony, supposing  or  assuming  that  that  elevator  is  brought 
to  a  standstill  when  raised  up  on  a  level  with  the  wagon  from 
which  freight  is  to  be  unloaded  onto  the  elevator,  to  be  taken 
down  onto  the  elevator,  to  be  taken  down  into  the  basement, 
and  after  having  been  stopped  with  the  level  of  the  wagon, 
should  raise  a  few  inches  above  the  wagon,  what  in  your  judg- 
ment is  that  due  to  ?" 

To  this  question  the  witness  answered:  "A  leak  in  the 
valve."  It  goes  without  saying  that  a  failure  to  close  the 
valve  would  produce  the  same  result  The  expert  Fischer  so 
testified. 
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Taking  Buntrock's  entire  evidence,  from  a  careful  read- 
ing of  it  we  are  at  a  loss  to  know  whether  he  meant  to  tee- 
tify  that  Seyf ried  at  any  time  stopped  the  elevator  at  a  height 
even  with  the  wagon  and  that  it  thereafter  went  upward  two 
or  three  inches  of  its  own  motion.  He  may  mean  this  or  he 
may  mean  that  Seyfried  started  the  elevator  and  that  it 
stopped  at  the  right  height  and  tiien  raised  three  inches  more. 
Such  movement  would  be  the  result  of  the  partial  closing  of 
the  intake  valve  according  to  the  uncontradicted  testimony. 
Buntrock  testified  that  he  could  not  see  Seyfried  after  he 
started  the  elevator.  It  is  also  undisputed  that  there  was  an 
automatic  device  on  the  elevator  which  brought  it  to  a  stand- 
still at  a  point  which  would  be  substantially  on  a  level  with 
the  platform  of  a  truck  placed  adjacent  thereto  in  the  alley. 
If  Buntrock  did  mean  to  testify  that  Seyfried  actually 
stopped  the  elevator,  ike  later  movement  might  be  due  to  a 
leak  in  the  valve  or  it  might  be  due  to  the  fact  that  he  did 
not  entirely  close  the  valve.  Either  condition  would  produce 
the  same  result. 

The  following  facts  are  undisputed:  Buntrock  would  not 
say  how  many  times  he  observed  this  particular  movement 
This  might  mean  that  he  saw  it  once  or  more  than  once.  It 
did  not  occur  at  all  for  two  or  three  weeks  before  the  plaintiff 
was  injured.  Rauschenberger  did  not  observe  any  abnormal 
movement  of  the  elevator  for  more  than  a  month  before  the 
injury.  The  elevator  was  inspected  daily.  A  new  intake 
valve  had  been  put  in  place  from  two  to  four  months  before 
the  accident.  The  life  of  such  a  valve  is  about  one  year.  The 
intake  valve  that  was  in  use  when  plaintiff  was  injured  was 
thereafter  used  from  six  to  nine  months.  During  that  time 
no  such  movement  of  the  elevator  occurred.  There  is  no  evi- 
dence to  show  that  the  elevator  ever  started  up  of  its  own  mo- 
tion after  the  operator  had  brou^t  it  to  a  standstill,  unless 
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Buntrock  intended  to  so  testify.  Rauschenberger  saw  no 
such  movement  We  are  entirely  in  die  dark  as  to  whether 
Buntrock  had  an  isolated  case  in  mind,  and  are  confronted 
with  the  impossibility  of  the  witness  knowing  what  Seyf ried 
did,  as  he  admits  that  Seyfried  could  not  be  seen  after  the 
elevator  started  upward.  No  such  result  having  been  ob- 
served for  a  considerable  length  of  time  before  the  accident 
nor  for  six  months  thereafter,  the  conclusion  is  irresistible 
that  if  it  did  take  place  it  was  due  to  the  fact  that  the  valve 
was  not  entirely  closed  when  the  movement  took  place.  The 
burden  was  on  the  plaintiff  to  show  negligence  on  the  part  of 
the  defendant  which  proximately  caused  the  injury,  and  this 
burden  has  not  been  met.  The  action  of  water  under  a  given 
pressure  is  reasonably  constant.  Proof  that  at  some  imcer- 
tain  time  more  than  two  weeks  before  the  injury  the  elevator 
made  an  abnormal  movement  which  might  be  accounted  for 
by  a  leak  in  the  valve  or  another  nonactionable  cause,  and 
that  it  made  another  such  movement  at  the  time  of  the  acci- 
dent, but  did  not  make  another  one  until  the  valve  was 
changed  some  six  or  nine  months  thereafter,  demonstrates 
clearly  that  the  plaintiff's  injury  was  not  due  to  this  cause. 
Whether  it  was  due  to  the  failure  of  Seyfried  to  entirely  close 
the  valve  or  to  the  mistake  of  the  plaintiff  in  pulling  the 
wrong  rope,  as  defendant's  evidence  tends  to  show,  is  imma- 
terial. It  is  not  a  reasonable  inference,  or  even  a  reasonable 
conjecture,  to  draw  from  the  evidence  that  the  movement  on 
the  morning  of  the  accident  was  due  to  a  leaky  valve.  There 
is  plenty  of  evidence  in  the  case  tending  to  show  that  the  ele- 
vator acted  abnormally  when  the  intake  valve  was  opened  up. 
There  is  no  testimony  to  show  that  such  abnormal  action  was 
responsible  for  the  accident  or  had  anything  to  do  with  it. 
There  is  no  evidence  which  would  warrant  a  jury  in  finding 
that  there  was  any  abnormal  action  when  the  intake  valve 
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was  dosed.  We  think  the  court  should  have  directed  a  ver- 
dict for  the  defendant  hecause  the  proof  failed  to  show  ac- 
tionable negligence  on  its  part 

By  the  Court. — ^The  judgment  is  reversed,  and  the  cause 
is  remanded  with  directions  to  dismiss  the  complaint. 

SnsBBCJKEB,  J.y  took  no  parL 

SjsBwnr,  J.  I  concur  in  the  reversal  of  the  judgment  be- 
loW|  but  not  in  the  dismissal  of  the  complaint  I  think  the 
oause  should  be  remanded  for  a  new  triaL 

TnfLiK,  J.,  dissents. 
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2.  Thus,  in  an  action  for  personal  injuries  against  two  defend- 

ants, where  Judgment  went  against  one  and  in  favor  of  the 
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or  order,  other  than  the  ordinary  motion  for  a  rehearing.    Ihid, 

Bight  to  review.    See  Attorkbts  at  Law,  7. 

Bxceptions.    See  Trial,  2. 

4.  An  exception  to  the  refusal  of  the  court  to  make  a  contrary 

finding,  as  requested,  is  a  sufficient  exception  to  the  finding 
made  to  entitle  the  party  excepting  to  a  review  thereof  on  i^ 
peal.    Ptuto  Powder  Oo.  v.  Cuba  City  State  Bank,  324 

AMignment  of  errors, 

5.  In  general,  an  assignment  of  error  which  is  not  deemed  by 

counsel  to  be  of  sufficient  importance  to  warrant  argument 
will  be  passed  as  inconsequentiaL    Imperio  v,  Btate^         455 

Bri/nted  cote  and  briefs.    See  Appbal,  22. 

Review:  Questions  considered.    See  State  Pubuc  School,  8. 

6.  Where,  after  suit  brought  to  enjoin  the  issue  of  increased  stock, 

the  corporate  articles  were  amended,  apparently  in  correction 
of  a  prior  irregular  attempt,  and  the  increased  stock  legally 
issued,  and  the  trial  eourt  thereupon  dismissed  the  complaint 
but  required  defendants  to  pay  the  costs,  this  court  on  appeal 
declines  to  pass  upon  the  legality  of  the  prior  attempt  to 
amend  the  articles,  the  matter  of  costs  being,  in  any  event, 
within  the  discretion  of  the  court  below.  Zdhn  v.  Rockland 
Telephone  Co,  286 

Same:  Presumptions.    See  Appeal,  7,  8. 

Same:  Findings,  when  disturbed.   See  CsiinNAL  Law,  2. 

7.  The  rule  that  a  trial  Judge's  findings  of  fact  are  due  to  prevail 

unless  contrary  to  the  clear  preponderance  of  the  evidence, 
has  weight  according  to  circumstances.  Its  ordinary  efficiency 
Is  lessened  where  findings  rest  on  inferences  from  conceded 
or  established  facts,  and  reduced  to  a  minimum  or  displaced 
where  the  conclusions  are  reached  by  mistaken  ideas  of  law. 
Ball  V,  Boston,  27 

8.  A  finding  of  fact  without  due  heed  for  the  rule  respecting  lis 

establishment,  has  little  or  no  support  in  the  presumption  of 
correctness  which  requires  a  clear  preponderance  of  evidence 
to  displace  It  Ibid, 
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9.  The  distinction  between  clear  and  aatisfactory  evidence  and 
mere  preponderance  of  evidence,  is  substantial,  and  may  prop- 
erly be  the  turning  force  in  balancing  conflicting  inferences. 

Ibid. 

10.  The  rule  that  a  finding  of  fact  by  the  trial  court  should  not  be 

set  aside  on  appeal  unless  it  is  against  the  clear  preponder- 
ance of  the  evidence,  is  of  lees  force  where  the  finding  is  the 
result  of  inferences  drawn  from  undisputed  facts  and  partakes 
of  the  nature  of  a  conclusion  of  law.    Knox  v,  Roehl,         289 

11.  A  verdict  which  the  trial  court  has  refused  to  set  aside  should 

not  be  disturbed  on  appeal,  in  disregard  of  the  common  sense 
of  the  Jury  and  the  learning  and  experience  of  the  trial  judge, 
upon  mere  theories  of  impossibility  based  upon  literal  inter- 
pretation of  oral  discourse,  estimates  of  time,  distance,  and 
quantity,  and  impeccability  of  defendant's  witnesses.  Novit- 
ski  V,  Waite  CHrass  Carpet  Co,  266 

12.  The  decision  of  the  trial  Judge  in  respect  to  whether  evidence 

presented  a  Jury  question — the  ruling  in  this  case  having  been 
made  both  in  refusing  to  take  the  question  from  the  Jury  and 
in  refusing  to  change  the  verdict — should  prevail  on  appeal 
unless  it  appears  from  the  whole  record,  having  regard  for  his 
superior  advantages,  to  be  clearly  wrong.  Oertz  v,  Miltoaukee 
E.  R.  d  L.  Co.  475 

8ame:  Affirmance  and  reversal:  Material  and  immaterial  errors. 
Bee  AssociATioirs,  6.  Ck>STS,  2.  Crihinal  Law.  Evioenoi, 
4,  6.  Homicide,  2.  Husband  and  Wife.  Instructions  to  Jubt, 
1.  Mastbb  AifD  Sebvant,  5,  27.  Railroads,  28.  Rape,  8,  6. 
Saucs,  8.  Street  Railways,  2.  Trial,  1,  8,  4,  6,  7,  9,  11-18, 
15,  16.    Witnesses,  2,  5. 

13.  In  an  action  for  death  caused  by  negligence  it  was  error  to  ad- 

mit evidence  as  to  the  age  and  health  of  the  parents  of  the 
widow  and  the  age  of  the  father  of  the  deceased;  but  as  such 
evidence  could  affect  only  the  question  of  damages  and  it  ap- 
pears that  the  amount  awarded  is  not  excessive,  the  error  was 
not  preJudiciaL    Berdan  v.  Falk  Co.  169 

14.  Where  the  special  verdict  as  submitted  covers  all  the  material 

issues  in  the  case,  it  was  not  error  to  refuse  to  submit  addi- 
tional questions.  Ibid, 

Determination  and  disposition  of  cause:  Dismissal.    See  Appbau  22. 

Bame:  Mandate  on  reversal.    See  Trial,  17. 

Appeal  from  Milwaukee  district  court. 

15.  Notice  of  appeal  in  a  criminal  case  is  "given"  to  the  Judge  of 

the  district  court  of  Ullwaukee  county  within  the  meaning  of 
sec  4761,  Stats.,  by  filing  such  notice  with  the  clerk  and  calling 
the  attention  of  the  court  to  such  filing  by  motion  for  a  super' 
sedeas  and  presenting  a  recognizance  on  appeal  for  his  ap- 
proval or  allowance.    Btate  09  rel.  Kassner  v.  Momsen,       203 

16.  A  statute  giving  a  convicted  person  ten  days  in  which  to  appeal 

and  permitting  a  supersedeas  on  such  appeal  if  a  bond  is  filed 
and  approved  by  the  Judge,  gives  the  Judge  power  to  grant  a 
stay  of  execution  upon  application  of  such  person  to  enable  him 
to  appeaL  I1M. 
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17.  The  term  of  imprisonment  of  a  convicted  person  does  not  com- 
mence before  the  day  on  which  such  a  stay  of  execution  ex- 
pires. A  dictum  in  In  re  Crow,  60  Wis.  849,  to  the  effect  that 
the  day  of  sentence  is  the  first  day  of  the  term,  limited.       Und, 

IS.  Where,  after  the  giving  of  notice  of  appeal,  an  attempt  is  made 
to  give  a  recognizance  and  a  motion  is  also  made  to  dismiss  the 
i^peal,  the  Judge  of  the  district  court  may,  by  virtue  of  the 
power  inherent  in  courts  of  record,  delay  the  execution  of  sen- 
tence until  such  matters  are  determined;  and  the  term  of  im- 
prisonment will  not  be  held  to  have  begun  while  execution  is 
so  delayed.  Ibid. 

19.  No  delay  of  commitment  secured  by  legal  strategy  will  be  con- 
sidered a  substitute  for  personal  presence  in  Jail,  and  there  is 
no  fiction  of  law  by  force  of  which  one  can  be  at  the  same  time 
In  Jail  and  at  liberty.  Ibid. 

Appeal  from  Milioaukee  civil  court, 

SO.  An  attempted  appeal  from  the  civil  court  of  Milwaukee  county 
is  inefTective  unless  the  notice  of  appeal  and  affidavit  of  good 
faith  are  served  upon  the  civil  Judge;  and  a  mere  general  ap- 
pearance of  the  parties  in  the  circuit  court  without  a  trial  de 
novo  does  not  cure  .the  defect  Manufacturers  d  M.  I,  Bureau 
V.  Everwear  H,  Co.  152  Wis.  73,  distinguished.  Saltttiein  v, 
yahmena,  272 

2L  On  appeal  in  such  a  case  from  a  Judgment  of  the  circuit  court 
affirming  a  Judgment  of  the  civil  court,  the  supreme  court  ac- 
quires Jurisdiction  of  the  case  sufficiently  to  reverse  the  Judg- 
ment of  the  circuit  court  for  lack  of  Jurisdiction  there.       IJHd. 

22.  In  such  a  case  a  motion  to  strike  the  cause  from  the  calendar 
of  the  supreme  court,  made  by  the  appellant  in  order  to  save 
himself  from  an  affirmance  of  the  Judgment  under  the  rule  b^ 
cause  of  his  default  in  serving  his  printed  case  and  brief,  will 
be  denied.  Ihid, 

Appeal  from  common  counM,    See  MuiaciPAL  CoBPOBATioifB,  6^  ft, 

Appearancs.    See  Appeal,  20. 

Appucation  of  Payments.    See  Pabtnebship,  7. 

AnGUMxif  T  OF  Ck>UN8EL.    See  Tbial,  9. 

Assault  with  intent  to  commit  rape.    See  Raps, 

Assert.    See  Contracts,  4.    Deeds,  8. 

AsBioNHENT  OF  Bbbobs.    See  Appeal^  6. 

Assignments.   See  Insubance,  1-i. 

ASSOCIATIONa 

DebtMi  Liability  of  member$, 

1.  A  national  society  or  lodge  is  not  liable  to  pay  for  services  ren- 
dered (in  this  case  by  a  state  organizer)  to  a  subordinate  state 
union  or  lodge  under  an  express  contract  by  the  latter  to  pay 
therefor,  in  the  absence  of  facts  or  circumstances  raising  an 
Implied  promise  to  pay  on  the  part  of  such  national  society. 
The  mere  fact  that  the  services  ultimately  benefited  the  nsr 
tional  society  is  not  sufficient  to  raise  such  a  promise.  Crauh 
ley  V,  American  Society  of  Equity,  13 
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2.  In  order  to  organize  under  ch.  92,  Stats.,  a  society  must  elect 

trustees  as  required  by  sec.  2002,  and  until  it  has  done  so  it 
cannot  be  sued  in  the  name  of  the  trustees  as  provided  in 
sec.  2003.  lUd. 

3.  An  action  to  enforce  a  liability  incurred  by  a  mere  voluntary  as- 

sociation must  be  brought  against  its  individual  members. 

Ibid, 

4.  A  voluntary  association  having  been  sued  in  its  association 

name  and,  acting  through  its  board  of  directors,  having  an- 
swered in  that  name  and  litigated  the  ease  upon  the  merits, 
the  action  is  allowed  to  proceed  to  Judgment  against  those  who 
were  members  of  said  board  of  directors  when  the  answer  was 
served.  Since  the  association  could  not  defend,  it  is  presumed 
that  the  defense  was  made  for  the  individual  benefit  of  such 
directors.  Ihid, 

6.  It  is  immaterial  In  such  case  that  the  pleadings  were  not 
amended  so  as  to  substitute  the  names  of  the  directors  for 
the  name  of  the  association.  Ihid. 

6.  The  liability  of  members  of  a  voluntary  association  for  the  debts 
thereof  incurred  during  their  membership  for  association  pur- 
poses being  joint  and  several,  those  members  who  thus  volun- 
tarily appeared  cannot  be  heard  to  complain  because  other 
members  ,were  not  made  parties  defendant  Ihid, 

AssTTMPnoN  or  Risk.    See  Master  aitd  Servant,  4,  5,  8,  17,  30-38. 

ATTORNEYS  AT  LAW. 

Improvident  admi$9ion:  Revocation  of  license:  Prosecution  hy  her 
association:  Right  of  association  to  appeal, 

1.  An  attorney  at  law  is  an  officer  of  the  court;  and  the  court  has 

ample  power  to  protect  itself,  the  bar,  and  the  public  against 
the  danger  of  any  one  holding  such  office  who  is  not  legally  as 
well  as  mor&lly  qualified  therefor.  Vernon  County  Bar  Asso. 
V.  McKihhin,  350 

2.  In  determining  whether  the  name  of  a  member  of  its  bar  should 

be  stricken  from  the  roll,  the  court  may  act  upon  its  own  mo- 
tion or  upon  application  of  any  member  of  such  bar  (and  es- 
pecially of  the  bar  acting  collectively)  or  even  of  a  private 
person.  The  technical  status  of  an  amicus  curiw  has  nothing 
to  do  with  the  matter.  Ihid, 

3.  The  mere  lapse  of  the  term  at  which  a  person  was  admitted  to 

the  bar  does  not  disable  the  court  from  revoking  his  license  to 
practice  on  the  ground  that  he  was  not  legally  entitled  to  be  so 
admitted.  Ihid. 

4.  Where  the  legislature  has  prescribed  conditions  of  eligibility  to 

admission  to  practice  law,  which  are  reasonable,  it  is  the  duty 
of  the  court  to  enforce  compliance  therewith.  Ihid, 

6.  Under  sec  1,  ch.  19,  Laws  of  1903,  a  person  who  after  being  ad- 
mitted to  practice  In  the  supreme  court  of  one  state  did  not 
practice  in  that  state  but  did  practice  for  two  years  in  another 
state  by  virtue  of  admission  in  a  lower  court  in  the  latter  state, 
was  not  entitled,  when  he  became  a  resident  of  this  state,  to 
be  admitted  to  practice  here.  Ihid. 
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6.*  In  admitting  a  person  to  practice  upon  proofs  which  show  that 
he  has  not  complied  with  the  statutory  conditions,  the  court 
commits  a  Jurisdictional  error  which  may  be  corrected  at  any 
time  by  expunging  his  name  from  the  roll  of  attorneys.      Ibid. 

7.  A  bar  association  which  petitioned  the  circuit  court  to  revoke 
an  attorney's  license  to  practice,  being  competent  to  be  heard 
on  such  petition.  Is  entitled  to  appeal  to  the  supreme  court 
from  an  order  denying  it  Ibid, 

ArgumentM.    See  Tkial,  9. 

AUCTIONS  AND  AUCTIONBERa 

Sales:  Payment  by  auctioneer  to  fMrincipal  before  buyer  pays:  Right 
to  recover  from  buyer. 

lu  A  person  employed  to  sell  another's  property  at  auction,  or  a 
factor  to  whom  property  has  been  consigned  for  sale,  has  an 
interest  in  the  proceeds  of  the  sale  entitling  him  to  sue  and 
recover  the  same  in  his  own  name;  and  in  case  he  pairs  his 
principal  in  full  and  delivers  the  property  before  receiving 
payment  from  the  buyer,  and  the  principal  accepts  and  retains 
the  money,  the  agent  becomes  the  sole  party  in  interest  and  is 
entitled  to  recover  of  the  buyer  for  his  own  use.  Progress 
Blue  Ribbon  Farms  v,  Chicago  H.  B.  Co.  249 

2.  In  making  such  payment  to  the  principal  the  agent  does  not  act 
as  a  mere  volunteer.  Ibid. 

Bkneixt  Societieb.    See  iHStraANCx,  5-9. 

BILLS  AND  NOTBS. 

Requisites  and  validity.   See  Chattel  Mobtgagbs,  %,   WrrNESSEs,  1 

Certificates  of  deposit.    See  Onrrs. 

Checks:  Payment  on  unaut?^orized  indorsement:  Authority  of  agent 
to  indorse,  when  implied:  Ratification. 

L  One  who  cashes  a  check  upon  the  unauthorized  indorsement  of 
an  agent  of  the  payee  is  liable  to  the  principal  in  case  the  pro- 
ceeds are  misappropriated  by  the  agent  Pluto  Powder  Co.  v. 
Cuba  City  State  Bank,  324 

2.  The  facts  that  an  agent  has  possession  of  the  goods  of  his  prin- 
cipal for  sale,  that  he  is  accustomed  to  receive  checks  for  goods 
sold,  payable  to  his  principal,  and  sometimes  collects  money 
on  sales,  that  he  receipts  for  goods  and  also  for  moneys  col- 
lected in  the  name  of  the  principal,  and  has  authority  to  em- 
ploy help,  to  incur  expense  for  livery,  and  to  include  livery 
bills  in  his  account  do  not  clothe  such  agent  with  apparent  or 
implied  authority  to  indorse  the  principal's  name  upon  checks 
so  received  or  other  negotiable  paper.  Ibid, 

$•  Authority  to  execute  or  indorse  negotiable  paper  will  not  be  im- 
plied from  express  authority  to  transact  some  other  business, 
unless  it  is  necessary  to  the  exercise  of  the  express  authority. 

Ibid. 

4.  Third  persons  having  notice  that  they  are  dealing  with  an  ag^nt 
are  bound  to  inform  themselves  of  the  extent  and  limiutions 
of  his  authority.  Ibid. 
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6.  Even  an  agent  with  general  authority  to  manage  the  business  of 
his  principal  has  not,  by  reason  thereof,  implied  power  to  ex- 
ecute or  indorse  negotiable  paper.  Ibid, 

6.  That  the  principal  succeeds  in  obtaining  from  the  agent  part  of 
the  proceeds  of  checks  unlawfully  indorsed  by  him.  Is  no  evi- 
dence of  ratification  of  his  act  in  Indorsing  the  same.       Jhid, 

Payment  and  discharge.    See  Pbincipal  and  Agent,  2. 

BoxDB,  on  appeal    See  MuiaciPAL  Cobpobahons,  5,  6. 

Bbidots.    See  Htohwatb,  6-8.    If uhioipai.  Coipobjltions,  4.    Navioa- 
BLi  Watkbs. 

Bnixrs.    See  Appiai^  21 

BROKERa 

Authority,    See  Pbincipal  akd  Agent,  2-i. 
Right  to  commi$»ione. 

1*  Where  an  agent  employed  by  the  owner  of  land  to  procure  a 
purchaser  therefor  at  a  specified  price  produces  a  person  who 
is  unwilling  and  whom  the  agent  cannot  induce  to  pay  the 
price  demanded,  the  owner  may  sell  to  such  person  at  a  lower 
figure  without  rendering  himself  liable  to  the  agent  for  a  com- 
mission, provided  there  is  no  fraud  or  bad  faith  on  the  part  of 
such  owner.    Terry  v.  Bartlett,  208 

2.  The  owner  of  land  inay  place  it  in  the  hands  of  as  many  agents 
or  brokers  as  he  sees  fit,  so  long  as  no  exclusive  agency  is 
given;  and  if  one  of  them  produces  a  customer  the  owner  Is  at 
liberty  to  deal  with  him  and  to  pay  the  agreed  commission  in 
case  of  a  sale,  without  ascertaining  whether  any  other  agent 
or  broker  has  ofTered  the  property  to  such  customer,  the  owner 
being  ignorant  of  such  an  ofter  having  been  made.  Ibid, 

8*  Plaintiff,  who  was  to  receive  a  commission  if  he  sold  defendant's 
land  or  procured  a  purchaser  therefor  at  $60,000,  offered  the 
land  to  a  person  at  that  price  but  was  unable  to  induce  him  to 
give  more  than  $42,000.  He  reported  that  fact  to  defendant 
but  did  not  disclose  the  name  of  his  customer.  Afterwards  de- 
fendant, without  knowing  who  plaintifTs  customer  was,  sold 
the  land  through  another  agent  to  said  customer  for  $43,600. 
Heldf  that  plaintiff  was  not  entitled  to  any  commission.     Ibid. 

4.  The  owner  of  land  who  gives  to  a  broker  the  exclusive  agency 
to  find  a  purchaser  may  himself  sell  the  land  to  a  person  with 
whom  the  broker  has  no  connection  and,  unless  it  be  specific- 
ally so  agreed,  will  not  be  liable  to  the  broker  for  any  com- 
mission on  such  sale.    CHreene  v,  American  M.  Co,  216 

6.  So  held  where  the  terms  of  the  agency  were  shown  by  a  letter 
from  the  owner  to  the  broker,  saying,  "We  agree  with  you  that 
it  is  better  that  the  sale  of  the  property  shall  be  exclusively  in 
the  hands  of  one  broker,  and  you  are  the  only  person  who  is 
authorized  to  handle  this  property."  Ibid. 

Burden  or  Proof.    See  Insurance,  9,    Wuxs*  &-7, 14. 
Capital  Stock.   See  Appeal^  8. 
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CARRIERS. 

Carriage  of  goodi:  Overcharge:  Interttate  Mhipment:  JurUdiction  of 
federal  courts, 

1.  Where,  by  reason  of  misrouting  by  the  initial  carrier,  the  total 
freight  charges  paid  by  the  consignee  to  the  last  carrier  were 
in  excess  of  the  legal  charges  for  transportation  by  the  cheap- 
est route,  but  none  of  the  carriers  received  more  than  the  law- 
ful rate  for  carrying  the  goods  over  the  route  by  which  they 
were  actually  sent,  an  action  by  the  consignee  against  the  last 
carrier  for  money  had  and  received  will  not  lie.  Biggitu  v. 
Chicago  d  N.  W.  R.  Co.  122 

S.  Under  the  Interstate  Commerce  Act  the  interstate  commerce 
commission  and  the  federal  courts  have  exclusive  jurisdiction 
of  all  claims  for  overcharges  on  interstate  shipments  whether 
they  grow  out  of  an  excessive  rate  or  out  of  misrouUns*    Ibid. 

Bame:  Losi  of  or  injury  to  goods:  Oaming  instrumentB. 

8.  Where  an  article  (in  this  case  a  slot  machine)  Is  OBefal  and 
usable  for  gambling  purposes  only,  and  gambling  is  unlawful, 
and  it  is  not  shown  that  the  article  has  any  value  except  for 
use  as  a  gambling  device,  such  value  will  not  be  regarded  as  a 
legitimate  measure  of  damages  to  be  recovered  where  the  ar- 
ticle is  destroyed.    Miller  v.  Chicago  d  N.  W.  R,  Co.  431 

4b  Where  such  an  article  has  no  value  for  any  lawful  purpose,  no 
damages  are  recoverable  against  a  carrier  for  an  injury  to  it 
while  in  transit  /did. 

Cebtaintt.    See  Contbacts,  2. 

Ckbtificatb  of  Descknt.    See  Descbkt  and  DisnoBUTioir, 

Ckbtiticatbs  of  Deposit.    See  Gifts. 

Cebtiobari.    See  State  Public  School,  3. 

Change  of  Venue.    See  Venue. 

CHATTEL  MORTGAOBa 

Requisites  and  validity:  Form  and  contents  of  instrument, 

1.  A  chattel  mortgage  is  not  rendered  void  by  the  mere  fact  that 

the  promissory  note  which  it  was  given  to  secure  was,  through 
inadvertence,  not  signed. by  the  debtor,  where  such  unsigned 
note  clearly  states  the  amount  of  the  debt  and  the  terms  and 
conditions  agreed  upon  for  its  payment  and,  except  as  to  the 
signature*  is  clearly  described  in  the  mortgage.  Liermnn  v. 
O'Hara,  140 

2.  A  paper  signed  by  the  owner  of  an  automobile:  ''June  2,  1908, 

Received  of  John  Ure  the  sum  of  $2  to  apply  on  Harmon  car. 
Balance  due,  $1,748;  the  same  to  be  paid  on  or  before  Monday, 
June  8,  1908.  Ure  agrees  to  give  one  free  ride,  say  Sunday, 
June  7th,"  was  clearly  intended  to  evidence  ownership  and 
right  of  possession  in  Ure,  and  clothed  him  with  at  least  equi- 
table ownership  and  gave  him  capacity  to  make  a  valid  chat- 
tel mortgage  of  the  car,  good  as  against  any  one  not  having  a 
superior  lien  to  the  knowledge,  actual  or  constructive,  of  the 
mortgagee.    Adler  v,  Godfrey,  186 

8.  Mere  inaccuracies  in  the  description  of  property  covered  by  a 
chattel  mortgage  are  not  fatal  if  the  subject  is  bo  described 
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that  it  can  be  readily  identified  by  the  exercise  of  ordinary 
care,  or  even  by  the  aid  of  extrinsic  evidence,  where  there  is 
sufficient  in  the  writing  to  put  one  acting  reasonably  on  in- 
quiry. Ihid. 

4.  Thus,  where  the  mortgagor  had  but  one  automobile,  a  chattel 

mortgage  thereof  stating  correctly  the  manufacturer's  name 
and  the  serial  number  of  the  car  was  valid,  notwithstanding 
the  description  was  not  in  other  respects  wholly  accurate,  and 
when  such  mortgage  was  filed  the  mortgagor's  vendor  (who 
had  not  been  fully  paid  and  who  claimed  that  the  title  re- 
mained in  him  as  security)  was  chargeable  with  notice  of  its 
contents  and  was  at  least  put  upon  inquiry  as  to  the  identity 
of  the  car  so  mortgaged.  Ibid, 

5.  Such  mortgagor  having,  as  provided  in  the  mortgage,  been  per- 

mitted to  remain  in  possession  of  the  car,  a  garage  keeper  who 
stored  it  for  him  acquired  no  lien  for  such  storage  as  against 
the  mortgagee,  even  though  the  latter  knew  that  the  mort- 
gagor was  keeping  the  car  in  a  public  garage;  and  the  vendor 
of  the  mortgagor  acquired  no  such  Uen  by  paying  the  storage 
claim.  Ibid, 

Construction  and  operation:  Bight  of  mortgagor  to  possession, 

6.  Where  a  chattel  mortgage  is  given,  either  in  the  form  of  a  bill 

of  sale  or  in  the  ordinary  form,  without  anything  being  said 
as  to  possession  pending  maturity  of  the  debt,  the  mortgagee, 
in  the  absence  of  any  statutory  regulation  to  the  contrary,  may 
exercise  his  own  discretion  as  to  taking  possession  of  the  prop- 
erty; and  when  the  mortgagor,  being  permitted  to  retain  pos- 
session for  a  particular  purpose  only,  abandons  such  purpose 
and  the  property,  the  mortgagee  as  holder  of  the  legal  title 
may  take  the  property.    Adler  v.  Godfrey,  186 

Foreclosure:  Assent  of  mortgagor:  Waiver  of  statutory  require^ 
ments. 

7.  Ch.  122,  Laws  of  1903  (sec.  2316c,  Stats.),  refers  to  a  hostile  tak- 

ing and  sale  of  property  under  a  chattel  mortgage,  and  is  in- 
applicable where  the  mortgagor  assented  to  the  sale«  ^Lierman 
V.  O'Hara,  1*0 

Chkcks.    See  Bills  and  Notes,  1,  2,  6, 

Childkeit.    See  Statb  Public  School. 

Circuit  Courts.    See  Judgment,  1. 

CiRCUKBTANTIAL  EVIDENCE.      ScO  INSTRUCTIONS  TO  JUBT,  1. 

Civil  Coubt  of  MiLWiUKSS  County.    See  Appeal^  20-22. 
Claims.    See  Municipal  Corporations,  6,  6. 
Collateral  Attaoeu    See  Judgment,  2,  8. 
Collision.    See  Navigable  Waters.    Streei  Railways,  4. 
Comity.    See  Limitatiok  op  Actions,  8-8. 

COMMBRCa 

Interstate  commerce.     See  Carriers,  2.     Evidence,  1«    Railroads, 

26-28. 

L  As  regards  appliances  and  instrumentalities  used  by  a  common 
carrier  in  the  business  of  transportation,  it  is  the  use  to  which 
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it  is  put  at  the  time,  rather  than  the  nature  of  the  instrumeii- 
tality  itself,  which  determines  whether  or  not  it  is  employed  in 
interstate  commerce.    Ruck  v.  Chicago,  M.  d  8t.  P.  R.  Co.     168 

2l  Where  such  an  instrumentality  (in  this  case  a  boiler  constitut- 
ing part  if  the  equipment  of  a  wrecking  train),  at  the  time  re- 
pairs are  being  made  upon  it,  is  not  being  used  to  facilitate 
interstate  commerce,  but  is  being  repaired  to  make  It  ready  for 
either  interstate  or  intrastate  use  as  occasion  may  require  in 
the  future,  an  employee  engaged  in  making  such  repairs  is  not 
employed  in  interstate  commerce  within  the  meaning  of  the 
federal  Employers'  Liability  Ajct  Und. 

8.  The  words  ''employed  by  such  carrier  In  such  commerce,"  as 
used  in  said  act,  mean  employed  directly  in  transportation  or 
in  some  act  directly  facilitating  transportation.  Ihid, 

Commercial  Paper.    See  Bills  aitd  Notes.    Chattel  MoBTaAQE8»  L 
Oirre.    Principal  and  Agent,  2.    Witnesses,  2. 

Commissions.    See  Brokkrs.    Principal  and  Aqent,  3,  4. 

Complaint.    See  Justices'  Courts,  1.    Negligence,  3.    PLRADDiai 

Compromise  and  Settlement.    See  Fraud,  2-4. 

Condemnation.    See  Dedication. 

Consideration.    See  Deeds,  7-^.    Justices'  Courts,  1. 

CONSTITUTIONAL  LAW. 

Legislative  powers.    See  Master  and  Servant,  1,  2L    Pubuo  Utili- 
ties, 3>  4.    Railroads,  1-7. 

Same:  Changing  commonrViw  remedies. 

No  one  has  a  vested  right  to  the  continuance  of  a  common-law 
remedy  for  the  redress  of  future  wrongs;  hence,  sees.  1797 — 
Zlfn  and  1717 — 12a  are  not  unconstitutional  because  denying 
the  right  of  trial  by  jury.    Besides,  a  remedy  by  action  against 
n  the  railroad  commission  is  preserved  in  favor  of  any  aggrieved 

party,  so  that  the  rights  of  all  parties  are  well  guarded  under 
the  law.    Frank  A.  Chraham  L  Co.  v.  (7.,  M.  d  Bt  P.  R.  Co.     145 

Judicial  powers.    See  State  Public  School,  2. 

Due  process  of  law.    See  State  Public  School,  2l 

CONTRACTS. 

Requisites  and  validitu*  See  Associations.  Carriers,  8,  4.  Chat- 
tel Mortgages,  1-6.  Corporations*  1.  Justices*  Courts,  2. 
Marriage.    Sales,  1,  2. 

Same:  Consideration.    See  Deeds,  7-9. 

8am^:  Mutuality. 

"L  Where  a  contract  by  which  defendant  agreed  to  pay  a  certidn 
sum  of  money  to  plaintiff  by  a  certain  date  contained  no  ex- 
press covenants  on  the  part  of  plaintiff,  but  a  present  release 
and  assignment  of  certain  so-called  shares  of  stock,  the  rule  of 
mutually  dependent  covenants  has  no  application,  and  failure 
of  plaintiff  to  deliver  a  further  release  and  assignment,  even 
assuming  that  defendant  was  entitled  thereto,  would  not,  in 
the  absence  of  proof  that  defendant  was  damaged  by  such  fail- 
ure, defeat  plaintiff's  recovery  upon  defendant's  promise  to 
pay.   Jelinek  v.  Baer^  426 
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Same:  Certainty. 

2.  A  written  contract  is  not  void  for  uncertainty  when  its  provi- 
sions can  be  explained  and  rendered  certain  by  competent  evi- 
dence; nor  is  it  rendered  void  by  surplusage.  Jelinek  v. 
Baer,  426 

Same:  Contract  to  effect  reconciliation  tetween  huthand  and  wife. 

S.  An  agreement  by  a  husband,  estranged  from  his  wife,  to  pay  a 
third  person  for  effecting  a  reconciliation,  is  a  legal  contract, 
laudable  in  its  purposes,  and  the  right  to  recover  thereon  is 
not  defeated  by  the  fact  that.  In  order  to  make  a  greater  In- 
ducement to  the  wife,  such  third  person  joined  with  the  hus- 
band in  a  scheme  to  deceive  her  as  to  the  amount  of  money 
possessed  by  the  husband.    Kiepert  v,  Nugent,  127 

Conetruction  and  operation.    See  Chattbl  MosroAfiBg,  6.    Justiobs' 

COXTBTS,  1.     PaBTNEBSHIP. 

Same:  Contract  for  benefit  of  third  person:  Enforcement, 

4.  A  valid  contract  made  with  one  person  for  the  benefit  of  another 
may  be  at  once  enforced  by  that  other,  regardless  of  any  formal 
assent  thereto  by  him  prior  to  the  commencement  oi  the  action. 
Ztoietuech  v.  Becker,  213 

Performance  or  breach.    See  Pabtnership,  4. 

Action  for  breach.    See  Limitation  or  Actions,  3-8. 

CONTBIBUTOBT  NEGLIGENCE.      SOO  MASTEB  AND  SEBVANT,  4,  6,  9,  10,  17, 

34.    Municipal  Cobpobations,  2.    Railboaob,  10,  12-14,  18-28. 

CORPORATIONS. 

Liability  of  signers  of  articles  before  authorized  to  do  business, 

1*  Acceptance  by  a  corporation  of  the  assignment  to  It  of  a  lease 
running  to  one  of  its  members,  and  assumption  of  the  obliga- 
tions Imposed  by  such  lease  on  the  tenant,  constituted  the 
"incurring  of  a  debt  or  liability"  to  the  lessors,  within  the 
meaning  of  sec.  1773,  Stats.;  and  where,  at  the  time  of  such 
acceptance,  one  half  of  the  capital  stock  of  the  corporation  had 
not  been  subscribed  nor  twenty  per  cent  thereof  paid  In,  sign- 
ers of  its  articles  of  incorporation  who  knew  of  and  consented 
to  the  ^assignment  and  its  acceptance  became  personally  liable 
to  carry  out  the  obligations  of  the  lease.    Zwietusch  v,  Becker, 

213 
Amendment  of  articles  of  incorporation.    See  Appeal,  6. 

Capital  stock:  Issue  of  unauthorized  stock.    See  Appeal,  6. 

Foreign  corporations:  Disability  to  take  title  to  land:  Statute  re- 
moving disability:  Validation  by  grantor  of  prior  conveyance, 

2.  Although  a  conveyance  of  land  in  this  state  to  a  foreign  corpora- 
tion which  had  not  complied  with  sec.  1770&,  Stats.,  was  vold^ 
yet  a  grantee  of  such  corporation  who  went  into  possession  of 
the  land  under  his  deed  had  an  interest  therein  which  he  could 
convey  or  mortgage,  to  wit,  possession  under  claim  and  color 
of  title.    Mortenson  v.  Murphy,  38& 

8.  One  to  whom  such  grantee  of  the  foreign  corporation  sold  and 
conveyed  the  land  oould  tack  his  possession  to  that  of  said 
grantee  to  make  up  the  ten-year  period  In  which  title  could  be 
acquired  by  adverse  possession;  and  so  also  could  purchasers 
at  a  mechanic's  lien  sale  who  succeeded  to  his  rights.         Ibid. 
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4.  Where  the  original  grantee  of  the  foreign  corporation  mort- 
gaged the  land  and  afterwards  sold  and  conveyed  it  subject  to 
the  mortgage,  the  right  of  the  mortgagee  was  superior  to  that 
of  the  purchaser,  and  the  interest  acquired  by  the  latter  and 
those  claiming  under  him«  including  the  right  of  possession 
and  the  inchoate  right  to  obtain  title  by  adverse  occupancy, 
might  be  foreclosed  and  sold  under  the  mortgage.  Ihid. 

6.  Oi.  142,  Laws  of  1911  (sec  1770/,  Stats.),  which  attempted  to 

cure  the  defect  in  the  title  of  foreign  corporations  to  lands 
conveyed  to  them  before  compliance  with  sec.  1770^,  Stats.» 
where  they  had  afterwards  complied  therewith,  did  not  have 
the  effect  to  vest  the  title  in  such  a  corporation  immediately, 
but  was  in  the  nature  of  a  statute  of  limitation  and  allowed 
the  party  dealing  with  the  corporation  a  year  in  which  to  dis- 
afl&rm  his  contract,  and  if  he  did  not  do  so  the  conveyance  in 
effect  became  validated.  Ibid, 

$,  Land  in  this  state  had  been  conveyed  to  a  foreign  corporation 
coming  within  the  terms  of  eh.  142,  Laws  of  1911.  Such  cor- 
poration conveyed  to  one  Clare,  who  took  possession  and  there- 
after mortgaged  the  land  to  a  bank,  and  then  sold  and  con- 
veyed it,  subject  to  the  mortgage,  to  one  Morse.  Through  fore- 
closure of  a  mechanic's  lien  and  subsequent  conveyances  the 
interest  of  Morse  became  vested  in  Murphy.  After  the  enact- 
ment of  the  law  of  1911  the  original  grantor  of  the  foreign  cor- 
poration quitclaimed  to  the  mortgagee  bank,  and  the  bank 
thereafter  quitclaimed  the  land  and  assigned  the  mortgage  to 
plaintiff.  In  an  action  against  Murphy  and  others  to  foreclose 
the  mortgage,  plaintiff  having  elected  to  take  the  position  that 
defendants  had  an  equity  of  redemption  in  the  premises,  it 
is  held  that  the  purpose  of  said  original  grantor  in  quitclaim- 
ing to  the  bank  was  to  validate  his  conveyance  to  the  foreign 
corporation  and  thereby  to  place  all  parties  in  the  same  iK>si- 
tion  Uiey  would  have  occupied  had  the  corporation  been  com- 
petent to  receive  and  to  transfer  title  in  the  first  instance; 
hence  that  the  mortgage  is  the  prior  and  paramount  lien  and 
should  be  foreclosed  accordingly.  Ihid, 

Same:  Right  to  maintain  action  in  courts  of  this  state, 

7.  Stockholders  and  creditors  of  a  foreign  corporation  which  has 

its  business  office  in  this  state  may  maintain  an  action  in 
equity  in  the  courts  of  this  state  against  resident  officers  of 
the  corporation  to  recover,  on  behalf  of  the  corporation,  cor- 
porate moneys  converted  by  such  officers,  as  well  as  moneys 
lost  to  the  corporation  by  their  fraudulent  and  negligent  con- 
duct   Oanzer  v.  Rosenfeld,  "  442 

COSTS. 

Persons  entitled.    See  Appeal,  6. 

1.  Where,  in  an  action  against  two  defendants.  Judgment  went 
against  one  and  in  favor  of  the  other  and  there  were  separate 
appeals  by  the  plaintiff  and  by  the  losing  defendant,  but  the 
latter  devoted  its  efforts  on  the  appeal  toward  establishing  the 
Joint  neigligence  of  its  codefendant,  it  is  held  that  upon  a  re- 
versal of  the  Judgment  as  to  such  codefendant  only  costs 
aj^tinst  the  latter  should  be  awarded  to  plaintiff,  but  no  costs 
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for  or  against  the  appealing  defendant,  except  that  it  should 
pay  the  clerk's  fees  upon  its  appeal  Qertz  v.  Milwaukee  B,  R. 
d  L,  Co,  476 

Amount,  rate,  and  item$.    See  Tbial,  2. 

2.  There  is  no  statutory  authority  for  taxing  costs  for  drafting  the 
report  of  a  referee  and  making  copies  to  keep  and  serve;  but 
the  sum  of  $6.10»  taxed  for  such  items,  is  too  trifling  to  call 
for  any  further  relief  on  appeal  than  the  reduction  of  the  Judg- 
ment by  that  amount    Lemma  v,  Searle,  24 

2.  Where  the  complaint  states  a  cause  of  action  at  law  upon  con- 
tract the  costs,  exclusive  of  disbursements,  are  limited  by 
sec  2921,  Stats.,  to  $25,  although  the  answer  interposes  an 
equitable  counterclaim  which  becomes  the  principal  subject  of 
litigation.    Baker  v.  Becker,  269 

Security  for  payment.    See  Municipal  Cobpobation«»  6,  6, 

Ck>UNTT  JuDQB.    See  Statb  Public  Schooi^  1* 

COUBTS. 

Federal  courts.    See  Gabbiers,  2. 
Supreme  court    See  Appeal. 
Circuit  courts.    See  Judghbnt,  1. 
Milwaukee  district  court    See  Appeal^  15-19. 
Milwaukee  civil  court    See  Appeal,  20-22. 
Justices'  courts.    See  Justices*  Coubtb. 

Cbiminal  Conversation.    See  Husband  aio)  Wife. 

criminal  law  and  practice. 

Nature  and  elements  of  crime.    See  Homicidb.    Pbobtitution.    Rape. 
Preliminary  examination. 

1.  If,  upon  the  preliminary  examination  of  a  person  accused  of 

crime,  there  is  competent  evidence  to  give  the  magistrate  any 
room  for  the  exercise  of  Judgment  in  determining  the  exist- 
ence of  the  essential  facts,  his  decision  to  hold  the  accused  for 
trial  is  within  his  Jurisdiction  and  cannot,  upon  a  plea  in 
abatement  at  the  trial,  be  reversed  on  the  ground  that  it  was 
not  warranted  by  the  evidence.    State  v.  McCHnley,  5 

Appeal  and  error:  Review.     See  Cbiminal  Law,  1.     Hoicicidb,  2. 
Rape,  3,  5. 

2.  If  there  is  any  evidence  in  a  criminal  action  warranting  sub* 

mission  of  the  question  of  defendant's  guilt  to  the  Jury,  it  will 
suffice  on  appeal  to  support  a  conviction.    Jmperio  v.  State,  455 

Cboss-Examination.    See  Street  Railways,  2.    Witnesses,  5. 

DAMAGES. 

Measure  of  damages.    See  Carriers,  3,  4.    iNSTBucnoNS  to  Jubt,  2. 

L  Where  defendants  negligence  is  claimed  to  have  caused  fatal 
injury  to  plaintiff's  intestate  and  it  is  sought  to  recover  both 
the  damages  accruing  to  the  decedent  and  those  accruing  to 
his  surviving  parents,  burial  expenses  may  be  recovered  under 
either  cause  of  action;  but  when  the  action  is  brought  for 
death  and  for  the  benefit  of  relatives  who  have  no  duty  of  in- 
terment cast  upon  them  by  law«  that  item  of  damages  should 
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not  be  included  in  an  award  under  the  death  statute.    Hem- 
ing  V.  Holt  Lumber  Co.  101 

Ewcetsive  damages.    See  Appeal,  13.    Tbial»  17. 

2.  Where  the  deceased  was  forty-one  jrears  of  age,  in  good  health, 
and  earning  about  $15  per  week,  and  left  surriYing  a  widow 
twenty-eight  years  of  age,  also  in  good  health,  a  verdict  of 
|4,&00  for  his  death  was  not  excessive.    Serdan  v,  FaUc  Co,  169 

8.  Where  plaintif(,  a  strong,  healthy  man  thirty-seven  years  of  age, 
earning  $2.30  a  day,  lost  his  left  leg  four  inches  below  the  knee, 
was  in  the  hoqiital  for  two  months  and  under  treatment  for 
three  months  after  that  period,  and  was  unable  to  walk  with- 
out the  aid  of  crutches  at  the  time  of  the  trial,  three  years 
aCter  the  injury,  an  award  of  |7,€66.€6  was  not  ezceesiye.  Jak- 
opao  V,  Newport  Mining  Co.  176 

4.  An  award  of  $1,200  in  this  case,  reduced  by  the  trial  court  from 

the  jury's  award  of  $2,000,  is  held  not  excessive.  Baermann  v, 
Chicago  d  Milwaukee  Electric  R,  Co.  235 

5.  Where  a  woman  three  months  advanced  in  pregnancy  fell  upon 

a  defective  sidewalk  and  a  miscarriage  and  other  ill  effects  re- 
sulted, and  there  was  evidence  tjiat  she  had  suftered  permanent 
injury,  an  award  oC  $2,500  was  not  excessive.  Madison  v.  An- 
ago,  448 

Death.    See  Appeal,  13.  Damages,  1,  2.   BLlstkb  ahd  Skbvaut^  7«  10, 
13,  27.    Railboads,  16,  17.    Tbial,  6-7. 

Dboxit.    See  Fbaud. 

DSOLABATIOlfS.      See   DB»OATION,   2,  4.     FuAXJUXTLKKT  CONVBTAlfOBS,  5. 

Pabtnebship,  9. 

DEDICATION. 

!•  Where  the  amount  awarded  to  the  owner  In  proceedings  to  con- 
demn land  for  street  purposes  was  paid  and  a  conveyance 
taken  by  the  city,  a  subsequent  Judgment  declaring  the  con- 
demnation proceedings  void  does  not  preclude  a  resort  to  such 
proceedings  for  the  purpose  of  showing  the  intent  of  the  city 
in  acquiring  the  land  so  conveyed  to  it    Kno9  v.  Roehl,     289 

S.  When  a  question  of  intent  is  to  be  determined,  subsequent  acts 
and  declarations  are  relevant  because  they  throw  light  upon 
the  prior  acts  and  declarations,  especially  where  they  have 
been  consistently  the  same.  Ibid. 

8.  Although  a  city  cannot  directly  buy  land  for  a  street,  it  may 
dedicate  for  street  purposes  land  which  it  owns;  and  where  a 
clear  intent  to  dedicate  appears  only  slight  proof  of  accept- 
ance is  necessary,  since  it  will  be  presumed  that  the  city  in- 
tends to  accept  in  behalf  of  the  public  its  own  dedication.  Ibid. 

4.  The  intention  of  a  city  to  make  a  certain  strip  of  land  owned 
by  it  a  part  of  the  street  is  held  in  this  case  to  have  been  un- 
mistakably shown  by  the  acts  of  the  city.  Ibid, 

DEEDS. 

Requisites  and  validHp.    See  Watbbs  aivd  Watxboodbsss,  (L 

Same:  Delivery. 

1.  When  a  father  executes  and  causes  to  be  recorded  a  deed  of  his 
land  to  his  infant  child  and  brings  this  to  the  knowledge  of 
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the  child,  and  the  grant  is  beneficial  to  the  infant,  and  the  lat- 
ter thereafter  makes  claim  to  the  land  under  the  deed,  its  ac- 
ceptance is  presumed  and  the  delivery  Is  complete.  JcneM  v. 
Caird,  384 

2.  Such  a  deed  in  the  ordinary  form  of  a  warranty  deed,  except  that 

after  the  description  of  the  property  was  Inserted:  "This  deed 
is  given  upon  the  express  condition  that  the  title  and  posses- 
sion of  the  property  conveyed  is  not  to  pass  during  the  life  of 
the  party  of  the  first  part,  but  is  to  be  absolute  at  his  death," 
Is  construed  to  be,  not  a  testamentary  disposition,  but  a  grant 
of  the  land  in  fee  simple  to  the  grantee,  to  commence  in  pos- 
session and  enjo3rment  after  the  death  of  the  grantor,  and 
hence  not  subject  to  revocation.  Ihid. 

3.  Such  being  the  legal  effect  of  the  instrument,  oral  testimony  of 

the  grantor  to  the  effect  that  he  intended  a  testamentary  dis- 
position was  incompetent  and  unavailing.  Ibid. 

Same:  Conveyanoe  to  take  effect  at  a  future  time. 

4.  A  conveyance  of  land  in  fee  to  take  effect  at  a  future  time  is 

valid  in  this  state.    Jones  v,  Oaird,  384 

Construction  and  operation.     See  Deeds,  2.    Waters  and  Watkb- 

C0UBSE8. 

6.  A  quitclaim  deed  in  this  state  is  equivalent,  at  least  for  the  pur- 
pose of  conveying  the  title  of  the  grantor,  to  a  deed  of  bar- 
gain and  sale.    Home  Investment  Co,  v.  Emerson,  1 

6.  A  quitclaim  deed  executed  by  the  original  owner  of  land  after 

entry  of  a  default  Judgment  against  him  in  an  action  to  fore- 
close a  tax  deed,  operated  to  convey  the  full  title,  where  the 
tax  deed  was  in  fact  invalid  and  said  Judgment  was  after- 
wards set  aside  and  the  action  discontinued.  Ihid, 

Sams:  Recital  of  consideration  not  a  promise  to  pay:  Implied  prom- 
ises. 

7.  The  mere  recital  of  consideration  in  a  deed,  coupled  with  an 

acknowledgment  of  its  payment,  is  some  evidence  of  the 
amount  paid,  or  to  be  paid,  where  the  obligation  to  pay  is  ad- 
mitted or  otherwise  proven;  but  it  may  not  be  evidence  at  all 
that  the  grantee  promised  to  pay  that  suul  Gross  v.  Art- 
ans,  435 

8.  Assent  of  the  grantee  to  such  a  recital  may  be  presumed  from 

his  acceptance  of  the  deed,  but  he  does  not  thereby  admit  that 
there  wks  a  promise  on  his  part  to  make  future  payment. 

I}>id, 

9.  Such  a  recital  and  the  acknowledgment  of  payment  are  con- 

sistent with  the  idea  that  the  conveyance  was  a  gift  by  the 
grantor  to  defraud  creditors  or  to  hinder,  delay,  or  defraud 
suitors  out  of  their  lawful  actions;  and  the  proposition  is  not 
controverted,  but  rather  corroborated,  by  the  facts  that  no  note 
or  other  evidence  of  an  existing  debt  was  made  by  the  grantee, 
and  that  he  stated  that  he  had  bought  the  land  for  the  amount 
named  and  had  paid  for  it  Ihid, 

Delivebt.    See  Deeds,  1.    Insurance,  3.    Justices'  Coubts^  !• 

Depabtment  Stores.    See  Partnership. 

Dependent  Children.    See  Stats  Publig  Sohoou 

Depositions.    See  Trial,  4* 

Vol.  163  —  44 
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DESCENT  AND  DISTRIBUTION. 

Mm  parte  certificate  of  descent 

A  certificate  of  surylyorship,  isBued  hj  the  county  court  upon 
petition  of  the  grantee  of  land,  recited  the  death  of  the  grant- 
or's husband  and  that  thereupon  all  his  right,  title,  and  inter- 
est in  the  land  vested  in  the  grantor,  and  further  recited  that 
said  grantor  had  conveyed  the  premises  to  the  petitioner  and 
that  the  petitioner  "is  now  the  owner  in  fee  simple"  thereof. 
Held,  that  such  last  recital  is  not  res  judicata  or  conclusive 
agaizist  said  grantor,  she  not  being  in  any  sense  a  party  to  the 
proceeding,  although  she  testified,  on  the  hearing,  as  to  the 
date  of  her  husband's  death,    Krueger  v,  Buel,  583 

DiBBoniTO  Vebdiot.    See  Husband  and  Wife.    Nbgligbnci;  1» 

DiBBABMBNT.      SOO  AtTOBNKTS   AT  LaW. 

DxscovEBT.    See  Etidencb,  6.    Stbeet  Railways,  2.    Witmessbs,  S. 
DisoBxnoN.    See  Appeal^  6.    Tbial,  1,  11-14. 

DlBlOSSAL  AND  NONSUIT.     SOO  APPEAL^  6.     EQriTT. 

DiSTBiOT  Ck>iJBT  or  Milwaukee  County.    See  Appeal,  15-19* 

DIVORCE. 

AUmony,  wTien  awarded.    See  Judgment,  8. 

1.  If  there  has  been  no  marriage  there  can  be  no  alimony.    Becker 

V,  Becker,  226 

Same:  Misconduct  of  wife  after  judgment:  Modifying  judgment. 
See  Judgment,  1. 

2.  Misconduct  of  the  wife  occurring  subsequent  to  the  entry  of  the 

final  judgment  of  divorce  may  be  a  sufllcient  ground  for  modi* 
fying  the  allowance  of  alimony.    Weher  v.  Weher,  132 

8.  Upon  evidence  in  this  case  showing  such  misconduct  of  the  wife 
and  satisfying  the  court  that  she  evinced  a  permanent  disposi- 
tion to  err,  a  modification  of  the  Judgment  so  as  to  provide  for 
a  final  division  of  the  property,  instead  of  alimony,  was  proper. 

UHd. 

4.  Where  such  modification  of  the  Judgment  was  made  by  the  trial 
court  upon  the  bsisis  that  alimony  for  three  months,  then  in 
arrears,  should  be  paid  by  the  husband  in  addition  to  the  sum 
he  was  required  to  pay  in  the  division  of  his  property,  a  sub- 
sequent order  requiring  payment  of  such  past-due  alimony  was 
proper.  Ibid, 

Documentabt  Evidence.    See  Evidence,  6. 

Dbawbbidges.    See  Municipal  Cobpobations,  4.    Navigable  Watbbs 

Due  Pbocess  op  Law.    See  State  Pubug  School. 

Election  of  Remedies.    See  Appeal,  8. 

Eminent  Domain.    See  Dedication. 

Employebs'   Liability   Act.     See   Railboads,    26-28.     Wobkmen's 
Compensation. 
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EQUITY. 
See  Appeal,  6.     Cobporations,  6,  7.    Estoppil.     Fbauditunt  Con- 

YXTANCES.     JXTDOMBNT,  2,  3.     LlMITATIOXf  OF  ACTIONS,  1,  2.     PaBt 

TUB.    Pabtnxbship.    Sales.    Vbrdob  and  Pubchabeb.    Wills. 

A  court  of  equity  has  very  broad  power  In  respect  to  disposing  of 
the  entire  controversy  appearing  from  the  pleadings  and  otI- 
dence,  whether  legal  or  equitable  relief,  or  both,  be  required; 
and  where  an  action  in  equity  is  brought  In  good  faith,  it 
should  not  be  dismissed  npon  Its  appearing  that  there  is  no 
sound  basis  for  other  than  legal  relief,  merely  because  the 
facts  were  known  to  the  plaintiff  in  the  beginning,  especially 
where  no  objection  was  made  by  answer  or  demurrer  to  the 

court's  dealing  with  the  matter.  Knauf  d  T.  Co.  v.  Elkhart 
Lake  B.  d  O.  Co,  SOS 

ESTOPPEL. 
See  Insurance,  6,  6.    Judgment,  6. 

1.  The  familiar  principle  of  estoppel  in  pais  whereby  the  title  to 

land  of  one  who  has  fraudulently  induced  a  person  to  buy  it  as 
the  property  of  another  is  taken  from  him  and  vested  in  such 
purchaser,  if  otherwise,  without  want  of  due  care  on  his  part, 
the  latter  woul4  be  pecuniarily  injured,  applies  to  the  case  of 
an  agent  of  a  corporation  who,  while  negotiating  the  sale  of 
land  of  the  corporation,  points  out  boundaries  which  include 
land  of  his  own.    Knauf  d  T.  Co.  v.  Elkhart  Lake  B,  d  Q.  Co.  306 

2.  Estoppel  by  covenant  and  estoppel  in  paU  are  clearly  distinguish- 

able, but  each,  operating  In  its  appropriate  sphere,  is  as  effectual 
as  the  other  to  pass  the  title  to  real  estate.  Ibid. 

8v  The  doctrine  of  the  transfer  of  the  title  to  land  by  estoppel  in 
pais  does  not  violate  the  statute  of  frauds,  which  is  the  weapon 
of  the  written  law  to  prevent  fraud,  not  an  instrumentality  to 
enable  the  evil-disposed  to  perpetrate  fraud.  JHd. 

EVIDBNCBL 
Judicial  notice. 

!•  That  the  great  railroad  systems  of  the  state  are  continuously  en- 
gaged in  both  interstate  and  intrastate  commerce  is  matter  of 
common  knowledge.    Gray  v.  Chicago  d  N.  W.  R.  Co.  637 

Presumptions.    See  Appeal,  3.    Dedication,  8.    Deeds,  1,  8,  9.    Insu»- 
ancb,  3,  7,  9.    Raii:boads,  12. 

Bame:  Foreign  laws. 

2.  In  the  absence  of  evidence  to  the  contrary,  it  is  presumed  that 
the  written  law  of  another  country  is  the  same  as  our  own. 
Btate  Bank  of  West  Pullman  v.  Pease,  9 

8.  The  mere  introduction  of  a  volume  of  statutes  of  another  coun- 
try for  the  purpose  of  Identification,  goes  no  further  than  the 
particular  purpose.  Ibid. 

4.  To  make  proof  of  the  negative  in  one  country,  as  to  the  written 
law  thereof  being  the  same  as  that  of  another,  by  the  use  of  the 
bound  volume  of  its  statutes,  it  should,  at  least,  be  offered  in 
evidence  for  the  specific  purpose  of  showing  that  it  contains  no 
such  enactment  The  better  way  would  be  for  the  one  who  has 
familiarized  himself  with  the  matter  to  testify  that  the  volume 
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does  not  contain  any  such  law,  and  In  the  absence  of  som* 

such  definite  evidence,  a  trial  court  will  not  be  condemned  tor 

«    deciding  a  controrersy  respecting  the  matter  upon  the  pre- 

somptlon  aforesaid.  Ihid. 

5.  When  the  decisions  of  another  state  are  offered  in  OTldence  to 

prove  the  law  of  that  state,  the  point  decided  is  what  is  proven 
as  law,  and  not  the  matters  advanced  by  way  of  argument  or 
illustration.    Ruck  v.  Chicago,  M.  d  8t  P.  R,  Co.  15S 

Burden  of  proof.    See  Iif suBAifCB,  9.   Wills,  6-7, 14. 

AdmiBSions,    See  Deeds,  8.    Insttbance,  8.    Masteb  akd  Sebvaut,  27. 
Stbett  Railways,  1.    Trial,  4.    WmntssES,  2. 

Declarationt,     See  Dxdicatioit,  X  4.    Fbaudulent  Coittktahcxs,  5. 

PABTlfEBSHIF,  9. 

Documentary  evidence:  Production  and  intpectUm, 

6.  A  witness  who  was  subpcenaed  to  appear  before  a  court  commis- 

sioner and  produce  the  engineer's  report  of  an  accident  and 
the  books  of  defendant  showing  what  kind  of  air-brake  appara- 
tus was  used  on  defendant's  train,  testified  that  he  knew  noth- 
ing about  the  air-brakes,  had  no  access  to  any  books  pertain- 
ing to  them,  did  not  know  whether  the  defendant  had  records 
showing  what  kind  of  air-brake  apparatus  was  in  use  on  the 
day  of  the  accident,  and  knew  nothing  about  the  report  of  the 
accident  or  whether  defendant  had  such  report  Held,  that 
there  was  no  error  in  denying  a  motion  that  the  witness  be  re- 
quired to  produce  such  books  and  report  for  plaintiff's  inspeo- 
tion.    Langowski  v.  WiBcontin  Central  R»  Co.  418 

Negative  tettimony.    See  Navigable  Watebs,  4. 

(Hrcumstantial  evidence.    See  Inbtkuctions  to  Jubt,  1. 

Parol  evidence  affecting  writinge.     See  Chattel  Mobtoaobs,  S,  4. 
Deeds,  8. 

7.  Here  conversations  and  negotiations  which  are  presumed  to  have 

been  embodied  in  a  subsequent  written  contract  are  not  admis- 
sible in  evidence  when  it  is  sought  thereby,  not  to  explain  the 
contract,  but  to  vary  it    Oreene  9.  American  M.  Co,  216 

Opinion  evidence:  Effect, 

8.  Medical  testimony,  in  a  personal  injury  case,  to  the  effect  that 

an  injury  such  as  plaintiff  received  is  lik^y  to  induce  or  incite 
tuberculosis  by  reducing  the  natural  resistance  of  the  patient 
does  not  suffice  to  establish  a  causal  relation  between  the  physi- 
cal injury  and  tuberculosis  shown  to  have  existed  more  than  a 
year  later.    Gray  v.  Chicago  d  N.  W.  R.  Co.  6S7 

9.  But  when  to  this  testimony  is  added  the  positive  opinion  of 

plaintiff's  family  physician,  who  was  in  a  position  to  judge  of 
the  actual  as  well  as  probable  effects  of  the  injury  upon  plaint- 
iff, to  the  effect  that  the  tubercular  condition  is  the  result  of 
the  injury,  it  cannot  be  said  that  a  finding  of  the  existence  of 
such  causal  relation  is  purely  conjecturaL  Ihid. 

Weight  and  sufficiency.  See  Appeal,  7-17.  Bills  akb  Nors,  6. 
Deeds,  7-9.  Evidence,  3-5,  8,  9.  Fbaud,  5.  Fbaudulbnt  Cok- 
VBTANCES,  2,  6,  7.  Gifts.  IifSUBAXicE,  1-8.  BfASTEB  Aim  Sbbv- 
AifT,  7,  18.  Municipal  Cobpobations,  8.  Navioablb  WAxn«,  8, 
4.  Pabtnebship,  4.  Railboads,  14,  16-18,  24.  Rape,  1,  2. 
Stbbbt  Railways,  1.  Vendob  aivd  Pubchaseb.  1.  Waxbbs  Aim 
•  Watbboovbses,  6.   Wills,  18. 
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BxcKpnoxf  8.    See  Appeal,  4.    Tual»  2. 

BzoKssiYS  Damages.    See  Appeal,  18.    Damages,  2-6.    Tbial^  17« 

BzEcunoxfs:  Stay.    See  Appeal,  16-18. 

Bx  Pabtb  Pbocebduvgs.    See  Descent  ajis  Dibteuutioii, 

BxpEBT  Testimony.    See  BviDEifCE,  8,  9. 

Factobs.   See  Auctions  and  Auctioneers,  1. 

False  Representations.    See  Fraud.    Sales,  1,  2. 

Fellow-Servants.    See  Master  and  Servant,  16,  26-29. 
FoRECLosxTRE.    See  Chattel  Mortgages,  7.    Corporations,  4,  6.    Jxtdo- 

MENT,  2,  8. 

Foreign  Corporations.    See  Corporations,  2-7* 

FoKEiaN  Judgments.    See  Judgment,  8. 

Foreign  Laws.    See  Bvidencb,  2-6. 

FoRrEiTURB.   See  Insurance,  6,  6.    Partnership,  Bj  6,  8-11. 

FRAUD. 

FoUe  representatiam.  See  Bstoppel,  1,  8.  Frapdulewt  Contstaiicbs. 
Sales,  1,  2. 

.  1.  Representations  made  by  the  vendor  of  stock  in  a  creamery  com- 
pany, to  induce  its  purchase,  as  to  the  amount  of  basiness  dons 
at  the  creamery,  the  competition  in  that  locality,  and  the  price 
received  for  manufacturing  butter,  do  not  relate  to  matters 
obvious  upon  inspection  or  equally  open  to  both  parties,  bat 
are  such  as  a  purchaser,  although  he  may  have  visited  and  in- 
spected the  plant  pending  the  negotiations,  has  a  rii^t  to  rely 
upon.   Baker  V.  Becker,  868 

2.  A  complaint  alleging  in  substance  that  plaintiff  was  injured  while 
in  the  employ  of  a  concrete  company  through  its  negligence  and 
that  it  was  liable  to  him  for  such  injury;  that  the  defendant  had 
insured  said  concrete  company  against  claims  for  such  injuries; 
that  immediately  after  the  accident  defendant,  through  phy- 
sicians and  others,  took  charge  of  plaintiff,  sent  him  to  a  hos- 
pital, and  attempted  to  cure  him;  that  while  plaintiff  was  under 
the  control  of  the  defendant,  its  agents  and  servants,  defendant 
through  its  agents  and  servants  falsely  and  fraudulently  repre- 
sented that  plaintiff  would  be  on  his  feet  and  ready  and  able 
to  go  to  work  in  five  months  after  the  time  of  the  injury,  ttiat 
the  injuries  were  not  permanent  and  would  not  permanently  dis- 
able him,  and  that  if  plaintiff  would  sign  a  release  of  the  con- 
crete company  and  accept  a  certain  sum  defendant  would  in  ad- 
dition pay  all  expenses,  hospital  and  doctors'  bills  until  plaintiff 
was  recovered;  that  reljring  upon  said  representations  plaintiff 
signed  the  release;  that  said  represMitations  were  false;  that  the 
injuries  caused  plaintiff  to  be  permanently  disabled;  and  that 
since  signing  the  release  plaintiff  has  lost  his  rights  against  the 
concrete  company  by  reason  of  its  becoming  insolvent, — ^is  held 
on  demurrer  to  state  a  cause  of  action.  Brown  v*  Ocean  A.d  G, 
Carp.  186 
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8.  It  Is  a  legitimate  inference  from  theee  allegations  that  the  mis- 
representations as  to  the  extent  of  plaintiff's  injuries  were 
made  on  the  authority  of  the  physicians  in  charge  haring  spe- 
cial knowledge  and  capable  of  making  accurate  statements  on 
that  subject,  and  they  must  therefore  be  regarded  as  represen- 
tations of  existing  facts,  upon  which  plaintiff  had  a  right  to 
rely.  ibid. 

4.  The  grayamen  of  the  cause  of  action  being  deceit,  it  was  unnec- 
essary for  plaintiff  in  his  complaint  either  to  aflirm  or  disafllrm 
the  settlement  which  was  induced  by  the  fraud  of  defendant 
He  might  retain  the  money  received  and  proceed  to  recorer 
damages  for  the  fraud.  Ibid. 

Findingt  9u$tained  bp  the  evidence. 

6.  Findings  by  the  jury  that  a  sale  of  nine  horses  by  defendant  to 
plaintiff  did  not  include  the  three  horses  for  nondeliyery  of 
which  the  action  is  brought;  that  when  he  signed  a  note  for 
the  prioe  and  a  chattel  mortgage  of  the  horses  purchased, 
plaintiff  was  not  so  intoxicated  as  to  be  incapable  of  under- 
standing the  transaction;  and  that  he  knew,  at  the  time,  what 
horses  were  described  in  the  mortgage,  are  lield  to  be  sus- 
tained by  the  eyidence.    Ouneten  «.  Qreen^  ill 

FsAUDs,  Statuti  of.    See  Bstoppbl,  3. 

FRAUDULENT  CONVSTANCBS. 

!•  A  conveyance  of  real  property  by  an  insolvent  debtor,  which  the 
plaintiff  seeks  to  have  set  aside  on  the  ground  that  it  was  fraud- 
ulent as  to  creditors,  is  held  to  have  been  free  from  fraud,  either 
actual  or  constructive.    Pletoa  v.  8t  Josaphafs  Cong.         276 

2.  The  fact  that  such  conveyance  was  not  made  in  compliance  with 
the  statute  (sec.  1694,  Stats.)  governing  voluntary  assignments 
for  the  benefit  of  creditors,  did  not  render  it  void.  Ibid. 

8.  A  conveyance  of  a  farm  by  the  owner  and  his  wife  to  their  sons 
in  consideration  of  maintenance  of  the  parents  so  long  as  they 
should  live,  reserved  to  said  owner  mineral  and  timber  rights 
in  the  land.  The  husband  also  had  other  property,  not  shown 
to  have  been  insufficient  to  cover  his  indebtedness  at  that  time. 
Subsequently,  lo  an  action  for  divorce,  the  court  awarded  to  the 
wife  all  the  right,  title,  and  interest  which  the  husband  had  in 
the  farm  so  conveyed.  Afterwards  a  creditor  obtained  judg- 
ments upon  notes  given  by  the  husband  prior  to  said  convey- 
ance, and  then  brought  action  to  set  aside  the  conveyance  as 
fraudulent  and  to  subject  the  land  to  the  lien  of  his  judgments. 
Held  that,  there  having  been  no  fraud  in  the  divorce  proceed- 
ing, the  wife  cannot  be  deprived  of  the  Interests  awarded  to 
her,  and  hence  that  the  creditor  could  not  subject  the  land  to 
the  lien  of  his  judgments.    A,  D.  Baker  Co.  v,  Booher,  S19 

4.  Bven  if  the  conveyance  to  the  sons  was  in  fraud  of  creditors,  the 

wife's  participation  therein  did  not  deprive  her  of  all  her  mar- 
ital rights  and  claims  to  the  property  or  affect  her  right  to  a 
final  division  of  the  husband's  estate  in  the  divorce  action;  and 
the  judgment  in  that  action  must  be  treated  as  final  so  far  as 
it  is  involved  in  the  action  by  the  creditor.  Ibid, 

5.  The  question  being  whether  a  sale  of  personal  property  to  de- 

fendant was  void  under  sec.  2320,  Stats.,  because  made  with 
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Intent  to  defrand  the  plaintiff,  evidence  of  statements  made  hy 
the  vendor  before  the  transfer,  tending  to  prove  a  fraudulent 
intent  on  his  part,  was  admissible  for  that  purpose,  although 
the  statements  were  not  made  in  defendant's  presence.  OUpin 
V,  Matchett,  847 

6.  Findings  by  the  jury  in  such  case  that  at  the  time  he  bought  the 

property  defendant  had  notice  of  the  vendor's  fraudulent  intent 
and  also  of  an  unfiled  contract  for  the  sale  of  the  property  by 
plaintiff  to  said  vendor  by  the  terms  of  which  the  title  was  to 
remain  in  the  plaintiff,  are  held  to  be  supported  by  the  evi- 
dence. Ihid. 

7.  Actual  knowledge  on  defendant's  part  of  his  vendor's  fraudulent 

intent  or  of  plaintiff's  title  need  not  be  shown  in  such  a  case, 
it  being  sufficient  to  show  that  he  had  knowledge  which  should 
have  put  him  upon  inquiry  and  that  such  inquiry  would  have 
led  to  discovery  of  the  facts.  IJHd, 

OAMUfo.    See  Cabbiebs,  8,  4. 

GtancRAL  Appeabanci.    See  Appsal,  20. 

GIFTa 
Inter  vivos.    See  Deeds,  9. 

In  an  action  between  the  personal  representatives  of  a  husband 
and  wife,  both  deceased,  involving  the  ownership  of  eertiflcates 
of  deposit  payable  to  the  wife,  the  evidence  (stated  in  the  opin- 
ion), tending  to  show  that  she  had  possession  of  such  certificates 
and  that  the  money  represented  thereby  might  have  been  given 
to  her  by  the  husband,  is  held  to  sustain  the  finding  of  the  trial 
court  that  the  certificates  were  her  separate  property  and  be- 
long to  her  estate.   McNelly  v.  Marshall,  888 

QooD  Wnx.    See  Pabtnebship,  11. 

Oraob  Cbosbinos.    See  Railboaos,  7-16. 

Oboss  Neoliqenob.    See  Nbguoencb,  2,  8.    Railboads,  10,  12-14,  18, 
19,21. 

HABEAS  CORPUS. 

Brror  in  dismissing  the  appeal  of  a  convicted  person  is  not  avail- 
able on  writ  of  habeas  corpus.  Btate  ex  reh  Kassner  v.  Mom- 
sen,  203 

HIGHWAYS. 

Toicn-Une  roads:  Apportionment:  Reapportionment  or  divisUm  of 
toton:  Bridges. 

"L  An  order  apportioning  a  town-line  highway  between  two  adjoin- 
ing towns  for  maintenance  is  abrogated  by  a  division  of  one  of 
such  towns  and  the  creation  of  a  new  town  out  of  that  part 
thereof  which  lies  adjacent  to  the  highway.    Beif  v,  Eaton,    667 

2.  In  such  a  case,  sec  1278,  Stats.,  provides  fqr  a  new  apportion- 
ment of  liabilities  in  respect  to  the  highway  by  agreement  of 
a  majority  of  the  supervisors  of  each  town,  or,  failing  that,  by 
a  different  method,  the  whole  scheme  indicating  a  purpose  to 
avoid  a  divided  responsibility  respecting  maintenance  thereof. 

n>id. 
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8.  To  make  a  yalld  reapportlomnent  of  tbe  highway,  no  board  ac- 
tion of  the  respective  towns  is  required,  nor  need  the  meeting 
of  the  supervisors  be  upon  notice  specifying  its  particular  pur- 
pose. The  meeting  contemplated  by  die  statute  is  neither  a 
general  nor  a  special  one  of  the  respective  town  boards,  but  is 
a  Joint  meeting  of  at  least  a  majority  of  the  supervisors  of 
each  town,  with  authority,  if  they  agree,  to  bind  both  towns  by 
their  order.  Ibid. 

4.  In  making  such  new  apportionment  the  supervisors  have  noth- 

ing to  do  with  the  original  order,  which  is  vacated  by  force  of 
the  statute,  and  no  notice  is  required  of  a  purpose  to  change 
it  JUd. 

5.  Whether  or  not  an  oral  agreement  between  the  supervisors,  not 

formulated  in  an  order,  would  be  binding  on  the  towns  if  ob- 
jected to  before  expenditure  of  money  thereunder,  it  seems 
that  to  the  extent  of  its  mutual  observance  it  would  be  bind- 
ing. Ibid. 

6.  Where,  pursuant  to  such  an  oral  agreement,  one  town  for  sev- 
«  oral  years  maintained  a  certain  p<M*tion  of  the  highway  and 

then  undertook  to  rebuild  a  bridge  therein,  the  fact  that  the 
chairman  of  the  adjoining  town,  as  a  member  of  the  county 
board,  was  instrumental  in  securing  county  aid  toward  the 
construction  of  such  bridge,  did  not  tend  to  establish  the  lia- 
bility of  his  town  to  contribute  to  the  expense,  but  rather  the 
reverse.  JWtf. 

7.  B)ven  tf  there  were  a  Joint  duty  on  the  part  of  two  adjoining 

towns  to  repair  or  rebuild  a  bridge  upon  a  town-line  road,  the 
mere  fact  that  one  has  voluntarily  solely  performed  such  duty 
does  not  render  the  other  liable  to  repay  any  part  of  the  ex- 
pense. Such  liability  arises  only  where  t±iere  has  been  a  pre- 
vious refusal  to  jiin  in  the  burden.  Ibid. 

S.  Mere  use  by  the  public  of  a  town-line  bridge  so  built  at  the  ex- 
pense of  one  town  is  not  such  an  appropriation  and  beneficial 
use  of  it  by  the  adjoining  town  as  would  render  it  liable  to  pay 
any  part  of  the  cost  Ibid. 

Infwries  from  defects  and  obstructions.     See  Mukicipal  Cobpqba- 

TIOKS,   1-4. 

HoiSTiNO  Appabatus.   See  Master  and  Sebvaitt,  17. 

HOMICIDE. 

1.  The  t&ct  that  an  officer  does  not  act  technically  within  his  rights 

in  making  an  arrest  wiUiout  warrant,  furnishes  no  Justification 
or  excuse  to  the  persons  arrested,  having  knowledge  of  his  of- 
ficial character,  for  committing  a  homicide  in  order  to  effect 
an  escape.    Imperio  v.  State,  465 

2.  Where  two  persons  fleeing  together  from  arrest  were  appre- 

hended by  an  officer,  and  while  being  held  in  custody  one,  in 
an  attempt  to  escape,  drew  a  revolver  and  fired  upon  and  killed 
the  officer,  while  his  companion,  evidently  knowing  his  pur- 
pose, actively  aided  in  effecting  it  although  he  used  no  weapon 
Uiere  was  no  error  in  instructing  the  Jury  not  to  convict  the 
latter  of  any  less  offense  than  the  one  who  fired  the  fatal  shot 

Ibid. 
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HUSBAND  AND  WIPE, 

Conveyances  and   transactiani   between   husband  and  wife.     See 
Oirra. 

Disabilities  and  privileges  of  coverture.    See  WinfESSEs,  1-4. 

Wif^s  separate  estate.    See  Qirre. 

Separation  and  separate  maintenance.    See  Witztesses,  1-8. 

Criminal  conversation. 

In  an  action  for  alienation  of  a  wife's  affections  and  for  criminal 
conversation,  the  direction  of  a  verdict  in  defendant's  favor 
was  error,  because  different  inferences  could  legitimately  be 
drawn  from  the  evidence  and  the  Jury  would  have  been  war- 
ranted in  returning  a  verdict  thereon  for  plaintUL  Turner  v, 
Learman,  547 

lMPBA.cHiiSNT.    See  JUBT,  2. 

IMPLIXD  AxTTHORiiT.    See  Bills  ahd  Notes,  2-6. 

Implied  Pboiose.    See  Assooiationb,  1. 

Impusonment:  When  term  begins.    See  Appeal,  17-19. 

Ii?oompeisnt  Seevaict.    See  Masteb  and  Sebvant,  27-29. 

IKCOBPO&ATION.    See  Appeal,  6.    Oobposationb,  1. 

Indobsement.    See  Bills  and  Notes. 

Infants.    See  Deeds,  1.    State  Pubuo  Sohool. 

Inquest.   See  Insubanob,  8. 

INSTRUCTIONS  TO  JURY. 

Request  for  instructions.    See  BCabteb  and  Sebvant,  6.    Raps,  6. 
Assault  with  intent  to  commit  rape.    See  Rape,  8. 
Assumption  of  risk.    See  Masteb  and  Sebvant,  6. 

Circumstantial  evidence. 

1.  Refusal  to  give  requested  instructions  as  to  circumstantial  evi- 
dence was  not  prejudicial  error  where  the  evidence  in  the  case 
was  largely  direct  and  positive  and  there  was  no  need  for  the 
Jury  to  resolve  any  issue  upon  circumstantial  evidence  alone. 
Quinn  v.  State,  §78 

Collision.    See  Navigable  Watebs,  8 

Damages.    See  Tbial,  10. 

Cfross  negligence.    SeeRAiLBOADB,  21. 

Homicide.    See  Hoicicidb,  2. 

Personal  im juries:  Future  suffering. 

S.  Where  the  evidence  tended  to  show  that  at  the  time  of  the  trial 
plaintiff  was  still  suffering  from  the  injury,  it  was  proper  to 
Instruct  the  Jury  as  to  damages  recoverable  for  future  suffer- 
ing.   Baermann  v.  Chicago  d  M.  B.  B.  Co*  285 

Trespassers.    See  Railboads,  19-21. 

Witnesses,    See  Railboads,  20. 
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insuranCb. 
Lm. 

Transfer  of  interest  in  policy:  Delivery  of  duplicate  assignment  to 
company:  Retention  of  policy  hy  insured:  Presumptions, 

!•  Under  evidence  relatire  to  aBsignment  of  a  life  insurance  policy, 
stated  in  the  opinion,  it  is  held  that  there  was  a  complete 
transfer  of  title  according  to  the  terms  of  the  ansignment 
Northwestern  Mut.  Life  Ins,  Co.  v.  Wright,  252 

2.  Retention  of  the  policy  in  such  case  was  not  inconsistent  with  a 

transfer  of  title,  being  well  explained  by  the  fact  that  an  in- 
terest was  retained  by  the  assignor.  Jhid. 

3.  Delivery  of  the  written  evidence  of  the  assignment  to  the  insur- 

ance company,  with  intent  to  transfer  a  right  to  a  part  or  all 
of  the  insurance,  was  a  good  delivery  to  the  assignees,  their 
acceptance  being  presumed  from  t±ie  beneficial  character  of  the 
transaction.  Ibid, 

4.  The  insurance  itself,  not  the  mere  policy  or  evidenoe  of  It,  is 

the  subject  dealt  with  in  such  a  transaction.  Ibid. 

Benefit  societies:  Prohibited  occupations:  Forfeiture:  Waiver:  Es- 
toppel. 

5.  A  benefit  certificate  issued  by  defendant  became  void  when  the 

insured  became  a  paid  fireman,  but  assessments  continued  to 
be  paid  to  the  secretary  of  the  local  lodge.  Under  the  evi- 
dence, stated  in  the  opinion,  it  is  held  that  t±iere  was  no  waiver 
or  estoppel  preventing  defendant  from  setting  up  a  forfeiture 
because  of  change  of  occupation.  Jones  v.  Modem  Brother- 
hoodf  223 

6.  The  furnishing  by  defendant  of  blank  proofs  of  loss  in  such  a 

case  and  the  making  of  such  proofs  by  the  beneficiary  did  not 
operate  as  a  waiver  of  the  forfeiture,  it  being  expressly  pro- 
vided in  the  contract  that  they  should  not  have  that  effect.  Ibid, 

Mutual  benefit  insurance:  Presumption  against  suicide:  Admissibtt- 
ity  of  coroner's  verdict, 

7.  Where  death  occurs  under  such  circumstances  that  it  may  or 

may  not  have  been  caused  by  suicide,  it  will  be  presumed  to 
have  been  unintentionaL    Krogh  v.  Modem  Brotherhood,    397 

8.  Where  a  certified  copy  of  the  verdict  at  a  coroner's  inquest  was 

not  furnished  as  a  part  of  the  proof  of  death,  as  required  by  a 
certificate  of  insurance,  but  such  a  copy  was  attached  to  the 
notification  of  death  sent  to  the  insurer  by  its  agents,  the 
claimant  having  had  nothing  to  do  with  it  and  knowing  noth- 
ing about  it,  such  copy  could  not  be  received  in  evidenoe 
against  the  claimant  as  being  an  admission  against  Interest 

UM, 

Bame:  Amount  recoverable:  Presumption  as  to  what  one  assessment 
will  produce. 

••  Where,  upon  death  of  the  insured,  a  mutual  benefit  certificate 
entitles  the  beneficiary  to  share  in  the  mortuary  fund  to  the 
amount  of  one  full  assessment  on  all  members  in  good  stand- 
ing, not  to  exceed  a  certain  sum,  it  will  be  presumed  that  one 
assessment  would  equal  the  maximum  sum  so  named,  and  the 
burden  of  showing  the  contrary  rests  upon  the  Insurer. 
Krogh  V.  Modem  Brotherhood,  227 
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Intkbbbt  in  Land.    See  0(»pokation8,  t, 

INTKBSTATB   COMMBBCE.      See    CaBRIEBS,    2.      COHIIEBCS.      EVIDBNCS,    1. 

Railboaos,  2^28. 

INTOXICATING  LIQUORa 

LicefueM:  Btatute  construed. 

Sec.  1666d,  Stats.  (Laws  of  1907»  ch.  484),  does  not  give  to  the 
owner  of  premises  which  were  under  license  for  saloon  uses  on 
June  30,  1907,  the  power,  by  refusing  to  lease  such  premises  to 
any  aspirant  for  a  license,  to  make  that  aspirant  eligible  to 
receive  a  license  although  he  has  never  occupied  the  premises 
for  saloon  purposes  and  the  ratio  limit  fixed  by  the  section  has 
already  been  exceeded.  The  proviso  in  said  section  means 
that,  notwithstanding  the  ratio  limit,  the  owner  of  property 
under  license  for  saloon  purposes  on  June  30,  1907,  may  by 
himself  or  his  tenant  continue  its  use  for  such  purposes  (If 
properly  licensed)  thereafter,  and  any  person  in  possession  of 
such  premises  as  lessee  on  said  date,  if  thereafter  deprived  of 
opportunity  to  continue  their  use  by  refusal  at  the  owner  to 
lease  for  such  purposes,  by  destruction  of  the  building  by  fire 
or  the  elements,  or  by  the  operation  of  other  provisions  of  the 
law  (e.  g.  the  establishment  of  a  no-license  area),  may,  if 
properly  licensed,  continue  the  business  at  some  other  loca- 
Uon.    Btate  ew  rel.  Marvin  v.  Larson,  488 

Intoxication.    Bee  Fbattd,  6.    Raps. 

JUDGMENT. 

Oldening,  vacating^  and  modifying.    See  Attornetb  at  Law,  S,  6. 
DivoBCB,  2-4.    Judgment,  2,  3. 

1.  A  circuit  court  has  full  control  of  Its  Judgments  (including  Judg- 

ments for  divorce)  during  the  term  within  which  they  are  ren- 
dered, and  may  vacate  or  modify  the  same  at  any  time  during 
the  term,  with  or  without  a  motion  therefor  by  the  parties 
thereto  or  those  affected  thereby.    Weber  v.  Weber,  182 

Collateral  attack, 

2.  An  order  in  the  foreclosure  action  setting  aside  the  Judgment 

and  allowing  the  defendant  to  answer  and  contest  the  case  is 
not  open  to  collateral  attack  in  a  subsequent  action  to  quiet 
title  brought  by  said  defendant's  grantee.  Home  Investment 
Co.  V.  Emerson,  1 

8.  Although  said  defendant,  the  original  owner,  had  conveyed  the 
land  before  applying  to  have  the  foreclosure  Judgment  vacated, 
he  might  still,  under  sec.  2801,  Stats.,  be  permitted  to  answer 
and  defend  in  that  action.  Ibid. 

Conclusiveness  of  adjudication.    See  Descent  and  Distbibution. 

4.  Where  the  rights  of  the  grantor  of  a  residuary  interest  in  a 
water  power  had  been  adjudicated  prior  to  the  grant,  his  gran- 
tee, being  in  privity  with  him,  is  bound  by  the  decree.  Kim- 
berly-Clark  Co.  v.  Patten  Paper  Co.  69 

6.  But  as  to  a  grant  of  a  partial  interest  in  such  water  power  made 
by  the  same  grantor,  prior  to  the  decree,  to  one  who  did  not 
become  a  party  to  the  suit  in  which  that  decree  was  made,  al- 
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though  such  interest  finally  Tested  hj  mesne  conTeyances  ta 
the  grantee  of  such  residuary  interest  and  the  water  taken 
under  both  grants  was  commingled  in  use  at  its  mill,  such 
residuary  grantee  is  not  estopped  nor  conclusiyely  bound  by 
the  decree.  PHd, 

6.  In  Judgments  or  decrees  which  do  not  determine  status,  but 

relate  to  property  rights  or  interests,  prtries  are  those  who 
succeed  to  the  ownership  of  that  property,  or  some  ri^t  or 
Interest  therein,  under  one  of  the  parties  to  the  Utigatlim. 

7.  If  in  two  actions  between  the  same  parties  the  issues  involved 

are  the  same,  a  determination  of  such  Issues  in  one  action  will 
be  res  judicata  in  the  other.    Baker  v.  Becker,  H9 

Lien,    See  Fraudulent  CoirvKTAifCES,  S. 

Foreign  judgment:  Divorce:  Alimony. 

8.  Where  an  order  or  decree  of  a  court  of  competent  jurisdiction  in 

another  state,  made  in  a  contempt  proceeding,  adjudging  that 
a  certain  sum  is  due  from  the  defendant  to  the  plaintiff  for  ar- 
rears of  alimony,  has  the  force  and  effect,  under  the  laws  of 
that  state,  of  a  judgment  at  law  for  the  pajrment  of  money,  an 
action  at  law  for  its  recovery  may  be  maintained  in  this  state. 
De  Longe  v.  Fischhack^  193 

Judicial  Notice.    See  EMoence,  L 

Judicial  Powers.    See  State  Puslic  School,  1. 

JuKiSDioTioN.    See  Appeal,  1-3,  20-22.    Carriers,  2.    Cnncnf  al  Law, 

1.     MXTinCIPAL  CORPORATIONS,  5.     Venue,  3. 

JuBiSDicTioNAL  Errob.    See  Appeal,  6.    State  Publio  School^  t. 

JURY. 

Right  to  trial  hy  jury.    See  Constitutional  Law, 
Impeachment  of  verdict, 

1.  Affidavits  of  jurors,  except  as  to  matters  outside  the  Jury  room 

or  some  mistake  in  framing  the  verdict  so  that  it  does  not  cor- 
rectly report  what  was  agreed  upon,  cannot  be  used  as  a  basis 
for  setting  the  verdict  aside.    Imperio  v.  Btate,  455 

2.  Under  no  circumstances  can  a  juror  be  permitted  to  impeach  a 

verdict  by  affidavit  to  the  effect  that  while  he  understood  the 
effect  of  the  verdict  he  did  not.  when  he  agreed  thereto*  believe 
it  was  right  Ibid, 

JUSTICES'  COURTS. 

Pleading:  Statutes:  Instrument  for  the  payment  of  money  only. 

1.  Although  a  written  contract  containing  a  promise  by  defendant 
to  pay  a  definite  sum  of  money  to  plaintiff  on  or  before  a  date 
named  contains  also  a  statement  of  the  consideration  therefOr 
and  other  promises,  yet  in  an  action  in  justice's  court  founded 
solely  upon  the  promise  first  mentioned  it  may  be  deemed  an 
"instrument  for  the  payment  of  money  only,"  within  the  mean- 
ing of  sub.  9,  sec.  3626,  Stats.;  and  the  complaint  in  su<^  ac- 
tion, setting  out  the  contract  and  alleging  that  defendant  is  in- 
debted thereon  to  plaintiff  in  the  said  sum  with  interest  from 
the  date  named*  is  sufficient    Jelinek  v,  Baer^  426 


I 
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2.  Delivery  of  such  contract  to  plaintiffs  agent,  thence  to  plaintiff, 

and  retention  thereof  by  the  latter  and  his  bringing  suit 
thereon  constituted  a  sufficient  acceptance  by  plaintiff,  al- 
though the  instrument  was  not  signed  by  him.  Ibid. 

LdLOHKS.    See  Limitation  of  Actions,  2. 

Lkoislatits  Powers.    See  Constitutional  Law.    Masteb  and  Sibv- 
ANT,  1,  2.     PUBUO  Utilitibs,  3,  4.    Railboads,  1-7. 

LiiCENSSs.    See  Attobnets  at  Law,  8-6.    Intoxicating  LiquObs. 

Liens.    See  Chattel  Mortgages,  5.    Fbaudulent  Conveyances,  S. 

LiZFx  INSUBANCE.    See  Insurance. 

LIMITATION  OP  ACTIONa 

JbimitatianM  applicable  to  peculiar  conditiom, 

1.  In  an  equitable  action  between  two  of  the  grantees  of  s^^arate 
interests  in  a  water  power,  to  determine  their  respective  rights 
and  to  restrain  invasion  of  plaintiff's  rights,  where  both  par- 
ties were  using  the  water  as  of  right,  and  the  injury  con- 
sisted  in  one  continuing  from  day  to  day  to  use  more  than  his 
proper  share,  each  taking  only  the  water  as  it  flowed  by  for 
the  creation  of  power,  and  the  volume  fluctuated  so  that  at 
times  the  utmost  use  by  either  did  not  exceed  his  right  and  at 
other  times  the  volume  was  so  small  that  the  use  by  one  did 
encroach  upon  and  impair  the  right  of  the  other,  no  statute 
of  limitations  or  adverse  possession  will  bar  the  action  to  re- 
dress such  wrong.    Kimberly-Clark  Co,  v.  Patten  Paper  Co.    69 

1.  So,  also,  where  the  defendant  in  such  action  interposes  a  coun- 
terclaim alleging  similar  wrongs  on  the  part  of  the  plaintiff 
and  asking  affirmative  relief,  thereby  opening  up  the  whole 
subject  of  the  several  grants  for  equitable  consideration  and 
decision,  neither  the  defense  of  limitation  nor  that  of  laches 
will  avail  him.  Ibid. 

Computation  of  period  of  limitation:  Accrual  of  right  of  action: 
Conflict  of  laws.    See  Corporations,  8. 

3.  If  the  place  of  a  contract  is  in  one  country  and  Judicial  enforce- 

ment of  it  be  sought  in  another,  the  statute  of  limitations  of 
the  latter  applies,  unless  the  contract  right  shall  have  been 
previously  extinguished  by  the  law  of  the  former.  State  Bank 
of  West  Pullman  v.  Pease,  9 

4.  The  statute  of  limitations  of  a  country,  existing  at  the  time  of 

the  making  of  a  contract  therein,  does  not  inhere  in  such  con- 
tract and  go  with  it,  under  the  rule  that  the  lex  loci  contractus 
governs  as  to  the  nature,  validity,  and  interpretation  of  a  con- 
tract unless  the  mutual  intention  of  the  contracting  parties  at 
its  inception  was  otherwise.  Ibid. 

5.  The  statute  of  limitations  has  reference  to  the  remedy  and  falls 

within  the  principle  that  the  law  of  the  forum  governs  in  re- . 
spect  thereto.  Ibid. 

6.  So  long  as  a  contract  has  existence  under  the  law  of  the  place 

thereof,  it  is  enforceable  in  the  forum  of  any  other  country  un- 
less its  limitation  laws  would  afford  a  defense.  Ibid, 

7.  In  case  the  limitation  laws  of  the  place  of  a  contract  bear  on 

the  remedy  without  extinguishing  the  contract  right,  it  is  en- 
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foFceable  in  another  country  where,  if  such  were  the  place 
thereof,  a  remedy  would  be  afforded,  otherwise  not  Ibid, 

8.  In  case  the  limitation  laws  of  the  place  of  a  contract  bear  on 
the  remedy  and  in  time  extinguish  the  right,  it  is  not  enforce- 
able in  another  country,  regardless  of  its  own  statute  of  lim- 
itation. /^i(L 

Bame:  Payment  by  one  joint  contractor, 

9.  By  force  of  sec.  4248,  Stats.  1911,  payment  upon  a  contract  by 
one  of  two  Joint  makers  does  not  affect  the  running  of  the 
statute  of  limitations  as  to  the  other.  Btate  Bank  of  Weit 
Pullman  v,  Peate,  9 

Same:  Pendency  of  legal  proceedings, 

10.  Under  sec  4250,  Stats.,  a  tax  deed  was  not  protected  by  the 
statute  of  limitations  where,  although  more  than  three  years 
had  elapsed  from  the  time  of  its  being  recorded,  an  action  for 
its  foreclosure  was  at  issue  and  pending  during  the  greats 
part  of  that  time  and  was  afterwards  discontinued.  Howie  In- 
vestment  Co.  v.  Emerson,  1 

IL  Said  sec.  4250  relates  to  any  defense  which  might  also  eerve  as 
a  cause  of  action,  hence  is  applicable  in  cases  of  contested 
UUe.  Ibid, 

12.  Although  literally  said  sec.  4250  might  appear  to  be  personal  to 
"a  defendant,"  yet,  since  it  is  a  remedial  statute  and  should 
be  construed  liberally,  one  who  was  not  named  as  a  defendant 
in  an  action  to  foreclose  a  tax  deed,  but  purchased  the  land 
after  lis  pendens  filed  and  was  therefore  bound  by  the  proceed- 
ings *'to  the  same  extent  and  in  the  same  manner  as  if  .  .  . 
a  party  thereto,"  is  entitled  to  the  remedies  afforded  by  the 
statute.  Ibid, 

Operation  and  effect  of  bar  of  limitation.    See  Adybrsb  Posskssioh. 

Machinery.    See  Masteb  aitb  SxRVAirr,  8-18.    Tbiai,  5-7. 

MARRIAGE]. 

See  DiToscB. 

An  oral  contract  of  marriage  made  between  competent  parties 
per  verba  de  prwsenti,  although  without  witness  or  ceremony 
of  any  kind,  if  consummated  by  cohabitation  and  corroborated 
by  holding  themselves  out  to  the  public  as  husband  and  wif^ 
is  a  valid  and  binding  marriage.    Becker  v,  Becker^  226 

MASTER  AND  SERVANT. 

Master's  liability  for  injuries  to  servant  See  Ck>MiCKBCB.  Rail- 
BOADS,  23-25.    Workmen's  Compensation. 

Same:  Nature  and  extent:  Power  to  regulate  by  statute:  To  toKom 
applicable, 

1.  It  is  within  the  power  of  a  state  to  regulate  the  relation  of  mas- 
ter and  servant,  where  both  are  within  the  jurisdiction  of  the 
state  and  the  contract  of  employment  is  made  therein,  and  to 
fix  (as  is  done  by  sec.  1816,  Stats.)  the  liabilities  as  between 
them  with  respect  to  negligent  injuries  arising  out  of  or  inci- 
dent to  such  contract  of  employment*  whether  occurring  within 
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or  without  the  state,  provided  the  employee  so  Injured  without 
the.  state  is  there  on  the  huslness  of  the  employer  and  pursu- 
ant to  the  contract  made  in  this  state.  Ruck  v.  Chicago,  M,  d 
Bt  P.  B,  Co,  158 

2.  "Employees  working  in  shops  and  offices,"  to  whom  the  prori- 

sions  of  sec.  1816,  Stats.,  are  declared  not  to  he  applicahle,  in- 
clude all  of  the  class  employed  for  shop  or  office  work,  although 
outside  of  the  shop  or  office  at  the  time  of  the  injury.         Ibid, 

Same:  Defective  machinery. 

3.  Plaintur,  an  employee  in  defendant's  matting  factory,  was  in- 

jured while  baling  dried  swamp  grass  with  a  hay-press.  He 
testified  that  a  lever  used  in  operating  the  press  had  been 
broken  and  twice  repaired  by  defendant's  foreman;  that  at  the 
time  of  the  last  repair  the  foreman  assured  him  that  it  was 
all  right  and  directed  him  to  continue  work;  and  that  three 
days  late;*,  while  he  was  pulling  this  lever,  it  gave  way,  caus- 
ing him  to  lose  his  balance  and  fall  against  the  machine  in 
such  a  way  that  his  arm  was  caught  and  injured.  Upon  con- 
flicting evidence  which  defendant  claimed  to  show  that  it  was 
physically  impossible  that  the  accident  could  have  happened  in 
that  way,  it  is  held  that  it  was  a  question  for  the  Jury  whether 
plaintiff  sustained  his  injuries  substantially  in  the  manner 
described  by  him.    Novitski  v.  Waite  O.  C.  Co.  266 

4.  In  such  case  the  repair  by  the  foreman  and  the  direction  to  con- 

tinue work  with  the  machine  as  repaired  were  equivalent  to 
an  assurance  of  safety  and  went  to  excuse  plalntifTs  return  to 
and  continuance  of  work  notwithstanding  his  knowledge  of  the 
former  defect  Ibid. 

€.  The  questions  of  contributory  negligence  and  assumption  of  risk 
in  such  case  were  so  closely  related  that  there  was  no  preju- 
dicial error  in  refusing  to  submit  a  separate  question  as  to  the 
latter  in  the  special  verdict,  where  the  court  instructed  the 
Jury  concerning  assumption  of  risk  in  that  part  of  the  charge 
relating  to  defendant's  negligence,  but  was  not  requested  to 
and  did  not  instruct  upon  that  subject  in  the  part  relating  to 
contributory  negligence.  Ibid. 

Same:  Unguarded  machinery.    See  Trial,  5-7. 

6.  An  employer  upon  whom  the  statute  imposes  the  duty  of  se- 

curely guarding  shafting  which  is  so  located  as  to  be  dan- 
gerous to  employees  cannot  evade  such  duty,  as  to  a  subordi- 
nate employee,  by  a  mere  direction  to  him,  given  through  a 
superintendent  or  foreman,  to  assist  in  erecting  or  assembling 
the  machinery  in  question,  in  the  erection  or  assembling  of 
which  other  employees  superior  to  him  in  authority  are  also 
engaged  at  the  time.    Heming  v.  HoU  L.  Co.  101 

7.  In  an  action  for  death  of  an  engineer  which  resulted  from  his 

being  caught  on  an  unguarded  shaft  connected  with  a  station- 
ary engine,  the  evidence  is  held  to  sustain  a  flnding  by  the 
Jury  that  defendant  did  not  intrust  to  the  decedent  the  duty  of 
getting  the  engine  and  its  attachments  in  proper  condition  for 
use.  Ibid. 

S^  The  mere  fact  that  an  employee  had  an  opportunity  on  his  own 
initiative  to  devise  and  place  a  guard  upon  an  exposed  shaft  is 
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not  Bufflcient  to  relieve  the  employer  from  liability  for  injury 
Bustained  by  Buch  employee  as  a  consequence  of  the  shaft  be- 
ing unguarded.  IJtid. 

9.  A  special  verdict  finding*  among  other  things,  that  the  un- 
guarded shaft  by  which  an  employee  of  defendant  was  injured 
was  so  located  as  to  be  dangerous  to  defendant's  employees  in 
the  discharge  of  their  duty  while  using  ordinary  care,  and 
negativing  contributory  negligence,  is  held  sufficient,  although 
there  was  no  specific  finding  of  defendant's  negligence  or  of 
proximate  causation.  DM. 

10.  Whether  or  not  the  plaintiff's  intestate,  who  was  fatally  Injured 
as  a  result  of  being  caught  on  a  revolving  shaft  connected  with 
a  stationary  engine  which  he  was  engaged  in  lubricating,  was 
guilty  of  a  want  of  ordinary  care  in  failing  to  stop  the  engine 
before  attempting  to  apply  the  lubricant,  is  held  in  this  case 
to  have  been  a  question  for  the  Jury.  Ihid. 

IL  The  knives  in  a  machine  used  to  trim  and  plane  the  edges  of 
boards  are  held  in  this  case  to  have  been  securely  guarded,, 
within  the  meaning  of  sec.  1636/,  Stats.  Montevilla  v.  North- 
em  F.  Co.  292 

12.  Where  employees  are  expected  and  required  at  times  to  ascend 
upon  a  staging  and  work  in  close  proximity  to  a  line  shaft 
while  in  motion,  such  shaft,  though  elevated  nearly  fourteen 
feet  above  the  floor,  is  within  the  provisions  of  sec  1636i, 
Stats.,  requiring  the  guarding  of  all  shafting  so  located  as  to 
be  dangerous  to  employees  in  the  discharge  of  their  duties. 
IfickeU  V,  Manitowoc  8.  d  D.  D.  Co.  29^ 

18.  In  an  action  for  the  death  of  an  employee  who  was  caught  on 
such  a  line  shaft,  evidence  that  line  shafting  of  the  same  gen- 
eral nature  in  other  shops  was  not  usually  guarded*  was  nei- 
ther controlling  nor  of  much  weight,  where  It  appeared  that  in 
such  shops  employees  were  not  expected,  in  the  course  of  their 
duties,  to  approach  the  shafting  while  in  motion.  Ihid, 

14.  Sec.  1636i,  Stats.,  was  intended  to  protect  the  health  and  safety 

of  employees  in  factories,  workshops,  and  manufacturing  es- 
tablishments; and  the  phrases  "or  other  place  where  labor  is 
performed"  and  "every  place  where  persons  are  employed  to 
perform  labor"  were  intended  to  embrace  places  of  the  same 
general  character  as  those  enumerated.  Such  phrases  do  not 
include  a  threshing  machine  as  a  "place,"  within  the  meaning 
of  the  statute.     Chapman  v.  Fiechovo9hi^  35^ 

15.  In  an  action  for  injury  sustained  by  plaintiff  while  working  in 

defendant's  planing  mill,  the  evidence — ^whlch  tended  to  show, 
among  other  things,  that  in  the  discharge  of  his  duty  plaintiff 
got  down  on  his  knees  under  a  lath  machine  to  clear  out  a 
blower  pipe,  and  while  so  engaged  the  machine  was  started  by 
another  employee;  that  as  plaintiff  raised  himself  up  to  get 
out  of  the  way  his  sleeve  was  caught  by  the  nut  or  burr  on  the- 
end  of  the  shaft  upon  which  the  saws  were  located,  and  was 
wound  up  so  that  his  arm  went  into  the  saws;  that  as  he  raised 
himself  up  his  arm  came  over  to  the  end  of  the  shaft  and  he 
knew  the  burr  caught  him  because  he  felt  a  Jerk  and  twist 
from  it;  and  that  there  were  sharp  and  jagged  leaves  of  metat 
curled  up  on  the  burr,  caused  by  the  use  of  a  cold  chisel  in 
taking  off  and  tightening  it — is  held  sufficient  to  sustain  find- 
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IngB  bf  the  iurj  tbat  plalntUfB  arm  wu  drawn  into  the  nwa 
In  consequence  of  his  clothing  being  caught  by  the  Jagged  sur- 
face of  tbe  burr,  and  that  defendant's  failure  to  securely  guard 
tbe  end  of  the  shaft  was  the  proximate  cause  of  the  Injury. 
Bmith  V.  Winnebago  R.  Co.  4S9 

16.  Since,  under  the  circumstances,  the  injory  would  not  have  hap- 
pened but  for  the  failure  to  guard  tbe  shaft,  the  fact  tbat  neg- 
ligence ot  a  tellow-eerTast  concurred  will  not  defeat  recovery. 

nu. 
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Same:  Warning  servant.    See  Master  and  Sebvant,  6,  7.    Pleadino. 
Trial,  18. 

23.  A  master's  duty  to  warn  a  servant  is  fulfilled  when  tbe  servant 

is  warned  as  to  all  risks  or  hazards  that  are  incident  to  the 
employment  when  carried  on  in  the  manner  in  which  the  serv- 
ant is  instructed  to  do  the  work  or  in  which  an  ordinarily 
prudent  person  may  reasonably  anticipate  it  may  be  done  by 
the  servant    Montevilla  v.  Northern  F.  Co.  292 

24.  No  duty  devolves  upon  the  master  to  warn  a  servant  of  dangers 

which  are  as  obvious  to  the  servant  as  to  the  master.       idid. 

25.  A  master  is  under  no  obligation  to  warn  a  servant  of  dangers 

which  are  open  and  obvious  to  a  person  of  the  servant's  ex- 
perience and  understanding.    Van  Dinter  v.  Worden-Allen  Co. 

533 

Same:  Fellow-servant  or  vice-principaL    See  Master  and  Servant, 
16,  27-29. 

26.  PlaintifT,  a  teamster  in  defendant's  stone  quarry,  having  been 

called  to  assist  a  driller  and  two  other  employees  in  moving  a 
heavy  drill  down  an  incline  or  bench  in  the  quarry,  and  having 
been  injured  by  the  tipping  over  of  the  drill,  due  to  the  man- 
ner in  which  the  four  men  handled  it,  no  recovery  for  such 
injury  can  be  had  on  the  ground  that  the  other  men  or  any  of 
them  were  negligent,  since  all  were  fellow-servants  and  en- 
gaged In  the  common  employment  of  moving  the  drill  at  the 
time  of  the  accident  The  driller  was  not,  under  such  circum- 
stances, a  Vice-principaL    Richter  v.  Union  L.  Co.  261 

Same:  Incompetent  felloto-servant. 

27.  In  an  action  for  death  of  a  servant,  alleged  to  have  been  caused 

by  negligence  of  the  master  in  retaining  in  its  employ  a  fellow- 
servant  known  to  be  incompetent,  it  was  not  error,  after  sufll- 
cient  evidence  had  been  put  in  to  warrant  the  jury  in  finding 
the  fact  of  incompetency,  to  receive  evidence  of  the  reputation 
of  the  fellow-servant  for  incompetency,  as  bearing  upon  the 
question  of  notice  to  the  defendant,  even  though  it  was  ad- 
mitted that  defendant's  foreman  knew  of  such  incompetency. 
Serdan  v.  Folk  Co.  169 

28.  Where  a  master  negligently  retains  in  his  employ  an  incompe- 

tent servant  whose  incompetency  causes  an  injury,  the  mas- 
ter's negligence  is,  as  a  matter  of  law,  the  proximate  cause  of 
the  injury.  IbidL 

29.  Where  a  special  verdict  finds  that  the  incompetency  of  a  fellow- 

servant  was  the  proximate  cause  of  the  Injury  complained  of, 
and  also  that  defendant's  negligence  in  permitting  such  serv- 
ant to  do  the  work  which  resulted  in  such  injury  was  the  prox- 
imate cause  thereof,  the  latter  finding  controls  and  entitles  the 
plaintiff  to  judgment  Ibid. 

Same:  Assumption  of  risk.    See  Master  and  Servant,  4,  5,  8,  17, 
30-33. 

30.  In  the  absence  of  statutory  provision  an  adult  servant  assumes 

the  ordinary  risks  of  his  employment,  and  where  he  enters 
upon  a  task  attended  by  dangers  which  are  just  as  obvious  and 
apparent  to  him  *I8  to  the  master,  this  rule  applies  notwith- 
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Maxims. 
Cerium  est  quod  certum  reddi  potest,  429. 
Ita  lex  scrlpta  est,  115. 
NoBCitur  ft  Boclis   361. 

Res  Judicata  pro  Veritate  aeclpitur,  369,  383,  583,  589. 
Respondeat  superior,  288,  315. 
Stare  decisis,  71,  89. 
Surplusagium  non  nocet,  430. 
Utile  per  inutile  non  yitlatur,  430. 

MMABxna  or  Damaobs.    See  Cabbiebs,  3,  4.    Damagxs,  1. 

Meittal  Gapacitt.    See  Ybndob  and  Pubchaskb.    Wills,  18. 

MiLWAUKXE  Civil  Coubt.    See  Appeal,  20-22. 

BfiLWAUKiB  DiSTBicT  CouBT.    See  Appeal,  15-19. 

MmoBS.    See  Deeds,  1.    State  Public  Schoou 

MI80ABBIAGB.    See  Damages,  5. 

MlBBKPBESBNTATION.     See  FbAUD. 

MONBT  RBCBIVBD. 

See  Cabbiebs,  L 

A  eoinmon*law  action  for  money  had  and  receiyed  is  based  upon 
the  theory  not  only  of  loss  to  plaintiff  but  of  the  consequent 
enrichment  of  the  defendant,  or  of  someone  for  whom  he  may 
act,  by  reason  of  having  received  more  money  than  he  Is  en- 
titled to.    SiggiuM  v.  Chicago  d  N,  W.  R.  Co.  122 

MOBTGAOES. 

Requisites  and  validity.    See  Cobpobations,  4,  6. 
Payment  and  discharge.    See  Pbincipal  aicd  AoEifT,  2. 
Foreclosure.    See  Chattel  Mobtoaoes,  7.    Judgment,  2;  S. 

MUNICIPAL  CORPORATIONS. 

Legiilative  control  of  municipal  act9.    See  Pubuo  Utilities,  1-7. 

Ordinances,    See  Public  Utilities,  2,  7. 

Property.    See  Dedication. 

Torts:  Defects  in  sidewalks:  Notice,    See  Witnesses,  2. 

1.  Where  a  sidewalk  is  so  decayed  that  a  plank  is  liable  to  break 

at  any  time  and  that  condition  is  observable  by  reasonable  in- 
spection, a  city  cannot,  when  a  plank  does  break,  escape  liabil- 
ity for  an  injury  caused  thereby  by  saying  that  it  had  no  notice 
of  that  particular  defect  Actionable  negligence  is  sufficiently 
shown  in  such  a  case  if  the  Jury  can  say  under  the  evidence 
the  break  was  due  to  the  general  bad  condition  of  the  walk. 
Madison  v.  Antigo,  448 

2.  Plaintiff,  who  was  injured  by  stepping  into  a  hole  in  a  sidewalk, 

having  testified  that  her  attention  was  diverted  at  the  time  by 
a  passing  team  of  horses,  the  questi<m  of  contributory  negli- 
gence was  one  for  the  Jury.  Ihid, 

S.  In  an  action  against  a  city  for  personal  injury  sustained  by  rea- 
son of  an  alleged  defective  sidewalk,  findings  by  the  jury  to 
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the  effect  that  the  walk  was  Insufflclent  for  public  travel,  that 
defendant  was  charged  with  notice  of  its  insufficiency,  and  as 
to  the  damages,  are  held  to  be  sustained  by  the  evidence.  Cor- 
rigan  v.  Antigo,  451 

Same:  Drawbridge:  Negligence  of  tender.    See  Navigable  Watkbs. 

4.  The  operation  of  a  draw  in  a  bridge  forming  part  of  a  highway 

is,  as  to  travelers  over  it,  a  part  of  the  maintenance  of  the 
highway,  and  a  city  performs  therein  a  governmental,  not  a 
municipal,  function.  There  is,  therefore,  no  common-law  lia- 
bility of  the  city  for  injuries  to  a  traveler  over  the  bridge 
caused  by  negligence  of  the  bridge  tender  In  operating  the 
draw.    Evans  v.  Bhehoygan,  287 

Claims:  Appeal  from  disallowance:  Sufficiency  of  bond. 

5.  Where  a  city  charter  requires  one  taking  an  appeal  from  the 

disallowance  of  a  claim  by  the  council  to  execute  *'a  bond  to 
the  said  city  with  sufficient  surety  .  .  .  conditioned  f or  .  .  . 
the  payment  of  all  costs  that  shall  be  adjudged  against  the  ap- 
pellant." a  bond  executed  for  a  definite  sum,  if  otherwise  in 
accordance  with  the  requirement,  is  a  substantial  compliance 
with  the  charter  and  sufficient  to  confer  jurisdiction  on  the 
appellate  court,  provided  the  sum  for  which  it  is  given  is  large 
.  enough  to  secure  payment  of  any  judgment  for  costs  which,  in 
the  ordinary  course,  the  city  might  obtain.  American  O.  M. 
Co.  17.  Madison,  444 

6.  If,  in  such  a  case,  an  unupual  contingency  arises  causing  an 

amount  of  costs  in  excess  of  the  bond  to  be  incurred,  recov- 
erable by  the  city,  the  court,  under  sec.  4281m,  Stats.,  may  pro- 
tect the  city  by  requiring  the  appellant  to  give  a  new  bond. 

I\>id. 
MuROEB.    See  Homicide. 

MuTUALnrr.    See  Contbaots,  L 

NAVIGABLE  WATERS. 

Rights  of  public:  Liability  for  injury  to  bridge  by  vessel, 

1.  If  the  failure  to  maintain  upon  a  bridge  over  a  navigable  river 

the  lights  prescribed  by  the  federal  lighthouse  board  did  not 
and  could  not  contribute  to  cause  a  collision  between  a  vessel 
and  such  bridge,  such  failure  will  not  defeat  a  recovery  of 
damages  for  the  injury  to  the  bridge.  Marinette  v,  Goodrich 
T,  Co.  92 

2.  Even  though  It  appeared  that  the  prescribed  lights  were  better 

than  those  maintained  on  the  bridge,  yet  evidence  tending  to 
show  that  the  steamboat  ran  into  the  bridge  without  giving 
any  signal;  that  the  captain  had  notice,  in  time  to  have  avoided 
the  collision,  that  the  bridge  was  not  open;  and  that  in  fact 
he  had  all  the  notice  and  knowledge  that  he  would  have  had  if 
the  lights  required  by  the  lighthouse  board  had  been  main- 
tained, was  sufficient  to  warrant  the  jury  in  finding  that  the 
absence  of  the  prescribed  lights  did  not  and  could  not  have 
contributed  to  the  collision.  Ibid. 

8.  A  finding  in  the  special  verdict  in  such  case  that  no  want  of 
ordinary  care  on  the  part  of  the  plaintiffs  (the  cities  main- 
taining the  bridge)  contributed  proximately  to  the  collision^ 
is  held  sufficient,  the  jury  having  been  instructed  that  they 
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could  not  so  find  unless  satisfied  to  a  reasonable  certainty 
from  the  evidence  that  the  absence  of  the  prescribed  lights 
could  not  in  any  way  have  contributed  to  the  injury  and  no 
objection  having  been  made  to  the  form  of  the  verdict      IJM. 

4.  Testimony  of  a  bridge  tender,  who  was  on  the  bridge  and  whose 
duty  it  was  to  watch  boats  going  up  and  down  the  river  and  to 
listen  for  the  blowing  of  whistles,  that  he  watched  the  steam- 
boat in  question  coming  in  and  listened  for  a  signal  from  it; 
that  his  mind  was  on  the  whistle  and  he  was  waiting  to  hear 
it;  but  that  no  whistle  was  blown,  was  not  merely  negative 
testimony  and  was  sufficient,  as  against  the  testimony  of  a 
number  of  witnesses  to  the  contrary,  to  raise  a  jury  questiim 
as  to  whether  or  not  the  whistle  was  blown.  Ibid. 

Nbcessabt  Pabties.    See  Associations,  8-6.    Pabtiss. 

Negative  Testimony.    See  Navigable  Watebs,  4. 

Neglected  Childben.    See  State  Public  Schoou 

NEGLIGENCm 

Acts  and  omUsionM  constituting  negligence.  See  Damages.  Mastkb 
AND  Sebvant,  S-36.  Municipal  Cobpobations,  1-4.  Navigable 
Watebs,  1-3.  Pleading.  Railboads,  7-25.  Stbebt  Railways. 
Tbial,  3-7,  10,  17,  18.    Witnesses,  4. 

1.  Plaintiff,  a  machinist,  was   injured  while  repairing  the  trap 

doors  at  the  top  of  the  shaft  of  an  hydraulic  elevator  in  defend- 
ant's building.  Upon  the  evidence  (stated  in  the  opinion)  it 
is  held  that  there  could  be  no  reasonable  inference  that  the 
movement  of  the  elevator  at  the  time  of  the  accident  was  due 
to  a  leaky  valve,  and  that  a  verdict  for  defendant  should  have 
been  directed  on  the  ground  that  no  actionable  negligence  on 
its  part  was  shown.    Ruesch  v.  Sentinel  Co.  664 

Oross  negligence.    See  Railboads,  10,  12-14,  18,  19,  21. 

2.  A  finding  that  want  of  ordinary  care  was  the  proximate  cause 

of  the  destruction  of  property  negatives  gross  negligence  or 
wilful  destruction.    Lemma  v.  Bearle,  24 

8.  A  complaint  alleging  that  ''defendants,  without  the  permission, 
knowledge,  or  consent  of  this  plaintiff,  and  without  any  right 
or  authority,  destroyed  and  burned"  plaintiffs  wood,  does  not 
necessarily  charge  gross  negligence,  but  will  supi>ort  a  judg- 
ment for  damages  caused  by  ordinary  negligence.  I}>id, 

Proxim^Ue  cause  of  injury.  See  Evidence,  8,  9.  Masteb  and  Sesv- 
ant,  9,  15,  28,  29.  Navigable  Watebs,  8.  Negligence,  2.  Rail- 
boads, 15,  16. 

Bam^:  Verdict  hased  on  conjecture, 

4.  Where  there  is  no  -direct  evidence  of  how  an  accident  occurred, 
and  the  circumstances  are  as  clearly  consistent  with  the  theory 
of  a  nonactionable  cause  as  a  cause  that  is  actionable^  no 
foundation  exists  for  a  finding  of  negligence.  Hotchkiss  v, 
Oreen  Bay  d  W.  R,  Co,  840 

Oontrilmtory  negligence.  See  Masteb  and  Sebvant,  5,  9,  10,  17,  84. 
Municipal  Cobpobations,  2.    Railboads,  10,  12-14,  18-23. 

Negotiable  Instbxtmbnts.  See  Bills  and  Notes.  Chattel  Mobs^ 
GAGES,  !•    Gifts.    Fbincipal  and  Agent,  2.    Witnesses,  2. 
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NEW  TRIAL. 

See  Trial,  17. 

A  motion  for  new  trial  on  the  ground  of  newly  discovered  evi- 
dence is  properly  denied  where  the  alleged  new  evidence  is 
merely  cumulative  and  furnishes  no  substantial  ground  for  be- 
lieving that,  had  it  been  presented  to  the  Jury  at  the  trial,  a 
different  result  would  have  been  reached.    Ounsten  v.  Qreen, 

Notice. 

Of  appeaL    See  Appeai^  16. 

Of  defect  in  sidewalk.    See  Muiticipal  Cobposations,  1. 

Officers.    See  Attorneys  at  Law,  1. 

Opinion  Evidbnce.    See  Evidence,  8,  9. 

Parent  and  Child.    See  Deeds,  1-3.    Fraudulent  Conveyances,  8. 

Parol  Evidence.     See  Chattel  Mortgages,  8,  4.     Deeds,  8.     Evi- 
dence, 7* 

PARTIES. 

See  Associations,  2-6.    Auctions  and  Auctioneers.    Judgment,  8. 

Limitation  of  Actions,  12. 

In  an  equitable  action  between  two  of  the  grantees  of  separate 
interests  in  a  water  power,  to  determine  the  extent  of  their 
respective  rights  in  the  water  and  to  restrain  wrongful  in- 
vasion of  or  interference  with  the  rights  of  the  plaintiff 
therein,  other  grantees  of  similar  rights  though  proper  are  not 
necessary  parties.    Kimherly-Clark  Co.  v.  Patten  P.  Co,         69 

PARTNERSHIP. 

The  relation:  Creation  and  duration:  Dissolution:  Accounting. 

L  A  contract  by  which  plaintiff,  the  proprietor  of  a  large  depart- 
ment store,  "leased"  to  defendants  certain  space  for  the  main- 
tenance of  a  department  in  such  store,  and  which  contained 
among  other  features  provisions  for  the  carrying  on  of  a  Joint 
business  and  a  division  of  the  proceeds  between  the  parties,  for 
Joint  possession  of  certain  aisles  and  approaches  in  the  store 
and  of  certain  portions  of  space  leased,  and  for  retention  by 
plaintiff  of  the  key  to  the  store,  was  more  than  a  lease  and 
might  more  properly  be  denominated  a  partnership  or  quasi- 
partnership  agreement    Milwaukee  Boston  Store  v.  Katz,    492 

8.  An  action  based  on  a  wilful  violation  of  such  contract  by  said 
defendants  and  an  election  by  plaintiff  to  terminate  the  con- 
tract in  accordance  with  its  terms  for  that  reason,  wherein 
plaintiff  asked  that  the  lease  be  declared  canceled  and  defend- 
ants be  ordered  and  adjudged  to  quit  and  surrender  the  prem- 
ises to  the  plaintiff  and  be  enjoined  from  interfering  with 
plaintiffs  possession  thereof,  and  also  asked  the  appointment 
of  a  receiver  and  for  an  accounting  which  would  involve  com- 
plicated business  relations  covering  a  number  of  years,  is 
held  properly  maintainable  in  equity,  being  in  the  nature  of  a 
suit  for  dissolution  of  a  partnership  and  for  an  accounting, 
and  the  remedy  at  law  by  an  action  of  unlawful  detainer  being 
inadequate.  Ibid, 

i.  Said  contract  provided  that  defendants  should  pay  to  the  plaint- 
iff "ten  per  centum  on  the  gross  sales  of  said  department"  and 
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that  "all  merchandiae  sold  in  said  department  and  money  re> 
ceived  from  sales  shall  be  immediately  delivered  to  and  han- 
dled by"  the  plaintiff.  Held,  that  the  terms  ''gross  sales"  and 
''all  merchandise  sold"  included  so-called  cost  sales  to  em- 
ployees of  the  defendants,  and  that  plaintiff  was  entitled  to  the 
stipulated  commission  upon  such  sales,  irrespective  of  whether 
or  not  the  defendants  made  a  profit  upon  thenL  Ibid, 

4.  Bvidence,  stated  in  the  opinion,  is  held  to  sustain  a  finding  that 
defendants  intentionally  violated  the  contract  by  concealing 
and  failing  to  report  such  cost  sales.  Ibid, 

6.  Plaintiff,  after  learning  on  September  15th  that  such  unreported 
cost  sales  had  been  made  in  violation  of  the  contract,  promptly 
demanded  a  full  statement  thereof.  Such  a  statement  was 
made  to  it  on  September  29th,  and  it  then  first  learned  the  ex- 
tent of  such  sales.  On  October  2d  It  notified  defendants  of  its 
election  to  cancel  the  contract  and  lease  as  therein  provided 
because  of  such  breach.  Held,  that  plaintiff  had  not,  by  con- 
tinuing to  do  business  under  the  contract  and  receiving  the 
benefits  thereof  up  to  the  time  of  such  notice^  waived  the  for-  / 
feiture.  Ibid.  * 

6.  At  the  time  of  giving  notice  of  cancellation  of  the  agreement, 
plaintiff  offered  to  continue  to  transact  the  business  of  the  de- 
partment in  the  manner  in  which  it  had  theretofore  been  tran»> 
acted,  without  prejudice  to  the  right  to  insist  ui>on  a  forfeit* 
nre,  until  a  surrender  of  the  premises  by  defendants.    Defend- 
ants refused  to  surrender  possession,  notified  plaintiff  that 
they  should  continue  to  hold  under  their  lease,  and  demanded 
that    plaintiff    continue    to    perform    its    duties    thereunder. 
Plaintiff  then  gave  notice  that  pending  the  determination  of 
an  action  to  enforce  its  rights  the  business  of  the  department 
would  be  conducted  on  its  part  substantially  as  theretofore,  ex- 
cept that  it  would  apply  for  an  order  authorizing  the  deposit 
of  the  proceeds  of  sales  or  so  much  thereof  as  might  be  suf- 
ficient to  indemnify  it  against  loss  or  damage  by  reason  of  de- 
fendants' unlawful  withholding  of  the  premises;   and  stated 
that  until  such  order  should  be  made  the  percentage  of  the 
proceeds  of  sales  which  it  should  retain  as  theretofore  would 
be  applied  on  account  of  such  loss  and  damage.    Plaintiff  never 
applied  for  such  order,  and  the  business  was  thereafter  con- 
ducted precisely  as  it  had  been  before,  plaintiff  retaining  the 
stipulated  percentage.    Held,  that  by  so  continuing  the  busi- 
ness plaintiff  waived  its  right  to  insist  upon  the  forfeiture. 

Ibid. 

7*  Under  the  circumstances  stated,  plaintiff  must  be  held  to  have 
retained  the  stipulated  percentage  as  the  compensation  pro- 
vided in  the  agreement  If  defendants  owed  plaintiff  damages 
for  withholding  possession,  they  also  owed  it  said  percentage 
on  sales  made.  Hence  they  as  debtors,  and  not  the  plaintiff 
as  creditor,  had  the  right  to  say  upon  what  debt  the  moneys 
which  they  turned  over  to  plaintiff  should  be  applied;  and 
their  unequivocal  notice  to  plaintiff  that  they  should  continue 
to  hold  and  do  business  under  the  contract  was  equivalent  to 
a  direction  that  the  ten  per  cent  to  be  retained  by  plaintiff 
should  be  applied  as  theretofore.  Ibid. 

8.  The  fact  that  great  loss  would  accrue  to  plaintiff  from  a  sudden 
termination  of  the  business  relations  between  the  parties  did 
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not  give  it  the  right  to  continue  such  relationa  even  tempora- 
rily for  its  own  advantage,  and  to  reap  the  benefits  thereof, 
without  waiving  the  forfeiture.  Ihid. 

9.  When,  as  in  the  case  stated  with  respect  to  such  forfeiture  and 
the  waiver  thereof,  declarations  and  conduct  are  at  variance, 
the  conduct  and  acts  of  a  party  must  be  held  to  outweigh  deo- 
larations  and  be  controlling.  Jltid, 

10.  The  condition  of  the  contract  which  defendants  violated,  re- 

quiring them  to  report  all  sales  and  at  once  turn  over  to 
plaintiff  the  proceeds  thereof,  was  one  intended  as  security  for 
the  payment  of  the  ten  per  cent  commission  to  which  plaintiff 
was  entitled,  and  full  compensation  for  such  breach  can  be 
made  by  a  money  payment;  hence,  even  in  the  absence  of 
any  waiver,  equity  may  relieve  against  the  forfeiture  resulting 
from  such  breach*  Ihid. 

11.  It  appearing  that  a  large  business  had  been  built  up  in  defend- 

ants' department,  the  good  will  of  which  was  of  great  value; 
that  plaintiff  would  have  almost  the  whole  benefit  thereof  if* 
defendants  were  required  to  vacate  the  premises;  that  plalnt- 
IfTs  conduct  had  been  inequitable,  in  that  it  had  withheld  from 
defendants  the  fact  that  it  had  secured  rebates  on  advertising 
contracts,  a  portion  of  which  belonged  to  defendants,  and  had 
wrongfully  kept  back  and  retained  other  considerable  sums 
to  which  defendants  were  entitled,  it  is  held  that,  even  if 
there  had  been  no  waiver  of  the  forfeiture,  equity  would  re- 
lieve against  it  Jl>id. 

12.  Under  the  terms  of  the  contract  between  the  parties  with  refer- 

ence to  advertising,  and  the  practical  construction  which  they 
gave  it  from  the  beginning,  plaintiff  was  not  entitled  to  re- 
.  imbursement  from  defendants  for  moneys  paid  for  newspaper 
space  occupied  by  head-plates  containing  the  name  of  the  store 
and  by  editorial  matter  relating  generally  to  the  store  and  not 
to  any  specific  department;  nor  could  the  cost  of  trading 
stamps  properly  be  charged  to  this  class  of  general  advertis- 
ing. Ihid. 

Payment.  See  Bills  and  Notes.  Deeds,  7-9.  Limitation  of  Ac- 
tions, 9.    Pabtnbbship,  7.    Principal  and  Aobnt,  2.    Sales,  2. 

Personal  Injuries.  See  Appeal,  2,  8,  13.  Commerce.  Damages. 
Evidence,  8,  9.  Fraud,  2-4.  Master  and  Servant.  Municipal 
Ck>RPORATioNS,  1-4.  Pleading.  Railroads,  7-26,  Street  Rail- 
ways.   Trial,  8-7,  10,  17,  18.    Witnesses,  4. 

Places  to  Work.    See  Master  and  Servant,  19-21* 

Plea  in  Abatement.    See  Criminal  Law,  1, 

PLEADING. 

Complaint    See  Justices*  Courts,  1.    Negligence,  8.    Pleadino. 

Amendment  to  conform  to  proof.    See  Associations,  5. 

The  complaint  did  not  charge  that  defendant  was  negligent  in 
failing  to  warn  plaintiff  of  the  unsafe  conditions,  but  before 
the  special  verdict  was  submitted  a  motion  was  made  that  the 
complaint  be  amended  to  conform  to  the  evidence  on  that  sub- 
ject The  court  did  not  then  specifically  decide  such  motion, 
but  stated  that  it  would  do  so,  and  then  proceeded  to  submit 
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the  issues  as  if  the  pleading  were  so  amended*  and  subse- 
quently treated  the  case  as  though  the  amendment  were  al- 
lowed. Held,  that  this  was  equivalent  to  allowing  the  amend- 
ment, and  that  the  question  as  to  whether  defendant  should 
have  warned  the  plaintiff  was  properly  included  in  the  special 
verdict    Van  Dinter  v.  Warden-Allen  Co.  538 

Possession.  See  Advebse  Possession.  Chattel  Mortgages,  6.  Coa- 
poRATioNs,  2-4.    Gifts.    Limitation  of  Actions,  1. 

Pbeliminabt  Examination.    See  Criminal  Law,  1. 

PRXSUMpnoNs.  See  Appeal,  3,  8.  Associations,  4.  Dedication,  3. 
Deeds,  1,  8,  9.  Evidence,  2-4,  7.  Insurance,  8,  7»  9.  Pubuo 
Utilities,  4.    Railroads,  12. 

PRINCIPAL  AND  AGENT. 

The  relation:  Creation  and  existence.  See  Auctions  and  Aucnon- 
eers.    Bills  and  Notes.    Witnesses,  1-4. 

Unauthorized  acts  of  agent:  Ratification. 

L  When  an  agent  acts  in  excess  of  the  authority  conferred  upon 
him,  and  the  person  for  whom  he  has  undertaken  to  act  is 
fully  notified  of  what  has  been  done,  it  becomes  the  duty  of 
the  latter  either  to  afilrm  or  disaffirm  the  act  of  the  supposed 
agent  within  a  reasonable  time  after  such  notice  or  he  is  bound 
by  such  act    Senger  v.  Malloy,  245 

2.  A^oan  broker,  authorized  only  to  collect  interest  on  a  note  and 
mortgage  which  he  had  sold,  received  partial  pajrments  of  the 
principal  but  did  not  account  therefor  to  the  owner.  After 
the  broker's  death  the  owner  discovered  the  facts  but  did  not, 
until  six  or  eight  months  later,  notify  the  mortgagors  that  the 
broker  had  no  right  to  collect  the  principal  and  that  he  would 
look  to  them  for  the  amounts  so  paid.  He  also  made  demand 
of  the  broker's  administrator  for  tiie  amounts  so  collected,  and 
for  a  considerable  time  accepted  from  such  administrator  pay- 
ments of  interest  on  said  amounts.  Held,  that  he  thereby 
elected  to  ratify  the  acts  of  the  broker  in  receiving  the  pay- 
ments on  the  principal.  Ibid. 

Compensation  of  agent.    See  Brokers. 

t.  Defendants,  as  local  agents  of  the  plaintiff  to  sell  fntfurance  at 
certain  rates  for  a  certain  commission,  secured  prospective  pur- 
chasers of  insurance  in  their  territory  who  were  ready  to  pur- 
chase if  they  could  secure  a  satisfactory  rate,  but  who  could 
not  be  induced  to  take  the  insurance  at  the  rate  fixed  by  plaint- 
iff. Defendants  notified  plaintiff  of  that  fact,  whereupon 
plaintiff,  without  defendants'  knowledge,  reduced  the  rate  and 
itself  sold  the  Insurance  to  said  purchasers.  Held,  that  defend- 
ants were  entitled  to  their  commission  on  the  sale.  August 
Rehhan  Co.  v.  Taylor,  405 

4.  In  such  case  defendants  were  properly  allowed  commissions  on 
the  premiums  for  the  whole  period  of  the  insurance,  notwith- 
standing the  policies  were  temporarily  canceled  for  the  pur- 
pose of  defeating  their  claims.  Ibid. 

Rights  and  liabilities  as  to  third  parties.    See  Bills  and  Notes,  4. 

Estoppel,  1. 
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Printed  Case.    See  Appeal,  22. 

Pbivitt.    See  Advebsb  Possession.    Judoment,  4-6. 

Pbomissobt  Notes.  See  Bills  and  Notes.  Chattel  Mobtoaqes,  1. 
Pbincipal  and  Agent,  2.    Witnesses,  2. 

PROSTITUTION. 

Under  sec  4589,  Stats.,  making  it  an  offense  to  keep  a  house  of 
ill-fame  or  to  knowingly  let  any  house  or  room  for  such  use, 
the  keeping  of  such  house  or  a  letting  for  such  use  for  any  sub- 
stantial time  (in  this  case  two  days)  is  sufficient  to  constitute 
the  offense.    Btate  v,  McOinley,  5 

Proximate  Cause.  See  SMdence,  8,  9.  Master  and  Sertant,  9,  IS, 
28,  29.  Navigable  Waters,  3.  Negligence,  2,  4«  Railroads, 
16,  16. 

PUBLIC  UTILITIES. 

ReffulatUm  of  rate$.    See  Railroads,  1-6. 

Same:  Street  railway $:  Legislative  power$:  Delegation  to  munici' 
palitiea:  Constitutional  law. 

L  Authority  given  by  a  revised  statute  (sec  1862,  Stats.)  to  a 
municipal  corporation  to  grant  to  a  street  railway  corporation 
the  use  of  streets  "upon  such  terms"  as  the  proper  authorities 
shall  determine,  does  not  differ  from  the  authority,  given  by 
such  statute  in  its  original  form,  to  make  such  grant  "upon 
such  terms  and  conditions"  as  the  common  council  might  im- 
pose.   Milwaukee  E.  R,  d  L.  Co.  v.  Railroad  Comm.  692 

2.  A  municipal  ordinance  providing  that  the  rate  of  fare  upon  a 
street  railway  "shall  be  not  to  exceed  five  cents"  did  not  make 
a  fixed  rate,  as  distinguished  from  a  limitation  upon  the  rate, 
and  was  not  in  that  respect  substantially  different  from  a  prior 
ordinance  providing  that  the  rate  of  fare  "shall  not  exceed 
five  cents."  Ihid. 

8.  The  power  to  fix  rates  and  tolls  to  be  charged  by  public  utilities 
is  one  of  the  attributes  of  sovereignty,  and  with  us  is  vested 
in  the  legislature.  Ihid. 

4.  No  presumption  can  be  indulged  that  the  legislature  has  parted 
with  such  power,  nor  will  doubtful  words  be  construed  as  hav- 
ing that  effect.  Ihid. 

[5.  Whether  the  legislature  could  by  express  language  authorize 
municipal  authorities  to  make  contracts  with  public  utilities 
fixing  rates  which  should  exist  for  definite  periods  in  the  fu- 
ture and  be  beyond  legislative  control  during  those  periods,  is 
not  determined.]  Ibid. 

6.  Sec.  1862,  Stats.,  does  not  empower  municipal  authorities  to 
make  any  contract  with  a  street  railway  company  fixing  rates 
of  fare  so  that  they  may  not  be  changed  by  the  legislature  or 
through  a  legislative  agency  (such  as  the  railroad  commis- 
sion) in  the  manner  provided  by  law.  Ihid. 

[7.  Whether  municipal  ordinances  relating  to  rates  of  fare  upon  a 
street  railway  and  claimed  to  be  in  the  nature  of  contracts  are 
subject  to  alteration  or  repeal  under  sec.  1,  art  XI,  Const,  not 
determined.]  Ihid. 
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Railroad  commission:  Compelling  adequate  service:  Strikes:  JuriS" 
diction  of  courts:  Mandamus. 

8.  The  legislature  having  clothed  the  railroad  commlBslifti  with 
full  authority  to  act  quasi-juAicMlj  in  a  case  where  a  public 
utility  corporation  (in  this  instance  a  street  railway  company) 
has  been  rendered  incapable  of  performing  its  public  duty 
without  submitting  to  such  terms  as  its  employees,  acting  in 
combination,  may  prescribe,  and  where,  on  behalf  of  the  pub> 
lie,  the  furnishing  of  adequate  service  by  such  corporation  is 
sought  to  be  compelled, — and  a  Judicial  review  of  the  deter- 
mination of  the  commission  having  been  provided  for, — the 
courts  should  not,  unless  in  an  extraordinary  emergency,  in- 
terfere in  the  first  instance  by  their  coercive  authority,  but 
should  leave  the  parties  to  their  remedy  before  the  commis- 
sion.   State  ex  reh  Superior  v,  Duluth  St.  R.  Co.  €60 

Quarries.    See  Master  ai?d  Servant,  20-22. 

Qxthtino  Tttlb.    See  Judgment,  2. 

QurrcLAiM  Deed.    See  Deeds,  5,  6. 

Railroad  Ck>MMi88iON.    See  Constitutional  Law.    Publio  Utiutiis, 
6,  8.    Railroads,  2,  8,  6,  6. 

« 

RAILROADS. 

Regulation  of  rates:  Relief  against  excessive  charges:  Exclusive 
remedy. 

L  The  legislature  has  power  to  fix  the  rates  to  be  charged  by  rail- 
way companies,  either  directly  or  by  delegation  of  authority  to 
an  appropriate  agency,  provided  the  rates  fixed  are  such  as  to 
afford  reasonable  compensation  for  the  services  rendered. 
Frank  A.  Oraham  Ice  Co.  v.  Chicago,  M.  d  St.  P.  R.  Co.      145 

2.  The  remedy  provided  by  sees.  1797 — Z7m  (Laws  of  1907,  ch. 
582),  1797— 12a  (Laws  of  1909,  ch.  271),  and  ch.  362.  Laws  of 
1905,  for  the  fixing  of  freight  charges  and  for  relief  against  ex- 
cessive charges  was  intended  by  the  legislature  to  be  exclu- 
sive, and  full  power  in  respect  to  these  matters  is  lodged  in 
the  railroad  commission.  Ihid. 

8.  Under  these  statutes,  the  rates  printed  in  the  schedules  made 
and  filed  by  a  railway  company  conformably  to  law  constitute 
t^e  lawful  rates  until  changed  in  the  manner  provided,  on  ap- 
plication to  the  commission,  and  the  railway  company  can 
charge  neiUier  more  nor  less  without  violating  the  law.  In  a 
common-law  action,  therefore,  to  recover  for  excessive  rates, 
the  courts  cannot  pronounce  such  schedule  rates  unlawful. 

Ihid. 

4.  In  view  of  other  parts  of  ch.  862,  Laws  of  1905,  it  Is  not  consid- 

ered that  sec.  34  of  that  act  was  intended  by  the  legislature  to 
preserve  the  common-law  remedy  to  the  extent  of  allowing  the 
schedule  rates  to  be  attacked  in  a  common-law  action.      Ihid. 

5.  Sees,  1797 — 37m  and  1797 — 12a,  while  they  provide  for  the  re- 

covery by  a  shipper,  in  certain  cases,  of  part  of  the  money  paid 
although  not  in  excess  of  schedule  rates,  do  not  contemplate 
that  any  reparation  can  be  made  until  application  has  first 
been  made  to  the  railroad  commission  under  sec  12,  ch.  362, 
Laws  of  1905,  and  the  schedule  rates  have  been  found  unreason- 
able or  unjustly  discriminatory.  Ihid. 
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6.  Where  the  rates  paid  by  a  shipper  are  the  schedule  and  lawful 

rates  at  the  time  when  paid,  the  fact  that  another  shipper  aft- 
erwards obtains  a  reduction  of  rates  in  a  proceeding  before 
the  railroad  commission,  even  in  the  same  district,  will  not 
bind  the  railway  company  in  a  common-law  action  by  the  first 
shipper  to  recover  for  excessive  charges,  nor  sustain  such  ac- 
Uon.  Ihid. 

Operation:  Infuriei  to  freight.    See  Cabbiebs,  3,  4. 

Same:  Accidenta  at  grade  cro$8ing$:  Safeguards:  Oros$  negligence: 
Proximate  came. 

7.  The  grade-crossing  statute  (sec.  1809,  Stats.),  though  drastic  in 

its  provisions,  is  a  statute  in  favorem  vita,  and  in  construing 
it,  if  there  be  room  for  two  meanings,  the  courts  should  give 
to  it  such  meaning  as  will  result  in  the  accomplishment  of  the 
legislative  purpose,  rather  than  a  meaning  that  will  tend  to 
defeat  that  purpose.    Jorgenson  v.  Chicago  d  N.  W.  Jt.  Co.    108 

8.  The  term  "gates,"  as  used  in  that  statute,  means,  not  a  single 

gate,  but  gates  upon  both  sides  of  the  track,  and  to  constitute 
a  compliance  with  the  act,  where  a  railway  company  adopts 
gates  as  a  safeguard,  both  must  be  maintained  and  operated. 

Ihid. 

9.  If  a  gate  becomes  temporarily  out  of  commission  and  its  repair 

requires  the  services  of  an  expert  workman  not  immediately  at 
hand,  the  statute  can  be  satisfied  by  the  placing  of  a  fiagman 
at  the  crossing  for  the  time  being,  or  the  speed  of  trains  can 
be  temporarily  reduced  to  meet  the  new  situation,  and  it  is 
the  duty  of  the  railway  company  to  adopt  one  or  the  other  of 
these  courses.  Ihid. 

10.  The  running  of  trains  by  a  railway  company  at  a  speed  exceed- 
ing twelve  miles  per  hour  over  a  grade  street  crossing  in  a 
city,  at  a  time  when  the  prescribed  safeguards  are  not  main- 
tained, is  a  violation  of  the  statute  and  an  ''omission'*  to  com- 
ply with  its  requirements,  and  in  an  action  for  personal  in- 
juries caused  thereby  no  want  of  care  on  the  part  of  the  per- 
son Injured,  less  than  gross  negligence,  will  bar  a  recovery. 

Ihid. 

U.  The  requiremeht  in  the  statute  of  "an  efllcient  electric  alarm 
bell  or  signal  properly  installed  and  in  good  working  order" 
refers  clearly  to  the  well-known  appliance  in  common  use  at 
railroad  crossings,  namely,  a  bell  or  gong  arranged  with  elec- 
tric wires  so  as  to  ring  automatically  and  continuously  so  long 
as  a  car  or  engine  is  on  the  crossing  or  within  a  given  distance 
of  it;  and  a  tower  bell  rung  by  hand  is  not  a  compliance  there- 
with. Ihid. 

It.  The  term  "gross  negligence,"  incorporated  into  said  sec.  1809  by 
ch.  653,  Laws  of  1911,  had,  before  that  law  was  passed,  received 
a  very  certain  and  definite  meaning  in  the  jurisprudence  of 
this  state,  excluding  mere  inadvertence  in  any  degree;  and  it 
must  be  conclusively  presumed  that  the  legislature  knew  of 
such  meaning  and  used  the  words  deliberately,  intending  to 
give  them  their  established  legal  significance.  Ihid. 

13.  As  there  used,  gross  negligence  would  cover  not  merely  a  sui- 
cidal act,  but  any  entry  by  a  person  upon  the  crossing  with  a 
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reckless  disregard  of  the  consequences,  not  caring  what  result 
might  happen  to  him  or  to  the  occupants  of  the  train.  Ibid. 
14.  Plaintiff's  intestate,  on  his  way  to  his  work,  approached  a  douhle- 
track  crossing  with  which  he  was  familiar  and  which  had  been 
for  many  years  protected  by  gates,  and  found  it  occupied  by 
an  engine  and  cars  engaged  in  switching,  with  the  nearer  gate 
down.  Passing  by  the  gate  and  around  the  rear  of  the  switch 
engine  which  still  obstructed  the  walk,  he  was  seen  to  look  up 
the  track,  but  the  Jury  found  that  his  view  was  obstructed  by 
smoke  and  steam  from  the  engine.  The  gate  on  the  opposite 
side  was  up  and  he  proceeded  to  cross  at  an  ordinary  walk  and 
was  about  over  the  last  rail  of  the  further  track  when  struck 
by  a  passing  train.  Held,  that  he  was  not  guilty  of  gross  neg- 
ligence as  a  matter  of  law.  Ibid. 

16.  Brldenoe  showing  the  tactM  above  stated  is  held  to  sustain  a 
finding  by  the  jury  that  the  speed  of  the  train,  exceeding 
twelve  miles  per  hour,  was  the  proximate  cause  of  the  death. 

Jhid, 

Same:  Running  over  child  an  track:  Conjecture  ot  to  cau9e  of  acci- 
dent, 

16.  In  an  action  against  a  railway  company  for  the  death  of  a  six- 

year-old  child  run  over  by  a  gravel  train,  where  there  was  some 
evidence  of  a  board  being  broken  from  a  gate  leading  onto  de- 
fendant's right  of  way  near  where  the  accident  occurred,  but 
none  that  the  deceased  entered  through  such  break,  and  a  con- 
jecture that  he  did  so  enter  had  no  greater  probability  to  sus- 
tain it  than  that  he  entered  through,  under,  or  over  the  fence 
at  some  other  point,  a  finding  by  the  Jury  that  the  child  got 
upon  the  track  by  reason  of  the  broken  board  in  the  gate  was 
unwarranted.    Hotchkisi  v.  Oreen  Bay  d  W.  R,  Co.  340 

17.  It  was  also  held  under  the  facts,  stated  in  the  opinion,  that 

there  was  no  support  for  a  finding  that  the  defendant's  serv- 
ants in  charge  of  the  train  were  wanting  in  ordinary  care  in 
the  operation  and  management  of  the  same.  Ibid, 

Same:  Injury  to  tre%pa9%er  on  bridge:  Ctroa  negligence:  JnMtruo- 
tions  to  jury, 

18.  In  an  action  for  personal  injuries  sustained  by  plaintiff,  who 

was  struck  by  an  engine  while  crossing  a  river  on  a  railway 
trestle,  the  evidence  is  held  to  sustain  a  finding  by  the  Jury 
that  after  the  time  he  discovered  plaintiff  on  the  trestle  the 
engineer  was  not  guilty  of  gross  negligence  in  respect  to  stop- 
ping the  train  so  as  to  avoid  the  accident  LangowMki  v.  Wis, 
Cent,  R.  Co,  418 

19.  In  view  of  the  issue  raised  as  to  gross  negligence,  there  was  no 

error  in  charging  the  Jury  that  plaintiff  was  a  trespasser  on 
the  trestle  and  that  such  an  act  is  made  punishable  by  the  laws 
of  this  state.  Ibid. 

20.  There  was  no  error  in  the  charge  as  to  the  competency  and 

credibility  of  plaintifTs  witnesses.  Ibid. 

21.  Nor  was  there  error  in  a  charge  to  the  effect  that  if,  after  the 

engineer  discovered  plaintiff  on  the  bridge,  he  could  not  by  the 
use  of  reasonable  and  due  care  have  stopped  the  train  before 
plaintiff  was  struck*  then  the  Jury  should  not  find  the  engineer 
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guilty  of  gross  negligence,  but  if  he  could  haTe  stopped  the 
train  by  the  use  of  due  care  in  time  to  have  prevented  the  ac- 
cident the  Jury  should  give  that  fact  its  proper  weight  in  de- 
termining whether  he  recklessly  and  wantonly  ran  the  plaint- 
icr  down.  Ihid. 

Bame:  Injury  to  traveler  at  crossing:  Contrilmtory  negligence. 

22.  While  crossing  railway  tracks  on  a  highway,  plaintiCT's  cart  was 

struck  by  an  engine  and  he  was  injured.  Under  the  evidence, 
stated  in  the  opinion,  it  is  held  that,  as  a  matter  of  law,  he 
was  guilty  of  more  than  a  "slight  want  of  ordinary  care"  con- 
tributing to  the  injury,  within  the  meaning  of  sub.  6,  sec 
1809,  Stats.  (Laws  of  1909,  ch.  332),  and  that  a  recovery  was 
barred.    O'Toole  v.  Duluth,  8.  B.  d  A.  R,  Co,  461 

Bame:  Injuries  to  employees.     See  Commebcb.     Workmen's  Com- 
pensation. 

Bame:  Injury  to  employee  in  yards:  Violation  of  orders:  Scope  of 
employment:  Contributory  negligence. 

23.  PlaintiCT,  who  was  employed  in  defendant's  yards  as  engine  "dis- 

patcher" or  "hostler,"  was  walking  in  a  beaten  path  at  the 
side  of  the  track  northward  from  a  cinder  pit  into  which  an- 
other employee  was  throwing  water  from  a  hose,  causing  a 
cloud  of  steam  to  rise  and  spread  over  the  track  in  the  direc- 
tion plaintiff  was  going.  Wishing  to  cross  the  track,  he  stopped 
and  listened  and,  hearing  no  sound  but  a  hissing  noise 
which  he  thought  was  produced  by  the  throwing  of  water  on 
the  hot  cinders,  stepped  on  the  track  without  looking  toward 
the  south  and  was  struck  by  a  "drifting"  engine  coming  from 
that  direction.  Held  that,  in  view  of  the  facts  that  there  was 
a  yard  regulation  requiring  the  stopping  of  all  engines  south 
of  the  cinder  pit,  which  the  engineer  failed  to  observe,  and 
that  the  duties  of  yardmen  necessarily  take  them  frequently 
upon  and  about  the  tracks,  it  cannot  be  said  as  a  matter  of 
law  that  plaintiff  was  guilty  of  contributory  negligence,  al- 
though upon  the  same  evidence  the  Jury  would  have  been 
warranted  in  finding  that  to  be  the  fact  Oray  v.  Chicago  d  N. 
W.  B.  Co.  637 

24.  Under  the  circumstances  stated,  plaintiif's  testimony  that  he 

listened  but  could  not  hear  the  natural  and  necessary  noises 
of  the  engine  as  It  approached,  was  not  incredible.  Ibid, 

25.  Although  the  engineer  of  the  engine  which  struck  plaintiff  vio> 

lated  the  orders  of  his  employer  in  running  past  the  cinder 
pit  instead  of  delivering  his  engine  to  the  engine  dispatcher 
south  of  the  pit,  he  was  nevertheless  within  the  scope  of  his 
employment  so  far  as  third  persons  were  concerned.  Ihid. 

Bame:  Federal  Employers*  Liability  Act:  Injury  to  employee  not 
employed  in  interstate  commerce. 

26.  To  bring  a  case  within  the  federal  Employers'  Liability  Act  it 

is  necessary  not  only  that  the  employer  be  engaged  in  inter- 
state commerce  but  that  the  injured  employee  shall  suffer  his- 
injury  while  he  is  employed  therein.  Oray  v.  Chicago  d  N.  W. 
R.  Co.  637 

27.  An  employee  whose  duty  it  is  to  care  for  and  dispatch  engines 

used  in  both  interstate  and  intrastate  commerce  cannot  be 
said  to  be  employed  in  Interstate  commerce  during  the  entire 
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day;  especially  not  during  the  periods  of  leisure  or  rest,  while 
merely  waiting  for  the  arrival  of  an  engine.  IlHd, 

28.  To  warrant  a  reversal  for  the  exclusion  of  evidence  offered  for 
the  purpose  of  showing  the  case  to  be  within  the  federal  act, 
where  plaintiff's  injury  occurred  during  a  period  of  leisure 
or  rest,  the  offer  should  be  so  definite  and  certain  as  to  i^ 
prise  the  trial  court  of  the  fact  that  the  proof  so  offered  would 
tend  to  establish  that  plaintiff's  entire  work  was  connected 
with  interstate  commerce.  Ibi^ 

RAPE. 

Asiault  with  intent  to  commit  rape. 

t,  Bvidence  held  sufficient  to  sustain  a  conviction  of  assault  with 
intent  to  commit  rape  upon  a  female  who  was  so  intoxicated 
as  to  be  insensible  and  incapable  of  consenting.  Quinn  v. 
State,  578 

2.  In  such  a  case  the  act  must  be  treated  as  being  against  her  will. 

IhiA, 

8.  The  crime  charged  against  defendant  was  an  assault  with  in- 
tent to  commit  rape  and  the  court  instructed  the  jury  as  stated 
in  the  opinion.  Held  that,  the  attention  of  the  Jury  being  spe- 
cifically directed  to  Uie  necessity  of  finding  that  defendant  had 
Icnowledge  of  the  female's  condition,  there  was  no  prejudicial 
error  in  failing  to  bring  that  to  their  attention  in  the  first  part 
of  the  instruction;  especially  as  the  evidence  showed  that  in 
fact  he  must  have  known  of  the  actual  condition  as  to  her  in- 
toxication brought  about  through  his  own  acts.  IbiA, 

4.  The  giving  of  intoxicating  liquor  to  a  female  constitutes  an  as- 
sault with  intent  to  commit  rape  if  given  with  the  intent  to 
destroy  her  power  of  resistance  by  reducing  her  to  insensibil- 
ity, and  with  the  present  intent  to  have  sexual  intercourse 
with  her  when  in  that  condition.  Ihid. 

6.  Where  it  was  shown  that  at  the  time  of  the  assault  the  female 
was  insensible  and  in  a  stupor,  there  was  no  error  in  refusing 
a  requested  instruction  as  to  the  effect  of  the  absence  of  any 
outcry  on  her  part  /Mtf. 

Rates.    See  Public  Urnxms,  2-7.    Railroads,  1-6. 

Ratification.    See  Bills  and  Notes,  6.    Principal  and  Agent,  1,  2. 

Real  Property.  See  Adverse  Possession.  Brokers.  Corporations, 
2-6.  Dedication.  Deeds.  Descent  and  Distribution.  Estop- 
pel. Fraudulent  CJonveyances,  1-4.  Judgment,  4,  6.  Limita- 
tion OF  Actions,  1.    Vendor  and  Purghase& 

Reconciliation.    See  €k>NTRACTS,  8.    WrrNESSss,  2. 

RsLBASB.    See  Contracts,  1.    Fraud^  2-4. 

Requests  for  Instruotionb.  See  Instructions  to  Jury,  1.  Mastbs 
AND  Servant,  6.    Rape,  5. 

Rescission.    See  Sales,  1,  2.    Vendor  and  Purchaser. 
Res  Judicata.    See  Appeal,  3.    Descent  and  Distribution.    Judg- 
ment, 4-7. 
Revocation.    See  Attorneys  at  Law,  8,  4,  7.    Deeds,  2. 
Rules  and  Regulations.    See  Master  and  Servant,  22. 
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SALE3& 
JtescisiUm  by  buyer. 

1.  The  purchaser  of  stock  in  a  creamery  company  having  made 

timely  demand  for  rescission  on  the  ground  of  fraud,  the  fact 
that  the  creamery  was  afterwards  humed  and  that  the  wagons 
and  milk  cans  were  then  sold  does  not  defeat  his  right  to  en- 
force rescission  in  equity,  on  the  ground  that  he  cannot  tender 
back  all  that  he  received  or  place  his  vendor  in  $tatu  quo, 
where  the  money  received  for  said  equipment  and  the  insur- 
ance money  are  held  for  such  vendor  either  in  the  treasury  of 
the  company  or  by  the  clerk  of  the  court    Baker  v,  Becker, 

869 

2.  A  payment  made  by  a  purchaser  of  property  upon  the  purchase 

price,  before  he  has  full  information  respecting  the  falsity  of 
representations  upon  which  he  relied  in  making  the  purchase^ 
will  not  constitute  a  waiver  of  his  right  to  rescind.  Jbid. 

Warranty:  Evidence  of  market  price. 

Z.  In  an  action  for  the  purchase  price  of  goods, — the  issue  being 
whether  they  were  bought  as  first-class  goods  with  a  warranty 
of  quality,  as  claimed  by  defendant,  or  were  bought  at  a  dis- 
count from  the  market  price  with  the  understanding  ^at  they 
were  a  job  lot  of  damaged  goods,  as  plaintiff  claimed  and  testi- 
fied,— it  was  error  to  exclude  evidence  as  to  the  value  and 
market  price  of  first-class  goods  of  that  kind  at  the  time  of  the 
sale,  offered  by  defendant  for  the  purpose  of  contradicting 
plaintiff's  claim  and  testimony  and  showing  that  the  sale  price 
was  the  full  market  price,    if.  D.  WelU  Co.  v.  Rayworth,     458 

Saloons.   See  Intoxicatiiig  Liquois. 

Shafting.    See  Master  and  Sebvant,  6-10,  l^t  18.    Tbial»  5-7. 

SiDEWAUU.    See  Municipal  Ck>BPoaATioNB,  1-8.    Witnbssss,  8. 

Simple  Tools.    See  Master  and  Servant,  18. 

Special  Vebdict.    See  Appeal,  14.    Master  and  Servant.  6»  9,  29. 
Navigable  Waters,  3.    Pleading.    Trial*  10-18. 

Stare  Decisis.    See  Waters  and  Watercourses,  8. 

STATE  PUBLIC  SCHOOL. 

1.  Proceedings  for  the  commitment  of  dependent  or  neglected  chil- 

dren to  the  state  puhlic  school,  which  under  sec  578/,  Stats., 
are  to  be  had  before  the  county  judge,  are  valid  if  had  before 
the  county  Judge  sitting  as  a  court  State  es  rel.  Spritka  v. 
Pars<m$,  20 

2.  Said  statute  does  not  confer  Judicial  powers  upon  the  county 

judge  contrary  to  sec  2,  art  VII,  Const  of  Wis.;  nor  does  it 
violate  the  provision  in  amendm.  V,  Const  of  U.  S.,  respecting 
due  process  of  law.  Ihid. 

3.  Where   commitment  proceedings   under   sec   673/,   Stats.,   are 

brought  to  the  circuit  court  for  review  on  writ  of  certiorari, 
neither  an  alleged  error  in  denying  an  application  for  a  con- 
tinuance nor  the  weight  or  credibility  of  the  evidence  in  sup- 
port of  the  findings  of  the  county  Judge  can  be  considered, 
neither  of  such  matters  being  Jurisdictional;  nor  can  they  be 
considered  upon  an  appeal  to  this  court  from  the  judgment  of 
the  circuit  court  Ibid, 

Vol.  163  -  4d 
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STATUTES. 

Oamtruction.  See  Appkal,  15.  Associatioiib,  S.  ArnminnB  at 
Law,  5.  Chattel  Mobtoaois,  7.  CJonstittjtional  Law.  Coft- 
P0BATZ0N8,  1,  2,  5,  6.  Costs,  3.  Pbaxtdulent  Contktangbs,  t,  5. 
HioHWATS,  2.  Intoxicating  Liquobs.  Judgment,  3.  Justices' 
CouBTS,  1.  Limitation  of  Actions,  9-12.  Master  and  Sebvakt, 
1,  2,  11,  12,  14.  Municipal  Cobp(«ations,  6.  Pbostitutiok. 
Public  Utilities,  1,  6.  Railboads,  2,  4,  6,  7,  12.  22.  State  Pub- 
uc  School.     Tbial,  1,  2.    Venue,  1.    Wobkmen's  CoMPSifSA- 

TION,  L 

1.  The  plain  language  of  a  statute  cannot  be  rendered  ambiguous 

by  an  erroneous  popular  conception  of  its  intent  Minneapolis, 
St  P.  d  B.  8.  M.  R.  Co,  V,  Industrial  Commission,  652 

2.  Where  a  special  committee  of  the  legislature,  appointed  to  in- 

vestigate a  subject,  reported  a  bill  which  was  divided  Into  sub- 
jects by  appropriate  headings  and  was  accompanied  by  ex- 
planatory notes  both  by  the  committee  and  by  counsei  who 
were  employed  to  assist  it,  and  the  proposed  legislation  was 
enacted  in  the  light  of  such  headings  and  notes,  they  may  be 
properly  considered  in  determining  whether  there  is  any  ob^ 
scurity  in  the  law  calling  for  Judicial  construction.  IbiA. 

Stat  of  Execution.    See  Appeal,  16-18. 

Stock  and  Stockholdebs.    See  Appeal,  6. 

STREET  RAILWAYS. 

Regulation  of  rates.    See  Public  Utilities,  1-7* 
Negligence:  Injuries  to  passengers, 

1.  In  an  action  for  personal  injuries  alleged  to  have  been  sostained 

while  alighting  from  an  electric  car,  admissions  and  evidence 
tending  to  show  that  defendant  owned  the  road  on  which  Uie 
car  was  being  operated  and  that  its  name  was  on  the  car,  to- 
gether with  the  motorman's  testimony  that  he  was  wortdng 
for  defendant,  were  sufficient,  prima  facie,  to  show  that  defend- 
ant was  operating  the  car.  Baennann  v.  Chicago  d  M.  B.  R. 
Co.  235 

2.  After  the  motorman,  upon  being  examined  as  an  adverse  witness 

under  sec.  4068,  Stats.,  had  testified  that  he  was  working  for 
defendant,  it  was  error  to  refuse  to  permit  defendant  to  cross- 
examine  him  on  that  subject;  but  the  error  was  not  prejudicial, 
it  appearing  that  the  motorman  was  afterwards  called  as  a 
witness  by  defendant,  but  no  questions  asked  of  him  as  to  that 
matter  and  no  proof  offered  that  defendant  was  not  operating 
the  car  in  question.  Ihid, 

I.  Plaintiffs  testimony  that  the  car  on  which  she  had  been  riding 
had  stopped  and  that  it  suddenly  started  up  while  she  was  in 
the  act  of  getting  off,  corroborated  to  some  extent  by  the  testi- 
mony  of  her  son,  about  eight  years  old,  who  was  with  her,  was 
sufficient  to  raise  a  Jury  question  as  to  defendant's  negligence, 
although  three  passengers  and  the  motorman  and  conductor 
testified  that  plaintiff  attempted  to  alight  from  the  car  while 
it  was  in  motion.  Ibid, 

4.  In  an  action  for  personal  injuries  received  in  a  collision  between 
two  electric  cars,  it  appeared  that  it  was  the  custom  for  the 
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tiflcate  showing  that  the  depoBltlon  was  taken  in  the  ofltee  of 
the  warden  of  a  penitentiary,  thus  allowing  the  Jury  to  infer 
that  the  witness  was  a  convict,  the  error,  if  any,  is  not  ground 
for  rerersal,  in  yiew  of  an  admission  by  defendant's  counsel 
at  the  trial  that  the  witness  was  in  fact  a  conTlct,  since  in  case 
of  a  new  trial  this  fact  wonld  probal^  be  proved  by  record 
evidence.  Jhid. 

6.  In  an  acti<m  for  the  death  of  an  employee,  caused  by  being 
caught  on  a  line  shaft  while  engaged,  according  to  plaintiff's 
theory,  in  putting  a  belt  onto  a  pulley  on  such  shaft,  there  be- 
ing no  witness  who  saw  the  accident,  it  was  competent  to 
prove  by  other  shop  employees  the  ordinary  method  of  putting 
a  belt  on  under  the  circumstances,  that  not  being  a  matter  of 
common  knowledge,  in  order  to  show  that  the  deceased  would 
thereby  be  brought  in  close  proximity  to  the  shaft  where  his 
clothing  would  be  likely  to  be  caught  NickeU  v.  ManiUnooc 
B.  d  D.  D.  Co.  298 

6.  After  defendant's  foreman  had  testified  that  the  belt  which  the 
deceased  was  putting  on  at  the  time  of  his  death  was  always 
put  on  while  the  shaft  was  in  moti<m,  there  was  no  error  in 
permitting  him  to  testify  that  he  expected  the  deceased  would 
do  it  in  that  way  when  he  sent  him  to  the  place.  Ibid. 

T»  Where  a  break  on  the  edge  of  a  pulley  was  alleged  in  the  com- 
plaint to  be  one  of  the  causes  of  the  death  of  plaintiff's  intes- 
tate, but  no  evidence  was  offered  on  the  trial  tending  to  show 
that  the  break  had  any  connection  with  the  accident*  which 
occurred  in  an  attempt  by  deceased  to  put  a  belt  onto  such 
pulley,  the  mere  admission  of  the  pulley  in  evidence,  even  if 
error,  was  not  preJudiciaL  Ibid. 

8.  Where  the  parties  to  a  sale  of  horses  differed  in  their  testimony 
as  to  what  horses  were  included  therein,  evidence  as  to  the 
value  of  the  horses  was  admissible.    Qututen  v,  Oreen,       413 

ArgumentM  and  conduct  of  oounBeh 

9«  Statements  by  counsel  in  the  argument  to  the  Jury  cannot  be 
held  to  have  constituted  prejudicial  error  where  there  Is  no 
agreement  and  no  authoritative  statement  in  the  record  as  to 
Just  what  was  said,  and  especially  where  the  evidence  seems, 
in  a  degree  at  least,  to  have  warranted  the  alleged  statements 
complained  of.    Jakopac  v.  Newport  Mining  Co,  176 

Taking  case  or  question  from  jury:  Questions  for  jury.  See  Mastd 
AND  Servant,  8,  10,  17,  32.  Municipal  Oobpo&ations,  2.  Navi- 
gable Waters,  4.    Stsbbt  Railways,  8,  4. 

Same:  Direction  of  verdict.    See  Husband  and  Wcr.    Nbuxobncb,  1. 

Instructions  to  jury.  See  Homicidb,  2.  Instbuotions  to  Jubt.  Has- 
tes AND  Skrvant,  6.  Navigablb  Watebs,  3.  Railroads,  19-21. 
Rape,  3.    Trial,  10. 

Bame:  Requests  for  instructions.  See  Instructions  to  Jury,  L 
Master  and  Sbrvant,  6.    Rapb,  6. 

Yerdict.    See  Appeal,  11. 

Bame:  Impeachment  of  verdict.    See  Jury, 

Borne:  Betting  aside  verdict.    See  Jury,  1. 
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Bame:  Special  verdict    See  Appeal,  14.    M astsb  aitd  Sebyant,  6,  9, 
29.    Natioablb  Watebs,  8.    PLSADDre. 

10.  In  an  action  for  personal  injuries,  the  refusal  to  submit  in  the 

special  verdict  the  question,  "Is  plaintiffs  present  physical 
condition  of  which  she  complains  due  to  the  accident?"  was 
not  error,  where  the  Jury  were  instructed  that  plaintiff  could 
recover  only  such  damages  as  it  was  reasonably  certain  she 
had  suffered  "as  a  natural  and  probable  consequence  of  the  in- 
Jury  which  she  sustained."  Baermann  v,  Chicago  d  M.  B.  R, 
Co.  285 

11.  The  trial  court  may  properly  refuse  to  submit  questions  pro- 

posed for  the  special  verdict  which  relate  merely  to  details  of 
evidence  and  the  answers  to  which  would  determine  no  Issue. 
Novitiki  v.  Waite  Orau  Carpet  Co.  266 

12.  Where  the  questions  of  a  special  verdict  fully  cover  the  issues 

and  are  unobjectionable  in  form,  the  refusal  of  the  court  to 
submit  other  questions  is  not  error.  NickeU  v.  Manitotooc  8, 
d  D,  D.  Co.  298 

18.  The  trial  court  may  properly  change  or  disregard  answers  in  a 
special  verdict  which,  by  tiie  other  answers  and  the  evidence, 
are  shown  to  be  erroneous  as  a  matter  of  law.   Baker  v.  Becker^ 

869 

14.  The  form  of  a  special  verdict  is  largely  in  the  discretion  of  the 
trial  court,  and  it  is  suificient  if  it  covers  the  material  issues 
in  such  a  way  as  to  resolve  all  disputes  in  respect  to  them. 
OuuBten  V.  Cfreen,  413 

16.  Questions  proposed  for  special  verdict  which  cover  no  issuable 
fact,  or  which  relate  to  matters  otherwise  properly  submitted, 
are  properly  refused.    LangotOMki  v.  Wis.  Cent  R.  Co.         418 

16.  A  question  proposed  for  special  verdict  as  to  "what  amount  of 

punitory  damages  will  compensate  the  plaintiff,"  was  properly 
refused.  Ibid. 

17.  Where  the  trial  court,  because  it  changed  answers  in  the  special 

verdict  and  rendered  Judgment  for  defendant,  did  not  pass 
upon  defendant's  alternative  motion  for  a  new  trial  nor  a  mo- 
tion that  the  damages  be  reduced,  this  court,  upon  reversing 
the  Judgment,  remands  the  cause  with  directions  to  consider 
and  determine  whether  a  new  trial  should  be  granted,  and,  if ' 
not,  whether  the  damages  were  excessive.  Smith  v.  Winnehago 
Realty  Co.  469 

18.  Findings  in  a  special  verdict  to  the  effect  that  it  was  the  mas- 

ter's duty  to  warn  a  servant  as  to  certain  dangers,  and  that  the 
servant  in  the  exercise  of  ordinary  care  ought  to  have  known 
and  appreciated  such  dangers,  are  inconsistent  and  cannot  be 
reconciled.    Van  Dinter  v.  Worden-Allen  Co.  633 

Tbial  bt  Jubt.    See  CJonstttutional  Law. 

Undxte  Influknob.    Bee  Vbndob  aivd  Pubchaseb.    Wills,  4-16. 

Ukouaboed  MAOHiifBBT.    See  Mabtbb  and  Qkryajxt,  6-16. 

Valux.    See  Cabbiebs,  8»  4.    Tbiai^  8. 
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VBNDOR  AND  PURCHASER  OF  LAND. 

Remedies  of  purc?iaser:  Reacisaion:  Mental  capacity  of  purchaser. 

1.  In  an  action  to  rescind  a  contract  and  aet  aside  conyeyances  by 

which  plaintiff,  an  infirm  and  weak-minded  woman,  exchanged 
real  property  worth  |6,000  for  an  equity  in  other  property  not 
worth  to  exceed  $3,000,  findings  of  the  trial  court  to  the  effect 
that  plaintiff's  mental  condition  was  such  that  she  did  not 
comprehend  or  appreciate  what  she  was  doing  and  that  de- 
fendants dealt  with  her  knowing  her  condition  are  held  to  be 
sustained  by  the  evidence.    Krueger  v,  Buel,  583 

2.  Plaintiff  did  not,  in  such  case,  waive  her  right  to  rescind  by  fail- 

ing to  bring  suit  until  nearly  six  months  after  the  exchange, 
it  not  appearing  that  her  mental  condition  improved  in  the 
meantime  or  that  she  ever  fully  appreciated  to  what  extent 
she  had  been  wronged.  Ibid, 

VBNUB. 

1.  The  rule  that  after  a  trial  has  been  commenced  it  Is  too  late  to 

apply  for  a  change  of  venue  under  sec.  2625,  Stats.,  does  not 
apply  where  a  trial  has  been  initiated  and  discontinued,  mak- 
ing a  second  initiation  necessary,  and  the  application  for  a 
change  of  venue  is  made  before  the  latter  occurs.  Qreene  v, 
American  M&lting  Co.  216 

2.  A  mere  change  of  the  presiding  Judge  In  the  circuit  court  for 

Milwaukee  county  is  not  a  change  of  venue.  /did. 

8.  Even  If  a  change  in  the  presiding  Judge  affected  the  Jurisdiction 
of  said  court  over  the  parties  and  the  particular  controversy, 
any  objection  on  that  ground  was  waived  by  voluntary  sub- 
mission to  trial.  Ibid, 

Vkbdict.    See  Jubt.    Trial,  10-18. 

YiSTED  Rights.    See  Ck>N8TiTunoNAL  Law. 

Vicoi-PBnfciPAL.    See  Masteb  Ain>  Sebvakt,  26. 

View.    See  Tbial»  1. 

VOLUKTABT  ASSOCIATIONS.    See  Associations. 

VoLUNTSKB.    See  Auctions  and  Auctionbxbs,  2.    Hiohwati^  7* 

WAIVER. 

See  Appeal,  8.  Chattel  Mortoaqes,  7.  Insurance,  5,  6.  Pabtne»> 
SHIP,  5,  6,  8,  9,  11.  Sales,  2.  Vendor  and  Pubchaseb,  2. 
Venue,  8. 

A  waiver  must  be  predicated  upon  the  intentional  relinquishment 
of  a  known  right;  and  in  order  to  constitute  a  known  right 
the  substantial  facts  and  circumstances  out  of  which  the  right 
springs  must  be  known.  Milwaukee  Boaton  Store  v,  Katz,  492 
Warning  Servant.  See  Master  and  Servant,  6»  7»  23-26.  Pleadihcl 
Trl^  18. 

Warranty.    See  Sales,  3. 

Water  Powers.    See  Waters  and  Watercourses. 

WATERS  AND  WATERCOURSES. 

Oranta  of  water  power:  Conatruction  and  operation.  See  Judgment, 
4,  5.    Limitation  of  Actions,  1.    Parties. 

1.  In  a  grant  of  water  power,  if  the  size  of  the  opening  only  is 
given  and  the  volume  of  water  is  not  otherwise  fixed  by  the 


Wis.] 


INDEX  727 


terms  of  the  grant,  the  water  should  be  taken  at  Its  most  ef- 
ficient velocity,  namely,  at  the  rate  of  two  feet  per  second;  but 
this  rule  does  not  apply  to  a  grant  of  so  much  water  through  a 
specific  opening  as  the  grantee  may  need  for  whatever  machin- 
ery may  be  erected  on  certain  described  premises,  where  such 
machinery  requires  a  volume  greater  than  would  be  obtained 
at  that  velocity,  even  though  the  drawing  of  the  water  at  an 
increased  velocity  is  wasteful.  [Whether,  after  having  erected 
machinery  on  the  premises  in  question  requiring  for  its  opera- 
tion a  certain  amount  of  power,  the  grantee  could  increase  the 
volume  of  water  to  which  It  was  entitled  under  such  a  grant 
by  thereafter  erecting  machinery  on  said  premises  requiring 
a  greater  amount  of  power,  not  decided.]  Kimherly-Clark  Co, 
V.  Patten  Paper  Co,  69 

S.  Where  a  grant  was  made  of  water  to  be  taken  from  the  south 
fifteen  feet  of  a  certain  bulkhead,  and  the  aperture  made  by 
the  grantee  was  thirteen  feet  six  inches  wide,  the  balance  of 
the  fifteen  feet  being  taken  up  with  the  side  walls  or  supports 
of  the  flume  and  opening  in  the  bulkhead.  It  was  no  ground  for 
equitable  interference  that  the  timbers  supporting  such  walls 
extended  sixteen  inches  beyond  the  fifteen  feet,  where  they  did 
not  encroach  upon  the  property  of  the  plaintiff.  Ihid, 

S.  In  the  construction  of  a  grant  the  doctrine  of  stare  decisis, 
though  the  decision  be  between  other  parties,  and  the  practical 
construction  and  long  acquiescence  therein  by  the  parties  to 
the  grant  and  their  assigns,  are  entitled  to  much  weight  Ihid. 

4.  Where  a  grant  was  of  the  right  to  draw  and  use  for  hydraulic 

purposes  "so  much  water  as  not  to  exceed  in  all  200  horse 
power,"  and  this  was  followed  in  the  same  instrument  by  a 
covenant  for  quiet  enjosnnent  which  described  the  thing 
granted  as  "200  horse  power  net,"  it  is  held  that  the  words 
"horse  power"  in  the  granting  clause  were  ambiguous,  as  mean- 
ing either  available  or  theoretical  horse  power,  and  the  use  of 
the  word  "net"  indicated  that  actual  or  available  horse  power 
was  intended.  Ihid, 

5.  In  a  grant  of  water  power  the  words  "so  much  water  not  ex- 

ceeding 1,000  inches  as  [the  grantee]  may  need  for  any  ma- 
chinery which  he  or  his  assigns  may  erect"  on  a  certain  lot, 
are  construed  to  mean  water  for  use  in  driving  machinery  on 
the  designated  lot  only.  Jhid, 

C  The  evidence  in  this  case  is  held  to  sustain  findings  to  the  ef- 
fect that  certain  grants  of  a  specified  number  of  inches  of  wa- 
ter meant  theoretical  inches,  and  grants  of  specified  horse 
power  meant  theoretical  horse  power.  Ihid, 

WILLS. 

Nature  and  extent  of  testamentary  power, 

1.  Every  person  of  mature  years  and  sound  mind  has  an  inherent 
right  to  make  a  will,  which  neither  the  court  can  abridge  nor 
the  legislature  take  away.    Ball  v.  Boston,  27 

S.  Regardless  of  the  testamentary  wish  as  to  beneficiaries,  if  it  be 
expressed  lawfully,  there  is  no  right  in  law  nor  duty  in  equity 
other  than  to  enforce  it  Ihid, 

8.  The  testamentary,  is  as  ample  as  the  contracting,  power,  and 
courts  should  uphold  exercise  of  the  former  as  firmly  as  the 
latter,  regardless  of  the  wishes  of  disappointed  relatives.    Ihid, 
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Requisites  and  validitv:  Undue  influence, 

4.  The  charge  that  a  will,  good  in  fonn,  and  made  by  a  person  hay- 
ing testamentary  capacity,  is  the  will  of  another,  produced  by 
that  other's  undue  influence,  sounds  in  fraud.  Ball  v.  Bos- 
ton, 27 

6.  In  case  of  an  inquiry  as  to  whether  a  will,  good  in  form,  is  void 
for  undue  influence,  the  rule  applies  that  he  who  charges  fraud, 
to  prevail,  must  support  his  claim  by  clear  and  satisfactory 
evidence.  Ibid, 

6.  In  an  inquiry  as  to  whether  a  will  is  the  product  of  undue  in- 

fluence, the  same  as  others  sounding  in  fraud,  the  onus  pro- 
handi^  from  first  to  last,  is  on  the  one  charging  the  wrong, 
requiring  clear  and  satisfactory  evidence  to  satisfy  it         Ibid, 

7.  The  rule  that, — ^In  case  of  opportunity  for  the  exercise  of  undue 

influence  being  clearly  shown,  a  subject  unquestionably  sus- 
ceptible thereto,  and  clear  indications,  by  direct  or  circumstan- 
tifd  evidence,  of  exercise  thereof,  the  person  to  be  benefited  by 
the  wrong  is  called  upon  to  rebut  the  presumption  against  him 
by  showing  good  faith* — does  not  involve  any  shifting  of  the 
burden  of  proof.  Ibid. 

9,  In  case  of  Its  appearing,  prima  facie,  that  preference  by  will  was 
secured  by  undue  influence,  and  defendant  so  weakens  such 
showing  that  the  essential  evidentiary  circumstances  no  longer 
rest  on  clear  and  satisfactory  evidence,  such  showing  will  not 
warrant  a  recovery.  Ibid, 

9.  A  testamentary  preference  secured  by  undue  influence  contem- 
plates existence  of  a  wrongdoer  and  perpetration  by  him  of  a 
fraud  upon  an  unwilling  or  unsuspecting  victim;  rendered  sub- 
stantially powerless  by  ''Insidious  approaches,  seductive  arti- 
fices, or  other  species  of  circumvention,"  disabling  such  other 
from  acting  of  his  own  volition.  Ibid. 

10.  Undue  influence  is  the  antithesis  of  right  Influence.    One  may,  in 

some  circumstances,  rightfully  influence  and  persuade  another 
to  provide  by  will  in  his  or  her  favor,  especially  in  case  of  a 
wife  or  near  relative,  so  long  as  the  testator,  in  the  end,  acts 
upon  his  own  Judgment.  Ibid. 

11.  Opportunity  to  exert  undue  influence  spoken  of  among  essen- 

tials of  a  prima  facie  circumstantial  showing  of  the  procure- 
ment of  a  will  by  undue  influence,  is  not  satisfied  by  the  or- 
dinary and  natural  seclusion  and  association  in  the  domestic 
relations  of  husband  and  wife.  Ibid. 

12.  Neither  the  natural  attentions  of  a  wife  to  her  Invalid  husband, 

nor  her  helpful  efforts  in  caring  for  his  business  and  property, 
nor  efforts,  at  his  request,  to  aid  him  in  efiiciently  expressing 
his  dying  wishes  as  regards  his  property,  are  badges  of  fraud. 

Ibid. 

13.  The  natural  characteristics  of  secrecy  in  making  a  will,  either 

as  to  the  fact  of  making  or  the  contents  of  the  paper,  do  not 
answer  to  that  secrecy  sometimes  legitimately  referred  to  as 
circumstantially  bearing  on  the  question  of  undue  infiuence. 

Ibid. 

14.  The  onus  probandi  being  on  the  person  charging  procurement  of 

a  will  by  undue  influence,  incidents  in  the  lives  of  an  alleged 
victim  and  wrongdoer  being  shown  to  circumstantially  estab- 
lish the  charge,  which  might  be  regarded  condemnatory  or  in- 
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nocent  according  to  eircomstances,  the  latter  ehonld  be  taken 
as  the  true  aspect  in  the  absence  of  satisfactory  indication  to 
the  contrary.  Ihid. 

15.  Setting  aside  that  which  purports  to  be  a  man's  final  testamen- 

tary wishes.  Is  of  such  serious  nature  that,  In  case  of  an  alleged 
wrongdoer  being  so  near  to  the  testator  as  that  of  a  wife, 
especial  care  should  be  exercised  to  aToid  possibility  of  de- 
feating the  dying  hope  to  have  prorided  for  his  surviving 
spouse.  No  mere  suspicious  circumstances  should  have  weight 
nor  inference  of  wrong  be  raised  from  the  natural  incidents  of 
the  relations  of  husband  and  wife.  Ihid. 

Same:  Execution, 

16.  The  fact  that  the  testator's  signature  follows  instead  of  precedes 

the  attestation  clause  does  not  invalidate  a  wilL  Oale  v.  Free- 
man^  837 

17.  Where  a  will  was  regularly  signed  and  sealed  by  the  testator  at 

the  end  of  the  attestation  clause,  and  such  signature  was  du^ 
witnessed,  the  fact  that  a  signature  above  the  attestation  clause 
was  at  some  time  wholly  or  partially  obliterated  does  not  prove 
a  revocation.  Ihid. 

Prohate:  Evidence. 

18.  In  a  proceeding  for  probate  of  a  will,  the  evidence  is  held  to  sus- 

tain a  finding  by  the  trial  court  that  a  subsequent  will  (which 
was  lost)  was  not  executed  by  the  testator  until  after  June  26, 
1903,  at  which  time,  by  reason  of  injuries*  he  became  mentally 
incompetent    Gaie  v.  Freeman,  $37 

WITNBSSBa 

Competencp.    See  Railboads,  20. 

Same:  Canfldential  relatiom:  HuMhand  and  wife. 

1.  A  wife  cannot  testify  in  her  husband's  behalf  except  as  to  mat- 

ters in  which  she  acted  as  his  agent    Kiepert  v.  Nugent,    127 

2.  In  an  action  upon  a  promissory  note,  where  defendant  claimed 

that  under  an  agreement  with  plaintiff  he  should  be  credited 
a  certain  sum  for  bringing  about  a  reconciliation  between 
plaintiff  and  his  wife  and  testified  to  the  transactions  with  the 
wife  for  the  purpose  of  showing  that  such  reconciliation  was 
effected  by  him,  the  wife  was  not  a  competent  witness  to  deny 
defendant's  statements  as  to  such  transactions;  and  the  error 
in  permitting  her  to  testify  on  that  subject  is  ground  for  a 
reversal  Ihid. 

3.  The  wife  was  competent  however,  in  such  a  case  to  testify  as  to 

conversations  with  and  admissions  by  the  defendant  upon  an 
occasion  when,  as  agent  for  her  husband,  she  went  to  defend- 
ant to  collect  a  balance  supposed  to  be  due  on  the  note  in  suit 

Ihid. 

4.  Where  a  married  woman,  injured  by  reason  of  a  defect  in  a  side- 

walk, had  requested  her  husband  to  investigate  the  condition 
of  the  walk  and  file  a  claim  for  her  against  the  city,  he  was 
so  far  her  agent  as  to  be  a  competent  witness  in  her  behalf  on 
those  points.    Madison  v.  Antiffo,  448 


780  INDEX.  [163  Wis. 


Orosi^xamination.    See  Street  Railways,  2. 

5.  Brror  in  refusing  to  permit  cross-examination  of  an  employee  of 
defendant,  called  as  an  adverse  witness  under  sec  4068,  Stats^ 
cannot  be  regarded  as  prejudicial  where  such  witness  was 
called  almost  at  the  close  of  plaintiff's  case  and  defendant 
could  have  put  him  upon  the  stand  as  a  witness  for  the  defense 
within  a  few  minutes  after  his  examination  as  an  adverse  wit- 
ness ceased,  but  did  not  choose  to  do  so.  Nickels  v,  Manitowoc 
8.  d  D,  D,  Co.  298 

Credibility,    See  Railboaos,  20.    Tbial,  4. 

Words  and  Phrases. 

All  merchandise  sold,  in  contract    See  Partnership,  3. 

Assault  toith  intent  to  commit  rape,  in  statute.    See  Rape,  4. 

Conditions,  in  statute.    See  Pubuc  Utilities,  1. 

Electric  alarm  bell,  €tc,,  in  statute.    See  Railroads,  11. 

Employed  1)y  such  carrier  in  such  commerce^  in  statute.  See  Com- 
merce, 8. 

Employees  working  in  shops  and  offices,  in  statute.  See  Master 
AND  Servant,  2. 

Every  place  where  persons  are  employed  to  perform^  lahor,  in  stat- 
ute.   See  Master  and  Servant,  14. 

Oates,  in  statute.    See  Railroads,  8. 

Given,  in  statute.    See  Appeal,  15. 

Gross  negligence,  in  statute.    See  Railroads,  12. 

Gross  sales,  in  contract    See  Partnership,  3. 

Horse  power,  in  conveyance.    See  Waters  and  Watercourses,  4. 

Incurring  of  a  debt  or  liability,  in  statute.    See  CoRP<ttATiONS,  1* 

Instrument  for  the  payment  of  money  only,  in  statute.  See  Jus- 
tices* Courts,  1. 

Net,  in  conveyance.    See  Waters  and  Watercourses,  4. 

Omission,  in  statute.    See  Railroads,  10. 

Place  where  labor  is  perform^  in  statute.  See  Master  and  Serv- 
ant, 14. 

Privies,    See  Judgment,  6. 

Securely  guarded,  in  statute.    See  Master  and  Servant,  11. 

Blight  want  of  ordinary  care,  in  statute.    See  Railroads,  22. 

8o  much  water  as  the  grantee  may  need  for  any  machinery  which 
he  or  his  assigns  m^y  erect,  in  conveyance.  See  Watibs  and 
Watercoxtrses,  5. 

Terms,  in  statute.    See  Public  Utilities,  1. 

Working  in  shops  and  offices,  in  statute.  See  Master  and  Serv- 
ant, 2. 

WORKMEN'S  COMPENSATION. 

1.  As  to  all  employees  of  a  railway  company — ^not  merely  as  to 

those  "working  in  shops  and  ofllces" — ^the  company  may  accept 
the  provisions  of  ch.  60,  Laws  of  1911  (sees.  2894 — ^1  to  2894 
—31.  Stats.).  Minneapolis,  8t.  P.  d  8.  8.  M.  R.  Co.  v.  Industrial 
Commission^  652 

2.  All  the  employees  of  a  railway  company  were  covered  by  its  ac- 

ceptance in  general  terms  of  the  provisions  of  said  act,  al- 
though such  acceptance  was  followed  by  specifications  as  to 
number  of  employees  and  places  and  nature  of  employment 
which  related  only  to  employees  working  in  shops  and  offices. 

Ibid, 
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